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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1856 5

| NTRODUCED BY COLAFELLA, COLAI ZZO, VEON, BUXTON, CLARK, NI CKQL,
OLASZ, LAUB, DeLUCA, LAUGHLIN, BATTI STO KASUNI C, JOSEPHS
SATHER, JARCLI N, CEI ST, MELI O, PETRONE, TRELLO, PRESTON,
PI STELLA, ROONEY, ADOLPH, TANGRETTI AND JAMES, JUNE 22, 1993

AS AVENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
MARCH 16, 1994

OCO~NOUITARWNE

AN ACT

Amendi ng the act of May 17, 1921 (P.L.789, No.285), entitled, as
anmended, "An act relating to insurance; establishing an
i nsurance departnent; and anendi ng, revising, and
consolidating the law relating to the |icensing,
qual i fication, regulation, exam nation, suspension, and
di ssol ution of insurance conpanies, Lloyds associations,
reci procal and inter-insurance exchanges, and certain
societies and orders, the exam nation and regulation of fire
i nsurance rating bureaus, and the |icensing and regul ati on of
i nsurance agents and brokers; the service of |egal process
upon foreign insurance conpani es, associations or exchanges;
provi ding penalties, and repealing existing |aws," further
providing for penalties for acting without certificate of
authority; providing for the licensing of insurance
adm ni strators; and further providing for issuance of
certificate of qualification and for certain penalties.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 209 of the act of May 17, 1921 (P.L.789,
No. 285), known as The Insurance Departnment Act of 1921, anended
June 23, 1976 (P.L.414, No.95), is anended to read:

Section 209. Penalty for Acting Wthout Certificate of

Aut hority.--(a) Any insurance conpany, association, or exchange
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doi ng an i nsurance business within this Commonweal th without a
certificate of authority as required by this act shall be
required to pay a civil penalty of not |ess than one thousand
dollars ($1,000) nor nore than ten thousand dollars ($10, 000)
for each offense, to be recovered on behalf of the Commonweal t h.

(b) Any person negotiating or soliciting any policy of
i nsurance or suretyship in this Comonweal th, collecting or
forwardi ng prem uns or delivering policies for any conpany,
associ ation, or exchange to which a certificate of authority has
not been granted, shall be deened to be the agent of the
conmpany, association, or exchange, in any |egal proceedi ngs
brought against it. Such person shall be required to pay a civil
penalty of not |ess than one thousand dollars ($1,000) nor nore
than ten thousand dollars ($10,000) for each offense to be
recovered on behal f of the Commonweal t h.

[Before the I nsurance Comm ssioner shall take any action, as
above set forth, he shall give witten notice to the conpany,
associ ation or exchange or person accused of violating the |aw,
stating the nature of such alleged violation, and fixing a tine
and place, at |east ten days thereafter, when a hearing of the
matter shall be held. After such hearing or failure of the
accused to appear at such hearing, the Insurance Comm ssi oner
shal |l inpose such penalty as he deens advi sabl e.]

(c) Wienever the |Insurance Conm ssioner has articul abl e

evi dence that any person, insurance conpany, associ ati on or

exchange has or is doing an i nsurance business within this

Commpnweal th without a certificate of authority as required by

this act, or has or is violating any order or requirenent of the

| nsur ance Conmi ssi oner issued or pronul gated pursuant to

authority expressly granted the | nsurance Conm ssioner by this
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section and that the interests of policyholders, creditors or

the public may be irreparably harned by del ay, the | nsurance

Conmmi ssi oner may i ssue a cease and desi st order. Notice of the

cease and desi st order and notice of hearing shall be served by

first class mail.

(d) Unless nutually agreed upon by the | nsurance Depart nent

and the i nsurance conpany, associ ati on, exchange or person, the

heari ng shall be held not nore than fifteen days after issuance

of the order. Any adjudication of the | nsurance Conmi ssi oner

under this subsection shall be in accordance with and subject to

revi ew and appeal in accordance with 2 Pa.C.S. Ch. 5 Subch. A

(relating to practice and procedure of Commpbnweal th agenci es)

and Ch. 7 Subch. A (relating to judicial review of Conmbnweal th

agency action).

(e) Upon satisfactory evidence that any person, insurance

conpany, associ ati on or exchange has willfully violated a cease

and desi st order issued under subsection (c), the |nsurance

Conmmi ssioner may, in his discretion, inpose a civil penalty of

not nore than five thousand dollars ($5,000) for each and every

act in violation of the cease and desi st order.

Section 2. Sections 604(a) and 639(a) of the act, anended
July 11, 1992 (P.L.284, No.48), are anended to read:

Section 604. |Issuance of Certificate of Qualification.--(a)
When the I nsurance Departnent is satisfied that the applicant is
worthy of a certificate of qualification and has successfully
passed an exam nation and otherwi se conplied with this article,
it shall issue a certificate. The certificate shall state that
the agent has conplied with this article and has been authori zed
by the Insurance Departnent to transact business in specific

lines of authority in this Conmmonwealth. Once a certificate is

19930H1856B3334 - 3 -
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i ssued, the certificate holder is presuned worthy to secure

addi ti onal specific lines of authority under the certificate

unl ess the departnent files an action to suspend or revoke or

refuse to renew the certificate pursuant to section 639 of this

act.

* * %

Section 639. Penalties |Inposed by |Insurance Departnent.--(a)
Upon satisfactory evidence of the violation of sections 602,
605, 606, 608, 609, 622 and 631 through 638 by any agent of any
i nsurance entity or by any insurance broker or upon satisfactory
evi dence of such conduct that would disqualify the agent or
broker frominitial issuance of a certificate of qualification
under section 604 or 622, the departnent may pursue any one or
nore of the follow ng courses of action regardl ess of whether
t he agent or broker was so authorized by the departnent:

(1) Suspend or revoke or refuse to [issue] renew the
certificate of qualification or license of the offending party
or parties.

(2) Inpose a civil penalty of not nore than one thousand
dol lars ($1,000.00) for each act in violation of any of the
provisions listed in this subsection.

* x *

Section 3. The act is anmended by adding an article to read:

ARTI CLE X

I NSURANCE ADM NI STRATOR LI CENSURE

Section 1001. Short Title.--This article shall be known and

may be cited as the "Il nsurance Adm ni strator Licensure Act."

Secti on 1002. Definitions.--The foll owi ng words and phrases

when used in this article shall have the nmeani ngs given to them

in this section unless the context clearly indicates otherw se:
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"Adm ni strator” neans any person who coll ects charges or

prem uns fromor who adjusts or settles clains for residents of

this Commonwealth in connection with life or health coverage or

annuities. The termshall specifically include any person who

coll ects charges or premuns fromor who adjusts or settles

clains for residents of this Commonweal th in connection with

life or health coverages or annuities provided by or through an

enpl oye benefit plan, including, but not limted to, nultiple

enpl oyer wel fare arrangenents and self-insured nmunicipalities or

other political subdivisions. The termshall not include any of

the foll ow ng:

(1) An enployer on behalf of its enpl oyes or the enpl oyes of

one or nore subsidiary or affiliated corporations of such

enpl oyer .

(2) A union on behalf of its nenbers.

(3) An insurance conpany which is either licensed in this

Commpnweal th or acting as an insurer with respect to a policy

lawfully i ssued and delivered by it and pursuant to the | aws of

a state in which the insurer was authorized to do an i nsurance

busi ness.

(4) Professional health services plan corporations organi zed

under 40 Pa.C.S. Ch. 63 (relating to professional health

services plan corporations) or hospital plan corporations

organi zed under Ch. 61 (relating to hospital plan corporations),

or—the subsidiaries—ofeither subject to any linitations inposed

by Chs. 61 and 63.

(5 Alife or health agent or broker licensed in this

Commpnweal th, whose activities are limted exclusively to the

sal e of insurance.

(6) A creditor on behalf of its debtors with respect to

19930H1856B3334 - 5 -
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i nsurance covering a debt between the creditor and its debtors.

(7) A trust, its trustees and enpl oyes acti ng thereunder

established in conformty with section 302 of the Labor

Managenent Rel ations Act, 1947 (61 Stat. 136, 29 U.S.C. 186).

(8) A trust exenpt fromtaxation under section 501(a) of the

| nternal Revenue Code of 1954 (68A Stat. 3, 26 U S.C.), its

trustees, and enpl oyes acting thereunder, or a custodian, its

agents and enpl oyes acti ng pursuant to a custodi an account which

meets the requirenents of section 401(f) of the Internal Revenue

Code of 1954.

(9) A bank, credit union or other financial institution

which is subject to supervision or exam nati on by Federal or

St at e banki ng aut horiti es.

(10) A credit card issuing conpany whi ch advances for its

credit cardhol ders and coll ects prem uns or charges fromits

credit cardhol ders who have authorized it to do so, provided

such conpany does not adjust or settle clains.

(11) A person who adjusts or settles clains in the nornal

course of his practice or enpl oynent as an attorney-at-| aw and

who does not coll ect charges or premuns in connection with life

and heal th i nsurance coverage or annuiti es.

(12) A person licensed as an i nsurance agent and who has

been appoi nted by an insurer to act as a nmnagi ng general agent

in this Conmmonweal th, whose activities are |limted exclusively

to the scope of activities conveyed under that |icense.

"Benefit plan" neans an insured or wholly or partially self-

f unded coverage pl an which, by neans of direct paynent,

rei nbursenent or other arrangenent, provides partial or conplete

coverage for services, including, but not limted to, nedical,

surgical, chiropractic, physical therapy, speech pathol ogy,
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audi ol ogy, professional nental health, dental, hospital or

vision care or for drugs or other itens reasonably rel ated

"Commi ssi oner"” nmeans the | nsurance Conmmi ssi oner of the

Commpnweal t h.

"Departnent” means the | nsurance Departnent of the

Commpnweal t h.

Secti on 1003. Li cense Required; Application; Unlicensed

Activity.--On and after the effective date of this act, no

person shall act as or hold hinself out to be an adm ni strat or

in this Commonweal th, other than an adjuster licensed in this

Commpnweal th for the ki nds of business for which he is acting as

an adninistrator, unless he shall hold a |license as an

admi ni strator issued by the departnent. The |icense shall be

renewabl e biennially. The |icense shall be i ssued by the

departnent to an adnmini strator unl ess the departnent deternines

that the adm nistrator is not conpetent, trustworthy,

financially responsi bl e or of good personal and busi ness

reputati on or has had a previous application for an insurance

li cense denied for cause within five years. Al applications

shall be acconpanied by a filing fee of one hundred doll ars

($100). An applicant whose |license is denied nay request a

hearing pursuant to 2 Pa.C.S. (relating to adninistrative | aw

and procedure).

Secti on 1004. Fi nanci al Responsibility and Security

Requi renents.--All adm nistrators shall be required to mai ntain

an errors and om ssions insurance policy and al so to nmi ntain

financial responsibility in the formof a fidelity bond or a

clean irrevocabl e and uncondi ti onal and ever-green |letter of

credit or, as established by requl ati on, other formof security
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acceptable to the departnent. Financial responsibility shall be

est abl i shed and nmai ntai ned each year in an anount equal to fifty

per centum of the average anpunt of funds entrusted to the

adm ni strator by benefit plans for the precedi ng twel ve nonths,

but not to exceed five hundred thousand doll ars ($500, 000) for

any plans other than nultiple enpl oyer wel fare arrangenents.

Section 1005. Witten Agreenent Necessary.--An adm ni strator

must have a witten agreenent between the adm ni strator and the

entity providing the benefit plan. The witten agreenent shal

be retained as part of the official records of the adm ni strator

for the duration of the agreenent and five years thereafter. The

witten agreenent shall conply with the requirenents of this

act. Where an insurance policy is issued to a trustee or

trustees, a copy of the trust aqgreenent and any anendnents

thereto shall be furnished to the insurer by the adni ni strator

and shall be retained as part of the official records of both

the benefit plan and the adm ni strator for the durati on of the

contract and five years thereafter.

Secti on 1006. Paynent to Adnini strator.--The paynent to the

adm ni strator of any premuns or charqges for benefit coverage by

or on behalf of those persons covered by the benefit plan shal

be deened to have been recei ved by the benefit plan, and the

paynent of return prem uns, charges or clains by the benefit

plan to the adm ni strator shall not be deened paynent to the

person or claimant until the paynents are received by the person

or claimant. Nothing in this section shall limt any right of a

benefit plan agai nst the admnistrator resulting fromits

failure to make paynents to the benefit plan, those persons

covered by the benefit plan or clai nants.

Secti on 1007. Mai nt enance of | nformation; Examn nation. - -

19930H1856B3334 - 8 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

Every adnministrator shall maintain, at its principal

admini strative office for the duration of the witten aqgreenent

referred to in section 1005 and five years thereafter, adequate

books of all transactions and records of all transactions

between it, the benefit plan and persons covered under the

benefit plan. The conmi ssi oner shall have access to all books

and records which are the property of admnistrators required to

be mai ntained by this act for the purpose of exanm nation, audit,

i nspecti on and i nvestigati on. Books and records, the property of

bona fide enpl oye benefit plans establi shed by an enpl oyer or

enpl oye organi zati on, or both, may be available to the

departnent for audit, inspection, exan nation or investigation

at the option of the enpl oyer or enpl oye organi zati on. Not hi ng

in this subsection is intended to abridge or interfere with the

departnent's authority to review all records necessary to

deternmine jurisdiction over any entity that may be subject to

this or other insurance | aws generally. Expenses incurred by the

departnent in exam nati on of adm nistrators shall be paid by the

admi ni strator in the sane nmanner, and in the sanme anpunts,

pursuant to the exam nati on provi sions of this act and

applicable regul ati ons. Trade secrets, including the identity

and addresses of policyholders and certificate holders, will be

treated as confidential by the departnent, except the depart nent

may use that information in proceedi ngs instituted agai nst the

admi ni strator. The entity providing the benefit plan shal

retain the right to conti nuing access to the books and records

of the adm nistrator sufficient to pernit the benefit plan to

fulfill all of its contractual obligations to the persons

covered under the benefit plan, subject to any restrictions in

the witten agreenent between the entity providing the benefit
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pl an and the admi ni strator on the proprietary rights of the

parties in the books and records.

Secti on 1008. Approval of Advertising.--The adm ni strator

may use only advertising or solicitation naterials of persons

covered by a benefit plan as has been approved in advance by the

entity providing the benefit plan.

Secti on 1009. Prem um Col | ection.--All charges or pren uns

collected by an adnministrator on behalf of or for a benefit plan

and return charges or premuns received froma benefit plan

shall be held by the adm nistrator in a fiduciary capacity. The

funds shall be inmmediately renitted to the person or persons

entitled thereto or shall be deposited pronptly in one or nore

appropriately identified bank accounts i n banks that are nenbers

of the Federal Reserve System |f charges or prem uns SO

deposi t ed have been coll ected on behalf of or for nore than one

benefit plan, the administrator shall nmaintain the accounts to

clearly record the deposits in and withdrawals fromthe account

on behal f of each benefit plan. The adninistrator shall pronptly

obtain and keep copies of all such records and, upon request of

an entity providing a benefit plan, shall furnish the entity

providing a benefit plan with copies of records pertaining to

deposits and withdrawal s on behalf of or for the benefit plan.

The admi ni strator shall not pay any claimby withdrawals from

the fiduciary account. Wthdrawals fromthe fiduciary account

shall be made, as provided in the witten agreenent between the

admi ni strator and the entity providing a benefit plan, for:

(1) Renmittance to a benefit plan entitl ed thereto.

(2) Deposit in an account maintained in the nane of the

benefit pl an.

(3) Transfer to and deposit in a clai ns-payi ng account.
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(4) Paynent to a benefit plan for renittance to an i nsurer

entitled thereto.

(5) Paynent to the administrator of its conni ssion, fees or

(6) Renmittance of return prem uns or charges to the person

or persons entitled thereto.

Section 1010. C aim Adjustnent and Settl enent.--Wth respect

to any contracts where an adm ni strator adjusts or settles

clains, the conpensation to the admi nistrator with regard to the

contracts shall in no way be conti ngent upon cl ai m experi ence.

This section shall not prevent the conpensati on of an

adm ni strator from bei ng based upon preni uns or charges

coll ected or nunber of clains paid or processed.

Section 1011. Noti fi cati on Required.--Were services of an

admi ni strator are utilized, the adnmi nistrator shall provide a

witten notice approved by the entity providing the benefit plan

to persons covered by the benefit plan advising them of the

identity of and rel ati onship anong the adnministrator, the entity

providing the benefit plan and the insurer, if any. Wiere an

admi ni strator collects funds, it nust identify and state

separately in witing to the person payi ng any charge or prem um

to the adm ni strator for coverage the anount of any such charge

or premium specified by the benefit plan for the coverage.

Section 1012. Regul ati ons; Applicability of Laws.--The

conmmi ssi oner may pronul gate rules and reqgul ati ons to i npl enent

and enforce the provisions of this article. The provisi ons of

the act of July 22, 1974 (P.L.589, No.205), known as the "Unfair

| nsurance Practices Act," shall apply to adm ni strators subj ect

to this article.

Secti on 1013. Penal ti es; Suspensi on and Revocati on.--(a)
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1 Failure to hold a license shall subject the adm nistrator to a
2 civil penalty of not less than one thousand dollars ($1,000) nor
3 nore than five thousand dollars ($5,000) for each instance of
4 unlicensed activity.

5 (b) After notice and hearing, the conm ssioner may do any
6 one or nore of the follow ng:

7 (1) Suspend, revoke or refuse to renew the |icense of an

8 administrator.

9 (2) Inpose a civil penalty on an admi nistrator of not nore
10 than five thousand dollars ($5,000) for each violation.
11 (3) Oder restitution upon finding that the adm nistrator
12 violated any of the requirenents of this act or requlations or
13 the adnm nistrator is not conpetent, trustworthy, financially
14 responsible or of good personal and business reputation. Al
15 proceedings shall be pursuant to 2 Pa.C.S. (relating to
16 administrative |aw and procedure).
17 Section 4. This act shall take effect in 60 days.
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