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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1553 %"

| NTRODUCED BY DURHAM DeLUCA, TRELLO AND CORRI GAN, MAY 10, 1993

REFERRED TO COW TTEE ON CONSUMER AFFAI RS, MAY 10, 1993
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AN ACT
Providing for new hone warranties; requiring the registration of
bui | ders of new hones; establishing the New Hone Warranty

Security Fund and providing for alternate new honme warranty

security prograns; and providing for procedures for clains

and for penalties.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the New Hone
Warranty and Buil ders' Registration Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Builder."™ An individual corporation, partnership or other
busi ness organi zati ons engaged in the construction of new hones.

"Bureau." The Bureau of Consuner Protection in the Ofice of

Attorney Ceneral.

"Director." The Director of the Bureau of Consumner
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Protection.

"Fund." The New Honme Warranty Security Fund.

"“Maj or construction defect."” Any actual danmage to the | oad-
beari ng portion of the hone, including damage due to subsi dence,
expansion or lateral novenent of the soil (excluding novenent
caused by fl ood or earthquake) which affects its | oad-bearing
function and which vitally affects or is imminently likely to
vitally affect use of the hone for residential purposes.

“"New hone." A dwelling unit not previously occupied,
excluding dwelling units constructed solely for |ease.

"Omer." A person for whomthe new hone is built or to whom
the hone is sold for occupation by himor his famly as a hone
and his successors in title to the home or nortgagee in
possessi on. The term does not nmean a devel opnent conpany,
associ ation or subsidiary conpany of the buil der or a person or
organi zation to whomthe hone may be sold or otherw se conveyed
by the builder for subsequent resale, letting or other purpose.

"Warranty." The warranty prescribed by the Director of the
Bureau of Consuner Protection pursuant to this act.

"Warranty date."” The first occupation or settlenent date,
whi chever is sooner.

Section 3. New hone warranty.

(a) Prescribing by rule or regulation.--The bureau is hereby
authorized and directed to prescribe, by rule or regulation, a
new home warranty and procedures for the inplenentation and
processi ng of clains against the fund, as provided for in
section 7(a). The warranty shall include standards for
construction and of quality for the structural elenents and
conponents of a new home with an indication, where appropriate,

of what degree of nonconpliance with such standards shal
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constitute a defect.
(b) Tinme periods of warranties.--The tine periods of
warranties established pursuant to this act are as foll ows:
(1) One year fromand after the warranty date, the

dwel l'ing shall be free fromdefects caused by faulty

wor kmanshi p and defective materials due to nonconpliance with

t he buil ding standards as approved by the director pursuant
to subsection (a), except as set forth in paragraphs (2) and
(3).

(2) Two years fromand after the warranty date, the
dwel l'ing shall be free fromdefects caused by faulty
installation of plunbing, electrical, heating and cooling
delivery systens; however, in the case of appliances, no
warranty shall exceed the |length and scope of the warranty
of fered by the manufacturer.

(3) Ten years fromand after the warranty date, for
maj or construction defects, as defined in this act.

(4) However, any alternate program as provided for in

section 8, submtted for approval subsequent to the effective

date of this act, may contain warranties and tine periods

greater than provided for in paragraphs (1), (2) and (3).
Section 4. Liability of builder.

A buil der of a new home shall be liable to its owner during
the tinme period when the new honme warranty, prescribed by the
bureau pursuant to this act, is applicable to the honme. The
buil der shall be liable for any defect in the house which is
covered by the warranty in accordance with its terns and
conditions. The liability of a builder under the new hone
warranty shall be limted to the purchase price of the hone in

the first good faith sale thereof or the fair market val ue of
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the hone on its conpletion date if there is no good faith sale.
Section 5. Certificate of registration.

(a) Registration required.--No builder shall engage in the
busi ness of constructing new hones unless, within 90 days after
the effective date of this act, he is registered with the
bureau. The bureau shall provide application forns for
regi stration and shall prescribe the information to be included.
Each application shall be acconpani ed by a reasonabl e fee,
prescri bed by the bureau, and proof, satisfactory to the bureau,
of participation in the fund or an approved alternate new hone
warranty security program Upon receipt of the above, the bureau
shall issue a certificate of registration

(b) Duration and renewal .--Each certificate of registration
shall be valid for a period of two years fromthe date of issue
and may be renewed for additional two-year periods.

(c) Condition.--As a condition of registration, a builder
shall be required to participate in the fund or an approved
al ternate new hone warranty security program

(d) Prohibition.--No corporation, partnership or other
busi ness organi zation shall be entitled to registration, nor
shall they engage in the construction of new hones, unless a
st ockhol der, director, officer, partner or enployee, as the case
may be, is a registered builder.

Section 6. Investigation of allegations.

(a) Procedure.--The bureau, upon the conplaint of an
aggri eved person, nmay conduct investigations into the
al | egati ons nade agai nst any builder required to be registered
under this act. In pursuit of such investigations, the bureau
shall be authorized to hold hearings, to subpoena w tnesses and

conpel their attendance, to require the production of papers,
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records or docunents, to adm nister oaths or affirmations to

Wi t nesses, to inspect such rel evant books, papers, records or
docunents of such builder at his place of business during

busi ness hours and to conduct inspections of new hone
construction sites owned by a builder or in which a builder has
an ownership interest.

(b) Denial, suspension or revocation of certificate of
regi stration.--The bureau may deny, suspend or revoke any
certificate of registration, after affording the registrant or
applicant the opportunity for a hearing, if the registrant or
appl i cant has done any of the foll ow ng:

(1) WIlIlfully made a m sstatenment of a material fact in
his application for registration or renewal.

(2) WIlIlfully commtted fraud in the practice of his
occupati on.

(3) Practiced his occupation in a grossly negligent
manner .

(4) WIlIlfully violated any applicable building code to a
substanti al degree.

(5) Failed to continue his participation in the fund or
an approved alternate new home warranty security program
after proper notice fromthe bureau, in witing, by certified
mai | .

(6) Violated any provision of this act or any rule or
regul ati on adopted pursuant thereto after proper notice from
the bureau, in witing, by certified mail.

Section 7. New Hone Warranty Security Fund.

(a) Establishnent.--There is hereby established the New Hone

Warranty Security Fund, to be nmaintained by the State Treasurer

and adm ni stered by the bureau. The purpose of the fund is to
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provi de noneys sufficient to pay clains by owners agai nst

buil ders participating in the fund for defects in new hones
covered by the new hone warranty. The anmounts payabl e by
participating builders shall be established and may be changed,
fromtime to tine, as the experience of the fund shall require,
by the bureau, and shall be sufficient to cover antici pated
clainms, to provide a reasonable reserve and to cover the costs
of administering the fund. Amounts paid by participating
bui | ders shall be forwarded to the State Treasurer and shall be
accounted for and credited by himto the fund.

(b) Adm nistration.--The State Treasurer shall hold, manage
and invest noneys in the fund and credit all incone earned
thereon to the fund in the same nmanner as provided by | aw for
the investnent of retirenment funds adm nistered by the State
Enpl oyees' Retirenment Board. The bureau shall keep the State
Treasurer advised of anticipated cash demands for paynent of
cl ai rs agai nst the fund.

(c) Procedure for clainms.--Prior to making a cl ai m agai nst
the fund for defects covered by the warranty, an owner shal
notify the builder of such defects and allow a reasonable tine
period for their repair. If the repairs are not made within a
reasonable time or are not satisfactory to the owner, he may
file a claimagainst the fund in the form and manner prescri bed
by the bureau. The bureau shall investigate each claimto
determne the validity thereof, and the anount of the award t hat
shall be made thereon, and shall hold a hearing if requested by
ei ther party. Reasonabl e hearing fees shall be assessed agai nst
t he unsuccessful party. The anmount of the award shall be
sufficient to cover the reasonabl e costs necessary to correct

any defect or defects covered under the warranty, but the total
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anount of awards fromthe fund for any new hone shall not exceed
t he purchase price of the hone in the first good faith sale
thereof or the fair market value on the home on its conpletion
date if there is no good faith sale. Al clains submtted by an
owner shall first be reviewed through a conciliation or
arbitration procedure by the bureau, and, in the event that the
owner is found to be in the right, then the builder shall be
required to correct such clains as determ ned through the
conciliation or arbitration procedure. If a builder is unable or
willfully refuses to correct such deficiency, then an anount
sufficient to cure the problemshall be paid fromthe fund to
the owner. In such cases, the bureau may then proceed agai nst
the builder in accordance with section 6(b). Upon certification
fromthe bureau of the anmpbunt of an award, the State Treasurer
shall make paynment to the claimant fromthe fund.

(d) Mneys in fund.--1f at any tine the noneys available in
the fund are insufficient to satisfy outstanding awards and
antici pated awards for the succeeding year, the bureau shall, by
regul ation and after public hearing upon reasonable notice to
all interested parties, require participating builders to pay
addi tional anounts to replenish the fund. The bureau may al so
provi de for surcharges agai nst those participating builders who
are responsible for a significant nunber of awards agai nst the
fund, and nmay di scontinue the participation in the fund of any
buil der who is responsible for an excessive nunber of awards
agai nst the fund after notice and a hearing. At no tinme shal
t he Commonweal th be required to contribute any noneys to the
fund, nor shall the Commopnweal th have any liability to any
person having any right to or claimagainst the fund over and

above the anount therein.
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Section 8. Alternate new home warranty security prograns.

(a) Review and approval.--The bureau is authorized and
directed to review and approve alternate new hone warranty
security prograns which provide for paynent of clains against
buil ders for defects covered under the new hone warranty and
financial security adequate to cover the total anount of clains
that may be reasonably anticipated agai nst participating
buil ders at |east equivalent to that provided by the New Home
Warranty Security Fund. However, any new home warranty insurance
program approved by the Insurance Comm ssioner prior to the
effective date of this act shall:

(1) constitute an approved alternate new hone warranty
security program and shall be deenmed in accordance with this
section and in conpliance with this act in the formand
subst ance heretofore approved by the Insurance Comm ssi oner;
and

(2) not be subject to any rules and regul ati ons adopt ed
by the bureau under this act when such rules and regul ati ons
are in conflict with said previously approved new hone
warranty security program
(b) Procedure.--Any person desiring approval of a new hone

warranty security program shall make application to the bureau
in such formand manner as it shall prescribe. The bureau may
establish and charge reasonable fees to cover the costs incurred
in review ng and approving such applications. The bureau shal
revi ew each application and conduct any investigation it deens
necessary with respect to an application. The bureau may, and if
an applicant so requests, shall hold a hearing on an
application. If the bureau finds that a new honme warranty

security program provi des coverage and financial security at
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| east equivalent to the New Home Warranty Security Fund, it
shal | approve the program The bureau may revoke or suspend the
approval for such a programafter a hearing in accordance wth

t he sane procedures applicable to hearings on applications if it
finds that the program no | onger provides coverage and financi al
security equivalent to the New Home Warranty Security Fund.
Section 9. Availability of any legal renedy to owner; election

of renedy.

Not hi ng contained in this act shall affect other rights and
renedi es available to the owner. The owner shall have the
opportunity to pursue any renedy legally available to the owner.
However, initiation of procedures to enforce a renedy shal
constitute an el ection which shall bar the owner fromall other
remedi es. The bureau shall provide the owner with a clear,
witten exam nation of the legal inplications of such an
el ection before the owner signs any conplaint initiating a
procedure under this act. Nothing contained in this act shall be
deened to limt the owner's right of appeal as applicable to the
remedy el ect ed.

Section 10. Supersedure of nmunicipal ordinance or regulation.

This act shall supersede any munici pal ordi nance or
regul ati on which provides for the licensing or registration of
buil ders or for the protection by bonds or warranties required
to be supplied by builders, exclusive of those required by
water, sewer, utilities or land use requirenents.

Section 11. O fenses defined.

(a) Unfair trade practices.--A violation of this act shal
constitute a violation of the act of Decenber 17, 1968
(P.L.1224, No.387), known as the Unfair Trade Practices and

Consuner Protection Law, and shall be subject to the enforcenent
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1 provisions and private rights of action contained in that act.
2 (b) Failure to register.--A builder who engages in the

3 construction of new hones without a valid certificate of

4 registration under this act or who has made a w || ful

5 msrepresentation of a material fact in his application for

6 registration or renewal conmts a m sdeneanor of the second

7 degree.

8 Section 12. Rules and regulations.

9 The bureau may adopt rules and regul ati ons necessary to

10 enforce and adm nister this act. These rul es and regul ati ons,
11 when promul gated pursuant to the act of July 31, 1968 (P.L.769,
12 No. 240), referred to as the Commonweal th Docunents Law, shal
13 have the force and effect of |aw
14 Section 13. Provisions of act not exclusive.
15 The provisions of this act are not exclusive and do not
16 relieve the parties or the contracts subject to this act from
17 the duty to conply with all other applicable provisions of |aw
18 Section 14. Effective date.
19 This act shall take effect in 60 days.
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