PRI OR PRI NTER S NO. 984 PRINTER S NO. 2424

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 906 5

I NTRODUCED BY LESCOVI TZ, LI NTON, GODSHALL, CAWEY, ROBERTS
DeLUCA, LAUGHLI N, MARKGOSEK, TRELLO, COY, PISTELLA, FAI RCHI LD,
CESSAR, PRESTON, STISH, HASAY, BATTI STO ROONEY, STAIRS
VAN HORNE, OLASZ, HANNA, BELFANTI, DALEY, E. Z. TAYLOR
BLAUM CI VERA, KASUNI C AND FLI CK, MARCH 24, 1993

AS REPORTED FROM COWM TTEE ON BUSI NESS AND ECONOM C DEVELOPMENT,
HOUSE OF REPRESENTATI VES, AS AMENDED, SEPTEMBER 28 1993
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AN ACT
Requiring tinmely paynent to certain contractors and
subcontractors; and providing renedies to contractors and
subcontractors.
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SECTI ON 7. CONTRACTOR S AND SUBCONTRACTOR S PAYMENT

OBLI GATI ONS.
SECTI ON 8. ERRCORS | N DOCUMENTATI ON.
SECTI ON 9. RETAI NAGE.

SECTI ON 10. PREPAYMENT; ADVANCE PAYMENT.

SECTI ON 11. CONTRACTOR S W THHOLDI NG OF PAYMENT FOR GOOD FAI TH

CLAI V5.
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SECTION 17. EFFECTI VE DATE.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Contractor
and Subcontractor Paynent Act.
Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Billing period." A paynent cycle agreed to by the parties

or, in the absence of an agreenent, the cal endar nonth within

19930H0906B2424 - 2 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

whi ch work is perforned.

"Construction contract.” An agreenent, whether witten or
oral, to performwork on any real property located within this
Commonweal t h.

"Contractor."” A person whe—econtracts—w-th AUTHORI ZED OR <—
ENGAGED BY an owner to inprove real property.

"DEFI Cl ENCY I TEM " WORK PERFORMED BUT VWH CH THE OMNER, THE <—
CONTRACTOR OR THE | NSPECTOR W LL NOT CERTI FY AS BEI NG COVPLETED
ACCORDI NG TO THE SPECI FI CATI ONS OF A CONSTRUCTI ON CONTRACT.

"Delivery." Transmttal to an addressee, including, but not
limted to, delivery by first class or registered mail, hand
delivery or transm ssion by facsimle nmachine. Mil, properly

addressed, shall be deened delivered three days fromthe day it
was sent.
"I mprove." To buitd- DESIGN, effect, alter, PROVIDE <—
PROFESSI ONAL OR SKI LLED SERVI CES, repair or denolish any
i mprovenent upon, connected with, or on or beneath the surface
of any real property, to excavate, clear, grade, fill or
| andscape any real property, to construct driveways and private
roadways, to furnish materials, including trees and shrubbery

for any of these purposes, or to performany |abor upon

i nprovenents. Fhetermincludes—design—or—other—professional—or <—

"1 nprovenent . "

(1) Al or any part of a building or structure.

(2) The erection, alteration, denolition, excavation,
clearing, grading or filling of real property.

(3) Landscaping, including the planting of trees and

shrubbery, and constructing driveways and private roadways on
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real property.

"I NSPECTOR. " THE CONTRACTOR OR A PERSON AUTHCRI ZED OR <—
ENGAGED BY THE OMNER TO | NSPECT THE WORK PERFORMED PURSUANT TO A
CONSTRUCTI ON CONTRACT TO DETERM NE WHETHER THE WORK COMPLETED | S
I N COMPLI ANCE W TH THE CONSTRUCTI ON CONTRACT.

"Omer." A person who has an interest in the real property
that is inproved and who ordered the inprovenent to be made. The
termincl udes successors in interest of the owner and agents of
the owner acting with their authority.

"Real property.” Real estate that is inmproved, including
| ands, | easehol ds, tenenents and hereditanments, and inprovenents
pl aced t hereon.

"Subcontractor."” A person who has contracted to furnish
| abor or materials to, or has perforned | abor for, a contractor
or anot her subcontractor in connection with a contract to
i nprove real property.

Section 3. Application of act.

(a) Nunber of residential units.--This act shall not apply
to inprovenents to real property which consists of six or fewer
residential units WH CH ARE CURRENTLY AND S| MULTANEQUSLY UNDER <—
CONSTRUCT! ON.

(b) Omer's exclusion.--This act shall not apply to
contracts for the purchase of materials by a person perform ng
work on his or her own real property.

Section 4. Performance by contractor or subcontractor.

Performance by a contractor or a subcontractor in accordance
with the provisions of a contract shall entitle the contractor
or subcontractor to paynent fromthe party with whomthe
contractor or subcontractor has contracted.

Section 5. Owner's paynent obligations.
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(a) Construction contract.--The owner shall pay the
contractor strictly in accordance with ternms of the construction
contract.

(b) Absence of paynment term--In THE ABSENCE OF A <—
CONSTRUCTI ON CONTRACT OR I N the event that the construction
contract does not contain a termgoverning the ternms of paynent,
the contractor shall be entitled to invoice the owner for
progress paynents at the end of the billing period. The
contractor shall be entitled to submt a final invoice for
paynment in full upon conpletion of the agreed-upon work.

(c) Time for paynent.--Except as otherw se agreed by the
parties, paynment of interimand final invoices shall be due from
the owner 20 days after the end of a billing period or 20 days
after delivery of the invoice, whichever is |later.

(d) Interest.--Except as otherwi se agreed by the parties, if
any progress or final paynent to a contractor is not paid within
seven days of the due date established in subsection (c), the
owner shall pay the contractor, beginning on the eighth day,
interest at the rate of 1% per nonth or fraction of a nmonth on
the bal ance that is at the tinme due and ow ng.

SECTION 6. OMER S W THHOLDI NG OF PAYMENT FOR GOOD FAI TH <—
CLAI V5.

(A AUTHORITY TO W THHOLD. - - THE OAMNER MAY W THHOLD PAYMENT
FOR DEFI CI ENCY | TEMS ACCORDI NG TO THE TERMS OF THE CONSTRUCTI ON
CONTRACT. THE OANER SHALL PAY THE CONTRACTOR ACCORDI NG TO THE
PROVI SIONS OF THHS ACT FOR ALL OTHER | TEMS WHI CH APPEAR ON THE
I N\VO CE AND HAVE BEEN SATI SFACTORI LY COWVPLETED.

(B) NOTICE.--1F AN O\NER W THHOLDS PAYMENT FROM A CONTRACTOR
FOR A DEFI CIENCY I TEM | T SHALL NOTI FY THE CONTRACTOR OF THE
DEFI Cl ENCY | TEM W THI N SEVEN CALENDAR DAYS OF THE DATE THAT THE
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I NVO CE | S RECEI VED.
Section 6 7. Contractor's and subcontractor's paynent <—
obl i gati ons.

(a) Entitlenment to paynent.--Performance by a subcontractor
in accordance with the provisions of the contract shall entitle
t he subcontractor to paynent fromthe party with whomthe
subcontractor has contract ed.

(b) Disclosure of paynent dates.--A contractor or
subcontractor shall disclose to a subcontractor, before a
subcontract is executed, the due date for receipt of paynents
fromthe owner. Notw t hstandi ng any other provision of this act,
if a contractor or subcontractor fails to accurately disclose
t he due date to a subcontractor, the contractor or subcontractor
shall be obligated to pay the subcontractor as though the due
dates established in section 5(c) were nmet by the owner. THI S <—
SUBSECTI ON SHALL NOT APPLY TO A CHANGE | N DUE DATES BECAUSE OF
CONDI TI ONS QUTSI DE OF THE CONTRACTOR S CONTROL, | NCLUDI NG, BUT
NOT LI M TED TO, DESI GN CHANGES, CHANGE ORDERS OR DELAYS I N
CONSTRUCT!I ON DUE TO WEATHER CONDI TI ONS

(c) Tinme for paynent.--Wen a subcontractor has perforned in
accordance with the provisions of the contract, a contractor
shall pay to the subcontractor, and each subcontractor shall in
turn pay to the subcontractor's subcontractors, the full or
proportional anount received for each such subcontractor's work
and materials, based on work conpl eted or service provided under
t he subcontract, seven 14 days after recei pt of each progress or <—
final paynent or seven 14 days after receipt of the <—
subcontractor's invoi ce, whichever is eartHer— LATER PAYMENT <—
SHALL BE MADE UNDER THI S SECTI ON UNLESS I'T IS BEI NG W THHELD
UNDER SECTI ON 11.
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subcontractor is delayed beyond the date established in
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subsection (b) or (c), the contractor or subcontractor shall pay

10 the subcontractor interest, beginning on the next day, at the
11 rate provided for in section 5(d) on the balance that is at the
12 time due and ow ng.

13 Section # 8. Errors in docunentation.

14 (a) Notice of defect.--1f an invoice is filled out

15 incorrectly or inconpletely or if there is any other defect or
16 inpropriety in an invoice, the person who receives the invoice
17 shall give witten notice to the person who sent the invoice
18 wthin ten working days of receipt of the invoice.

19

20

21

22

23

24 aceordanrce—wth-subseetton—{a)—thedetect—shatt—bedeened

25  wakved-

26 (B) PAYMENT OF AMOUNT | NCURRED. - - THE PERSON RECEI VI NG THE
27 |1 NCORRECT | NVO CE SHALL PAY THE AMOUNT ACTUALLY | NCURRED ON THE
28 DUE DATE I N ACCORDANCE W TH THE PROVI SIONS OF THI S ACT.

29 Section 8 9. Retainage.

30 (a) Tinme for paynent.--1f paynments under a construction
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contract are subject to retai nage, any anounts whi ch have been
retai ned during the performance of the contract and which are
due to be released to the contractor upon final conpletion shal
be paid within 30 days after final acceptance of the work.
(b) Agreenment between contractor and subcontractor.--1f an
owner is not w thholding retainage, a contractor nmay w thhold
retai nage froma subcontractor in accordance with their
agreenent. The retainage shall be paid within 30 days after
final acceptance of the work.
(c) Paynent of retainage to subcontractors.--A contractor
shall pay to the contractor's subcontractors, and each
subcontractor shall in turn pay to the subcontractor's
subcontractors, within seven 14 days after receipt of the <—
retai nage, the full anmount due each subcontractor.
(d) Wthholding acceptance or failure to pay retainage.--If
an owner, contractor or subcontractor unreasonably w thhol ds
acceptance of work or fails to pay retainage as required by this
section, the owner, contractor or subcontractor shall be subject
to the paynent of interest at the rate established in section
5(d) on the bal ance due and owi ng on the date acceptance was
unreasonably withheld or the date the retai nage was due and
ow ng, whichever is applicable. The owner, contractor or
subcontractor shall also be subject to the provisions of section
11 12. <—
Section 9 10. Prepaynent; advance paynent. <—
This act shall not be construed to prohibit an owner,
contractor or subcontractor from maki ng advance paynents or
progress paynents, or from prepaying if an agreenment or other
ci rcunst ances nake such paynent appropriate. Al paynents shal

be made when they are due and owing and if not so nmade shal
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bear interest at the rate provided for in section 5(d) fromthe

date paynent was due. The person who fails to make tinely

paynent shall al so be subject to the provisions of section 11.

SECTI ON 11. CONTRACTOR S W THHOLDI NG OF PAYMENT FOR GOCD <—
FAI TH CLAI M.
(A) AUTHORITY TO W THHOLD. - - THE CONTRACTOR OR SUBCONTRACTOR
MAY W THHOLD PAYMENT FROM ANY SUBCONTRACTOR RESPONSI BLE FOR A
DEFI Cl ENCY | TEM THE CONTRACTOR OR SUBCONTRACTOR SHALL PAY ANY
SUBCONTRACTOR ACCORDI NG TO THE PROVI SIONS OF THI'S ACT FOR ANY
| TEM VH CH APPEARS ON THE | NVO CE AND HAS BEEN SATI SFACTORI LY
COVPLETED.
(B) NOTICE.--1F A CONTRACTOR OR SUBCONTRACTOR W THHOLDS
PAYMENT FROM A SUBCONTRACTOR FOR A DEFI CI ENCY | TEM | T MJST
NOTI FY THE SUBCONTRACTOR OR SUPPLI ER AND THE OMNER OF THE REASON
W TH N SEVEN CALENDAR DAYS OF THE DATE AFTER RECEI PT OF THE
NOTI CE OF THE DEFI Cl ENCY | TEM
Section 4% 12. Penalty and attorney fee. <—
(a) Penalty for failure to conply with act.--1f arbitration
or litigation is comrenced to recover paynent due under this act
and it is determ ned that an owner, contractor or subcontractor
has failed to conply with the paynent terns of this act, the
arbitrator or court shall award, in addition to all other

damages due, a penalty equal to 1% per nonth of the ampunt that
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was wrongfully withheld. An amount shall not be deened to have

been wongfully withheld to the extent it bears a reasonable

relation to the value of any claimheld in good faith by the

owner, contractor or subcontractor agai nst whomthe contractor

or subcontractor is seeking to recover paynent.
(b) Award of attorney fee and expenses.--Notw t hstandi ng any

agreenent to the contrary, the substantially prevailing party in

any proceeding to recover any paynment under this act shall be

awar ded a reasonable attorney fee in an anmount to be determ ned

by the court or arbitrator, together with expenses.

Section 42 13. Contracts involving Federal aid. <—
If any provision of this act conflicts with a Federal statute

or regulation or with conditions attached to the receipt of

Federal aid, this act shall not operate to prevent receipt of

Federal aid.

Section 43 14. Applicable | aw <—
Maki ng a contract subject to the | aws of another state or

requiring that any litigation, arbitration or other dispute

resol uti on process on the contract occur in another state, shal

be unenforceabl e.

Section 24 15. Applicability. <—
This act shall apply to construction contracts executed on or

after the effective date of this act.

SECTI ON 16. THI RD PARTY CLAI M5. <—
ONCE A CONTRACTOR HAS MADE PAYMENT TO THE SUBCONTRACTOR

ACCORDI NG TO THE PAYMENT TERMS OF THE CONSTRUCTI ON CONTRACT OR

THE PROVI SIONS OF THI S ACT, FUTURE CLAI M5 FOR PAYMENT AGAI NST

THE CONTRACTOR BY PARTI ES ONED PAYMENT FROM THE SUBCONTRACTOR

VWH CH HAS BEEN PAI D SHALL BE BARRED.

Section 45 17. Effective date. <—
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1 This act shall take effect in 60 days.
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