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AN ACT
Requiring tinmely paynent to certain contractors and
subcontractors; and providing renedies to contractors and
subcontractors.
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5 The General Assenbly of the Conmonweal th of Pennsyl vani a

6 hereby enacts as foll ows:

7 Section 1. Short title.

8 This act shall be known and may be cited as the Contractor
9 and Subcontractor Paynment Act.

10 Section 2. Definitions.

11 The foll ow ng words and phrases when used in this act shal
12 have the neanings given to themin this section unless the

13 context clearly indicates otherw se:

14 "Billing period." A paynent cycle agreed to by the parties
15 or, in the absence of an agreenent, the cal endar nonth within
16 which work is perforned.

17 "Construction contract.” An agreenent, whether witten or
18 oral, to performwork on any real property located within this
19 Commonweal t h.
20 "Contractor.” A person who contracts with an owner to
21 inprove real property.
22 "Delivery." Transmttal to an addressee, including, but not
23 limted to, delivery by first class or registered mail, hand
24 delivery or transm ssion by facsimle machine. Mail, properly
25 addressed, shall be deened delivered three days fromthe day it
26 was sent.
27 “Inmprove."” To build, effect, alter, repair or denolish any
28 inprovenent upon, connected with, or on or beneath the surface
29 of any real property, to excavate, clear, grade, fill or

30 landscape any real property, to construct driveways and private
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roadways, to furnish materials, including trees and shrubbery
for any of these purposes, or to performany |abor upon

i nprovenents. The termincludes design or other professional or
skilled services furnished by architects, engineers, |and
surveyors and | andscape architects |icensed by the Comobnweal t h.

"1 nprovenent . "

(1) Al or any part of a building or structure.

(2) The erection, alteration, denolition, excavation,
clearing, grading or filling of real property.

(3) Landscaping, including the planting of trees and
shrubbery, and constructing driveways and private roadways on
real property.

"Omer." A person who has an interest in the real property
that is inproved and who ordered the inprovenent to be made. The
termincl udes successors in interest of the owner and agents of
the owner acting with their authority.

"Real property."” Real estate that is inmproved, including
| ands, | easehol ds, tenenents and hereditanments, and inprovenents
pl aced t hereon.

"Subcontractor.” A person who has contracted to furnish
| abor or materials to, or has perforned | abor for, a contractor
or anot her subcontractor in connection with a contract to
i nprove real property.

Section 3. Application of act.

(a) Nunber of residential units.--This act shall not apply
to inprovenents to real property which consists of six or fewer
residential units.

(b) Omer's exclusion.--This act shall not apply to
contracts for the purchase of materials by a person perform ng

work on his or her own real property.
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1 Section 4. Performance by contractor or subcontractor.

2 Performance by a contractor or a subcontractor in accordance
3 wth the provisions of a contract shall entitle the contractor

4 or subcontractor to paynent fromthe party with whomthe

5 contractor or subcontractor has contracted.

6 Section 5. Owner's paynment obligations.

7 (a) Construction contract.--The owner shall pay the

8 contractor strictly in accordance with terns of the construction
9 contract.

10 (b) Absence of paynment term--In the event that the

11 construction contract does not contain a term governing the

12 terns of paynment, the contractor shall be entitled to invoice

13 the owner for progress paynents at the end of the billing

14 period. The contractor shall be entitled to submt a final

15 invoice for paynment in full upon conpletion of the agreed-upon
16 work.

17 (c) Time for paynent.--Except as otherw se agreed by the

18 parties, paynent of interimand final invoices shall be due from
19 the owner 20 days after the end of a billing period or 20 days
20 after delivery of the invoice, whichever is |later.
21 (d) Interest.--Except as otherwi se agreed by the parties, if
22 any progress or final paynent to a contractor is not paid within
23 seven days of the due date established in subsection (c), the
24 owner shall pay the contractor, beginning on the eighth day,
25 interest at the rate of 1% per nonth or fraction of a nonth on
26 the balance that is at the time due and ow ng.
27 Section 6. Contractor's and subcontractor's paynent
28 obl i gati ons.
29 (a) Entitlenment to paynent.--Performance by a subcontractor

30 in accordance with the provisions of the contract shall entitle
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t he subcontractor to paynent fromthe party with whomthe
subcontractor has contracted.

(b) Disclosure of paynent dates.--A contractor or
subcontractor shall disclose to a subcontractor, before a
subcontract is executed, the due date for receipt of paynents
fromthe owner. Notw t hstandi ng any other provision of this act,
if a contractor or subcontractor fails to accurately disclose
the due date to a subcontractor, the contractor or subcontractor
shall be obligated to pay the subcontractor as though the due
dates established in section 5(c) were nmet by the owner.

(c) Tinme for paynent.--Wen a subcontractor has perforned in
accordance with the provisions of the contract, a contractor
shall pay to the subcontractor, and each subcontractor shall in
turn pay to the subcontractor's subcontractors, the full or
proportional anount received for each such subcontractor's work
and materials, based on work conpl eted or service provided under
t he subcontract, seven days after receipt of each progress or
final paynment or seven days after receipt of the subcontractor's
i nvoi ce, whichever is earlier.

(d) Conditions for paynent.--Paynent by the owner to a
contractor is not a condition precedent for paynent to a
subcontractor, and paynent by a contractor to a subcontractor is
not a condition precedent for paynent to any ot her
subcontractor. An agreenent that is contrary to this subsection
shal | be unenforceabl e.

(e) Interest.--If any progress or final paynment to a
subcontractor is delayed beyond the date established in
subsection (b) or (c), the contractor or subcontractor shall pay
t he subcontractor interest, beginning on the next day, at the

rate provided for in section 5(d) on the balance that is at the
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ti me due and ow ng.
Section 7. Errors in docunentation.

(a) Notice of defect.--1f an invoice is filled out
incorrectly or inconpletely or if there is any other defect or
inpropriety in an invoice, the person who receives the invoice
shall give witten notice to the person who sent the invoice
wi thin ten working days of receipt of the invoice.

(b) Change in billing period.--1f an error on the invoice is
corrected by the person who sent the invoice, the date on which
the corrected invoice is delivered shall be deened the end of
the billing period for the purposes of this act.

(c) Waiver of defect.--1f notice of a defect is not given in
accordance with subsection (a), the defect shall be deened
wai ved.

Section 8. Retainage.

(a) Tinme for paynent.--1f paynments under a construction
contract are subject to retai nage, any anounts whi ch have been
retai ned during the performance of the contract and which are
due to be rel eased to the contractor upon final conpletion shal
be paid within 30 days after final acceptance of the work.

(b) Agreenment between contractor and subcontractor.--1f an
owner is not w thholding retainage, a contractor nay w thhold
retai nage froma subcontractor in accordance with their
agreenent. The retainage shall be paid within 30 days after
final acceptance of the work.

(c) Paynent of retainage to subcontractors.--A contractor
shall pay to the contractor's subcontractors, and each
subcontractor shall in turn pay to the subcontractor's
subcontractors, within seven days after receipt of the

retai nage, the full anmount due each subcontractor.
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(d) Wthholding acceptance or failure to pay retainage.--If
an owner, contractor or subcontractor unreasonably w thhol ds
acceptance of work or fails to pay retainage as required by this
section, the owner, contractor or subcontractor shall be subject
to the paynent of interest at the rate established in section
5(d) on the bal ance due and owi ng on the date acceptance was
unreasonably withheld or the date the retai nage was due and
ow ng, whichever is applicable. The owner, contractor or
subcontractor shall also be subject to the provisions of section
11.

Section 9. Prepaynent; advance paynent.

This act shall not be construed to prohibit an owner,
contractor or subcontractor from maki ng advance paynents or
progress paynents, or from prepaying if an agreenment or other
ci rcunst ances nake such paynent appropriate. Al paynents shal
be made when they are due and owing and if not so made shal
bear interest at the rate provided for in section 5(d) fromthe
date paynent was due. The person who fails to make tinely
paynent shall al so be subject to the provisions of section 11.
Section 10. W thhol ding paynment for good faith claim

This act shall not prevent an owner, contractor or
subcontractor fromw t hhol di ng paynent in whole or in part under
a construction contract in an amount equal to the value of any
good faith clainms against a contractor or subcontractor,
including clainms arising fromunsatisfactory job progress,
defective construction, disputed work or third-party clains.
Section 11. Penalty and attorney fee.

(a) Penalty for failure to conply with act.--1f arbitration
or litigation is comrenced to recover paynent due under this act

and it is determ ned that an owner, contractor or subcontractor
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has failed to conply with the paynent terns of this act, the
arbitrator or court shall award, in addition to all other
damages due, a penalty equal to 1% per nonth of the ampunt that
was wrongfully withheld. An anmount shall not be deened to have
been wongfully withheld to the extent it bears a reasonable
relation to the value of any claimheld in good faith by the
owner, contractor or subcontractor against whomthe contractor
or subcontractor is seeking to recover paynent.

(b) Award of attorney fee and expenses.--Notw t hstandi ng any
agreenent to the contrary, the substantially prevailing party in
any proceeding to recover any paynment under this act shall be
awar ded a reasonable attorney fee in an anmount to be determ ned
by the court or arbitrator, together with expenses.

Section 12. Contracts involving Federal aid.

If any provision of this act conflicts with a Federal statute
or regulation or with conditions attached to the receipt of
Federal aid, this act shall not operate to prevent receipt of
Federal aid.

Section 13. Applicable | aw.

Maki ng a contract subject to the | aws of another state or
requiring that any litigation, arbitration or other dispute
resol uti on process on the contract occur in another state, shal
be unenforceabl e.

Section 14. Applicability.

This act shall apply to construction contracts executed on or
after the effective date of this act.
Section 15. Effective date.

This act shall take effect in 60 days.
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