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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 23506 *5&”

| NTRODUCED BY FLI CK, NOYE, CEI ST, BURD, YANDRI SEVI TS, SAURVAN
TRELLO, FARGO, MORRI'S AND LANGIRY, MARCH 19, 1990

REFERRED TO COWM TTEE ON JUDI Cl ARY, MARCH 19, 1990
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AN ACT

Amending Title 42 (Judiciary and Judicial Procedure) of the

Pennsyl vani a Consol i dated Statutes, further providing for

wrongful use of civil proceedings.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 8351(b) of Title 42 of the Pennsyl vani a
Consol i dated Statutes is anmended to read:
§ 8351. Wongful use of civil proceedings.

* x *

(b) Arrest or seizure of person or property not required.--

The arrest or seizure of the person or property of the

[plaintiff] aggrieved party shall not be a necessary el enent for

an action brought pursuant to this subchapter.

Section 2. The introductory paragraph of section 8353 of
Title 42 is amended and the section is anmended by addi ng a
par agr aph to read:

§ 8353. Danmges.

Wen the essential elenents of an action brought pursuant to



t his subchapter have been established as provided in section
8351 (relating to wongful use of civil proceedings), the

[plaintiff] aggrieved party is entitled to recover for the

fol | ow ng:

(7) Court costs, including fees under secti on 8355(b)(5)

(relating to procedure) and reasonable attorney fees for the

mai nt enance of the action.
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Section 3. Section 8354 of Title 42 is anended to read:
10 § 8354. Burden of proof.
11 In an action brought pursuant to this subchapter the

12 [plaintiff] aggrieved party has the burden of proving, when the

13 issue is properly raised, that:

14 (1) The [defendant has] plaintiff in the original action
15 procured, initiated or continued the civil proceedi ngs

16 agai nst him

17 (2) The proceedings were termnated in his favor.

18 (3) The [defendant] plaintiff in the original action did
19 not have probabl e cause for his action.

20 (4) The primary purpose for which the proceedi ngs were
21 brought was not that of securing the proper discovery,

22 j oi nder of parties or adjudication of the claimon which the
23 proceedi ngs were based.

24 (5) The [plaintiff] aggrieved party has suffered damages
25 as set forth in section 8353 (relating to damages).

26 Section 4. Title 42 is anended by adding a section to read:

27 8§ 8355. Procedure.

28 (a) Conmmencenent. - -
29 (1) In actions before a district justice or arbitration
30 panel, the aggrieved party may nake an oral application for
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30

wrongful use determi nation at the close of the trial in the

presence of all parties and the tribunal. The district

justice or panel shall note the applicati on on an

adj udi cation form bearing the decision in the aggri eved

party's favor

(2) In actions tried before a jury, the aggri eved party

may nake oral application after the rendering of the verdi ct

in his favor and prior to the jury's disnmissal. The

application shall be nade part of the record.

(3) In actions tried before a judge without a jury, the

aqqri eved party nmay nake an oral application at the cl ose of

trial prior to adjournnent. The application shall be nnde

part of the record.

(4) |In actions ternminated in the agqgri eved party's favor

prior to an adjudi cation, an oral applicati on nay be nade by

the aggri eved party upon termnation in his favor and shal

be nade part of the record.

(5) In actions terminated in the agqgri eved party's favor

prior to trial, the aqgqgrieved party nay nake a witten

application to the court within five days of term nati on.

(b)Y Procedure after application.--

(1) The aggrieved party nust file a witten statenent of

clainse in the original action agai nst the plaintiff or other

person involving the basis for initiation of wongful use

acti on and damages sustained within seven days of naki ng

appli cati on under subsection (a).

(2) Wthin seven days after service of the statenent of

cl ai ne under paragraph (1), the respondent nust file a

witten answer.

(3) Wthin 14 days after service of answer under
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par agraph (2), the parties nust provide all information

request ed and di scoverabl e under the Pennsyl vani a Rul es of

Civil Procedure, unless otherwi se ordered by the court upon

good cause shown.

(4) Unless otherwi se ordered by the court for good cause

shown, failure of a party to file a statenent or answer or

provi de di scovery within the tine linmts set forth in

par agr aphs (1) through (3) shall result in the entry of

judgnent for the nondefaulting party. |If the defaulting party

was not the plaintiff in the original action, the issue of

danmages sustai ned by the aggri eved party shall be heard by

the tribunal that term nated the underlying suit in the

aqqri eved party's favor.

(5) Hearings under this subsection shall be conduct ed

before the tribunal that term nated the underlying suit in

the aggrieved party's favor within 45 days of terni nation

unl ess extended by order of court upon good cause shown.

Heari ngs shall foll ow the Pennsyl vania Rules of G vil

Procedure pertaining to trials to the extent possibl e:

(i) If the tribunal that term nated in the aggri eved

party's favor utilizes a jury, the jury shall be

reconstituted for the heari ng under this paragraph. The

court shall appoint a special master to preside over the

conduct of the hearing and rule on evidentiary and

procedural questions. Jurors shall be paid $35 per day

for each day of the hearing. Special masters shall be

pai d $150 per day.

(ii) If the tribunal that term nated in the

aqgqgri eved party's favor was an arbitrati on panel, the

panel shall be reconstituted for the hearing. Each
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panel i st shall be paid $100 per day for each day of

(iii) |If the tribunal that term nated in the

aqgqgri eved party's favor was a judge or district justice,

that judge or district justice shall conduct the hearing.

An administrative fee of $300 shall be paid by the

aqgqri eved party bringing the wongful use action prior to

t he heari ng.

(6) The tribunal shall subnmt a witten determ nati on on

the i ssues before it within three days after conpl eti on of

t he heari ng.

(c) Posthearing process. --

(1) Exceptions to witten determ nati ons by tribunal s

shall be taken in accordance with the Pennsyl vani a Rul es of

Civil Procedure pertaining to posttrial notions. Failure to

file an exception in the nature of a posttrial notion within

the tine prescribed shall constitute a waiver of any right to

posttrial relief.

(2) |If no exceptions are taken, or when all posthearing

i ssues are finally resolved, the prevailing party in the

wr ongful use action may have any determ nati on entered as a

i udgnent agai nst the nonprevailing party.

(3) Execution on, and satisfaction of, a judgnent under

thi s paragraph shall be in accordance with the Pennsyl vani a

Rul es of Civil Procedure.

Section 5. This act shall apply to actions in which the

underlying action is comrenced on or after the effective date of

this act.

Section 6. This act shall take effect imediately.
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