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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1287 *5a”
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AN ACT

Provi di ng for substance-abuse testing; providing for a cause of

action;

provi ding penalties; and conferring powers and duties

on the Departnent of Health.
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Section 9. Penalties.

Section 10. Regul ations.

Section 11. Local ordi nances preenpted.
Section 12. Severability.

Section 13. Effective date.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Substance-
Abuse Testing Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Al cohol." Ethyl alcohol of any degree of proof originally
produced by the distillation of fernmented |iquid, whether
rectified or diluted and regardless of origin; liquor; or nmalt
or brewed beverages.

"Applicant.” An individual applying for enploynent or an
enpl oyee applying for a new position with a current enpl oyer.

"Conpelling interest.” An interest that justifies the
adm nistration of a drug test for the protection of the health
and safety of the public, another enployee or the enpl oyee
af fected by drug use.

"Confirmation test." A second analysis, by an alternate
chem cal nmethod, to substantiate the presence of al cohol, drugs
or drug netabolites in a sanple. The termincludes a gas
chr omat ogr aphy/ mass spectronetry test, high pressure liquid
chr omat ogr aphy, gas chromat ogr aphy, hi gh perfornmance thin | ayer

chromat ogr aphy, and equal or nore reliable nethods.
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"Departnent.” The Departnent of Health of the Conmonwealt h.

"Drug." A substance, other than al cohol, that has known
m nd-altering or function-altering effects on a human being. The
termincludes a controll ed substance as defined in section
102(6) of the Federal Food, Drug and Cosnetic Act (52 Stat.

1040, 21 U.S.C. 8§ 802(6)); a substance listed in 21 CFR Part
1308 (relating to schedul es of controlled substances); and a
control |l ed substance anal og or volatile substance which produces
t he psychol ogi cal and physiol ogi cal effects of a controlled
substance t hrough deliberate inhalation, ingestion or injection.

"Enpl oyee.” An individual engaged in service to an enpl oyer.

"Enpl oyer." A public enployer or a private enployer.

“Initial screening test.” An initial analysis designed to
determ ne presunptively those sanples which may contain al cohol,
drugs or drug netabolites at or above a certain m ninmm
concentrati on.

"Liquor." Alcoholic, spirituous, vinous, fernented or other
al cohol i ¢ beverage, or conbination of |iquors and m xed |iquor,
a part of which is spirituous, vinous, fernented or otherw se
al coholic. The termincludes drinks or drinkable |iquids,
preparations or m xtures and reused, recovered or redistilled
denatured al cohol usable or taxable for beverage purposes which
contain nore than 0.5% of al cohol by vol une, except pure ethyl
al cohol and nmalt or brewed beverages.

“Malt or brewed beverages." Beer, |ager beer, ale, porter or
simlar fermented malt beverage containing 0.5% or nore of
al cohol by vol unme, by whatever nanme the beverage is called.

"Prescription or nonprescription medication.” A drug
prescri bed for use by a physician or other nedical practitioner

licensed to issue prescriptions or a drug that is authorized for
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general distribution and use in the treatnent of human di seases,
ailments or injuries under the Federal Food, Drug, and Cosnetic
Act (52 Stat. 1040, 21 U.S.C. §8 301 et seq.).

"Private enployer.”™ An individual, firm partnershinp,
associ ation or corporation doing business in this Comopnwealth.
The termincludes agents or officers.

"Public enmpl oyer.” The Commonweal th; a political
subdi vi si on; and a board, comm ssion, agency or instrunentality
of either. The termincludes agents or officers.

"Reasonabl e suspicion.”™ Opinion based on specific
articul able facts and reasonabl e i nferences drawn from those
facts in |light of experience.

"Sanple.” A human body part or product nedically or
chem cal ly capable of revealing the presence of a drug or
al cohol

"Subst ance- abuse test.” A test adm nistered for the purpose
of determ ning the presence or absence of drugs or al cohol
within a person's body.

Section 3. Private enpl oynent.

(a) Applicant testing.--A private enployer may, as a
condition of hiring, require an applicant to submt to a
subst ance- abuse test:

(1) A private enployer who engages in applicant

subst ance- abuse testing shall notify the applicant, in

witing, prior to the collection of a sanple for a substance-

abuse test, that the sanple will be tested for the presence
of drugs or alcohol. A private enployer nmay request an

applicant to sign a statenent indicating that the applicant
understands that the sanple will be tested for the presence

of drugs or al cohol and that the applicant voluntarily
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consents to the substance-abuse test.

(2) A substance-abuse test adm nistered upon an
applicant shall be in conformty with the standards
established in this act.

(b) Enpl oyee testing.--A private enployer may, as a
condition of continued enploynment, require an enpl oyee to submt
to a substance-abuse test under any of the follow ng
ci rcumnst ances:

(1) The private enployer has reasonabl e suspicion that
t he enpl oyee is under the influence of or affected by drugs
or al cohol .

(2) The enployee is involved in a work-rel ated acci dent
where human error may be a factor.

(3) The enployee has tested positively for the presence
of drugs or alcohol within the prior 12-nonth peri od.

(4) The test is conducted as part of an enpl oyee nedi cal
exam nation which is part of the enployer's established
policy and which is scheduled routinely for all menbers of an
enpl oynment cl assification or is adm nistered as part of an
enpl oyer-paid rehabilitation program
(c) Rebuttable presunptions.--There is created a rebuttable

presunption that the enpl oyer had reasonabl e suspicion to test
for drugs or alcohol if a sanple provided by the enpl oyee tests
positive for drugs or alcohol on an initial screening

adm ni stered by the enpl oyer.

(d) Randomtests.--A private enployer may not require an
enpl oyee to submit to randomor routine testing unless the
enpl oyee serves in an occupation for which the enployer has a
conpelling interest to adm ni ster a substance-abuse test.

Section 4. Public enpl oynent.
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for drugs and al cohol if a sanple provided by the enpl oyee tests
positive for drugs or alcohol on an initial screening
adm ni stered by the enpl oyer.

(d) Randomtests.--A public enployer may not require an
enpl oyee to submit to randomor routine testing unless the
enpl oyee serves in an occupation for which the enployer has a
conpelling interest to adm ni ster a substance-abuse test.
Section 5. Standards.

(a) Witten policy.--

(1) A substance-abuse test may only be conducted in
accordance with a witten substance-abuse testing policy,
which is established by the enployer, posted in a conspicuous
| ocation within the workpl ace and nade avail abl e to enpl oyees
and applicants. The applicant policy shall be in accordance
with section 3(a)(1) or 4(a)(1l). The enpl oyee policy shal
contain, but not be limted to:

(i) A general statenent describing the enployer's
policy on enpl oyee substance use and identifying both the
grounds on which an enpl oyee may be required to submt to
a substance-abuse test and the actions the enpl oyer may
t ake agai nst an enpl oyee on the basis of a positive test
result.

(i) An explanation of the guarantees of
confidentiality provided by this act and the enpl oyer's
policy.

(itii1) An instruction to the enpl oyee about the
reporting opportunities for the enpl oyee's use of
prescription or nonprescription nedications.

(iv) An explanation of the consequences of refusing

to submt to the substance-abuse test.
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(2) An enployee required to submt to a drug test may be
requested by the private enployer to sign a statenent

i ndi cating that the enpl oyee has read and understands the

enpl oyer' s substance-abuse testing policy. An enployee's

refusal to sign a statenent shall not invalidate the
objective results of a test or bar the enployer from

adm nistering the test or taking disciplinary action

consistent with the terns of an applicable collective

bar gai ni ng agreenent and consistent with the enpl oyer's

subst ance- abuse policy.

(b) Opportunity to document use of prescription or
nonprescription nedication.--The enpl oyer shall provide the
enpl oyee to be tested with the opportunity to submt nedical
docunentation that may verify the enpl oyee's use of a
prescription or nonprescription nmedication. Verification shal
not preclude the adm nistration of the substance-abuse test.

(c) Docunented chain of custody.--Sanples produced for
subst ance- abuse testing shall be handled in a way which
docunents that the integrity and identity of the sanple have not
been vi ol at ed.

(d) Confirmation tests.--An initial screening test
indicating a positive result nust be verified by a confirnmation
test.

(e) Confidentiality of test results.--

(1) Information obtained by the enployer through a
subst ance- abuse test adm ni stered upon an applicant or

enpl oyee may not be released to a person other than the

appl i cant or enpl oyee, nedical personnel or other personnel

of the enployer as designated by the enployer on a need-to-

know basi s, unless one of the follow ng applies:
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(1) The applicant or enployee has expressly granted
perm ssion for the enployer to rel ease the information.
(ii) The information is rel eased as materi al

evi dence upon a showi ng of good cause in a filed action

or is released in conpliance with Federal and

Commonweal th statutes and regul ations as part of the

enpl oyer's defense in a grievance proceeding, arbitration

or admi nistrative hearing, Federal or Commonweal th

i nvestigation or enployer's internal grievance

i nvestigation of a conplaint.

(2) The enployer shall expunge fromthe enployee's
records a record of the drug testing incident if, upon
confirmation, an enpl oyee's sanple produces a negative
result.

(f) Notification of results.--The enployer shall notify the
applicant or enployee, in witing, of the results of a
subst ance- abuse test results perfornmed on a sanple produced by
t he applicant or enployee within five working days of the
enpl oyer's recei pt of the substance-abuse test results fromthe
i censed | aboratory which conducted the test.

(g) Retest.--Every sanple which produces a positive result
on a confirmation test shall be preserved by the |icensed
| aboratory which conducts the confirmation test for a period of
60 days fromthe tinme results of the confirmation tests are
mail ed to the enployer. During this period, the enpl oyee who
provi ded the sanple shall be permtted by the enployer to have a
portion of a sanple retested at the enpl oyee's expense at a
licensed | aboratory chosen by the enpl oyee or a representative,
if the enployee's chosen nedical facility assunmes responsibility

for the transfer of the portion of the sanple and for the
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integrity of the chain of custody under subsection (c) during
the transfer.

(h) Licensed | aboratories.--Substance-abuse tests shall only
be conducted through | aboratories |licensed by the departnment
under the act of Septenber 26, 1951 (P.L.1539, No.389), known as
The dinical Laboratory Act, or |icensed under the dinical
Laboratories | nprovenent Act (Public Law 90-174, 42 U.S.C. §
263a), and approved by the departnent.

(i) Admissibility of |aboratory reports.--A witten report
speci fying the nethodol ogy and results of a drug test which is
certified by a |aboratory which has been certified by the
departnment under the authority of The Cinical Laboratory Act
shall be admi ssible as prima facie evidence in any court or
adm ni strative proceedi ng.

Section 6. Disciplinary action.

(a) Initial screening.--An enployer shall not take
di sci plinary action agai nst an enpl oyee solely based on the
results of an initial screening test.

(b) Confirmation test.--An enployer may take disciplinary
action or discharge an enpl oyee who either refuses to submt to
a drug test or tests positive for drugs or alcohol on a
confirmation test. An enployer who di scharges an enpl oyee on the
basis of a positive result on a confirned test shall be
consi dered to have di scharged the enpl oyee for cause.

(c) Exceptions.--This section shall not prevent an enpl oyer
from doi ng one of the follow ng:

(1) Tenporarily reassigning the enployee to another
position, pending the conpletion of a confirmation test.
(2) Tenporarily suspending the enpl oyee pendi ng

conpletion of a confirmation test. After a suspension under

19890H1287B1480 - 10 -
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t hi s paragraph, the enployee shall be reinstated with ful
pay, benefits and rights for the period of suspension or
reassessnment if the enployee's sanple, upon confirmation,
produces a negative result.

(3) Taking disciplinary action agai nst an enpl oyee as a
result of the enpl oyee's conduct, without regard to the
results of the drug test.

Section 7. Unenpl oynent conpensati on.

An enpl oyee di scharged on the basis of a drug or al cohol
confirmation test shall be considered to have been di scharged
for willful m sconduct under the act of Decenber 5, 1936 (2nd
Sp. Sess., 1937 P.L.2897, No.1), known as the Unenpl oynent
Conpensati on Law.

Section 8. CGvil action.

Upon a violation, except de mnims violations, of the
provi sions of this act and the exhaustion of any enpl oyer-
enpl oyee internal admnistrative renedies that nay be avail abl e,
an aggrieved enpl oyee or former enployee may institute a civil
action in a court of conpetent jurisdiction, wthin six nonths
of the alleged violation or the exhaustion of internal
adm ni strative renedi es available to the enpl oyees, for the
following relief:

(1) An injunction to restrain continued violation of
this act.

(2) The reinstatenent of the enployee to the sane
position held before the unlawful disciplinary action or to
an equi val ent position.

(3) The reinstatenent of full fringe benefits and
seniority rights.

(4) The conpensation for |ost wages, benefits and ot her
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remunerati on.
Section 9. Penalties.

A person who adm ni sters a substance-abuse test which, inits
nmet hodol ogi es or procedures, violates the regulations of the
department under section 10 shall be assessed a civil penalty of
not | ess than $500 nor nore than $1,000. For purposes of this
section, a failure to use approved test methods or procedures on
a single sanple shall constitute a separate of fense.

Section 10. Regul ations.

(a) Authority.--The departnent shall pronulgate, within 180
days of enactnent of this act, regulations to do all of the
fol | ow ng:

(1) Establish procedural and mnet hodol ogi cal standards
for technical aspects of substance-abuse tests, including,
but not limted to, procedural guidelines to ensure the
integrity of the chain of custody, nethodol ogical and
techni cal standards for initial screening tests and
confirmation tests, acceptability standards for the margins
of error associated with particul ar substance-abuse tests and
concentration or volume thresholds at which a substance-abuse
test result may be deened a positive test result for a
speci fic drug or al cohol.

(2) Mnitor the performance of |aboratories and
personnel to assure conpliance with this act and regul ati ons
pronul gated under this section.

(b) Regulations.--Regulations issued by the departnent under
this section, with regard to those drugs covered under 49 CFR
Part 40 for which standards have been established for margins of
error and for concentration or volume thresholds at which a

subst ance- abuse test result may be deenmed a positive test
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result, shall not be nore stringent than the scientific and
t echni cal standards established in 49 CFR Part 40.
Section 11. Local ordi nances preenpted.

No runicipality shall adopt any ordi nance that conflicts, in
whole or in part, with the provisions of this act.
Section 12. Severability.

The provisions of this act are severable. |If any provision of
this act or its application to any person or circunstance is
held invalid, the invalidity shall not affect other provisions
or applications of this act which can be given effect w thout
the invalid provision or application.

Section 13. Effective date.

This act shall take effect as follows:

(1) Section 10 of this act shall take effect

i mredi ately.

(2) The remainder of this act shall take effect in 240

days.
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