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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 409 55

| NTRODUCED BY GREENLEAF, RElI BMAN, KELLEY AND AFFLERBACH,
FEBRUARY 23, 1987

REFERRED TO JUDI Cl ARY, FEBRUARY 23, 1987
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AN ACT
Amendi ng the act of April 2, 1980 (P.L.63, No.26), entitled "An
act consolidating, revising and anmendi ng the divorce and
annul nent | aws of the Commonweal th and maki ng certain

repeal s," further providing for grounds for divorce,

procedure, jurisdiction, marital property, relief and

al i nony; providing for agreenents between parties; naking

editorial changes; and naking a repeal.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Sections 104, 201, 301 and 401 of the act of
April 2, 1980 (P.L.63, No.26), known as the Divorce Code, are
amended to read:

Section 104. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Act." The Divorce Code.

“"Alinmony." An order for support granted by this or any other

state to a spouse or former spouse in conjunction with a decree

granting a divorce or annul nent.
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"Ali nony pendente lite.” An order [for tenporary support

granted to a spouse during the pendency] of financial assistance

to enabl e the dependent spouse to nmintain or defend a divorce

or annul ment proceedi ng.

"Court." The court of conmon pl eas.

"Divorce.” Divorce fromthe bonds of nmatrinony.

"Grounds for divorce." The grounds enunerated in section
201.

“Irretrievabl e breakdown." Estrangenent due to marital
difficulties with no reasonabl e prospect of reconciliation.

"Law." Includes both statutory and conmon | aw.

"Qualified professionals.” Includes marriage counsel ors,
psychol ogi sts, psychiatrists, social workers, mnisters,
priests, or rabbis, or other persons who, by virtue of their
trai ning and experience, are able to provide counseling.

"Separate and apart.” Conplete cessation of any and al
cohabi tati on.

Section 201. G ounds for divorce.

(a) It shall be lawful for the court to grant a divorce to
t he innocent and injured spouse whenever it shall be judged that
t he ot her spouse shall have:

(1) Conmmtted willful and malicious desertion, and
absence fromthe habitation of the injured and innocent
spouse, W thout a reasonabl e cause, for the period of one or
nore years.

(2) Conmitted adultery.

(3) By cruel and barbarous treatnent, endangered the
life or health of the injured and i nnocent spouse.

(4) Knowingly entered into a biganous marriage while a

former marriage still is subsisting.
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(5) Been sentenced to inprisonnent for a termof two or
nore years upon conviction of having commtted a crine.

(6) Ofered such indignities to the innocent and injured
spouse as to render his or her condition intolerable and life
bur densone.
(b) It shall be lawful for the court to grant a divorce upon

the ground that insanity or serious nental disorder has resulted
in confinement in a nental institution for at least [three
years] 18 nonths i medi ately before the filing of the conplaint,
and where there is no reasonabl e prospect of the defendant
spouse's being discharged frominpatient care during the next
[three years] 18 nonths subsequent to the filing of the
conplaint. A presunption that no such prospect of discharge

exi sts shall be established by a certificate of the
superintendent of such institution to that effect and which

i ncludes a supporting statenent of a treating physician.

(c) It shall be lawful for the court to grant a divorce
where a conplaint has been filed alleging that the marriage is
irretrievably broken and 90 days have el apsed fromthe date of
filing of the conplaint and an affidavit has been filed by each
of the parties evidencing that each of the parties consents to
t he divorce.

(d) (1) It shall be lawful for the court to grant a divorce

where a party has filed a conplaint and an affidavit alleging

that the parties have lived separate and apart for a period
of at least [three years] one year, and that the marriage is
irretrievably broken, and:

(1) the respondent does not deny the allegations set

forth in the affidavit; or

(i1i) the respondent denies one or nore of the
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all egations set forth in the affidavit, but after notice

and hearing, the court determ nes that the parties have

lived separate and apart for a period of at least [three
years] one year and that the marriage is irretrievably

br oken.

(2) |If a hearing has been held pursuant to paragraph
(1)(ii), and the court determnes that there is a reasonable
prospect of reconciliation, then the court shall continue the
matter for a period not |ess than 90 days nor nore than 120
days, unless the parties agree to a period in excess of 120
days. During such period, the court shall require counseling
as provided in section 202. If the parties have not
reconciled at the expiration of the tine period and one party
states under oath that the marriage is irretrievably broken,
the court shall determ ne whether the marriage is
irretrievably broken. If the court determ nes that the
marriage is irretrievably broken, the court shall grant the

di vorce. O herwi se, the court shall deny the divorce.

(e) |If grounds for divorce are established under subsection

(a), (b) or (d), the court may grant a divorce w thout requiring

a hearing on a counterclai m

Section 301. Jurisdiction.

(a) The courts of this Commonweal th as defined in section
104 shall have original jurisdiction in cases of divorce and for
t he annul ment of void or voidable nmarriages and, where they have
jurisdiction, shall determ ne in conjunction with any decree
granting a divorce or annulnent the following matters, where
raised in the conplaint or the answer and issue appropriate
decrees or orders with reference thereto and may retain

continuing jurisdiction thereof:
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(1) The determ nation and di sposition of property rights
and interests between spouses, including any rights created
by any antenuptial, postnuptial, or separation agreenent and
including the partition of property held as tenants by the

entireties or otherwi se and any accounting between them and

the order of any spousal support, alinony, alinony pendente
lite, counsel fees, or costs authorized by |aw.

(2) The future care, custody and visitation rights as to
children of such marriage or purported marri age.

(3) Any support or assistance which shall be paid for
the benefit of any children of such marriage or purported
marri age.

(4) Any property settlenment, involving any of the
matters set forth in paragraphs (1), (2) and (3) as subnitted
by the parti es.

(5) Any other matters pertaining to such marriage and
di vorce or annul nent authorized by |law and which fairly and
expeditiously nmay be determ ned and di sposed of in such
action.

(b) The said courts having power to grant divorces shal
have authority to do so notw thstanding the fact that the
marri age of the parties and the cause for divorce occurred
outside of this Commonweal th and that both parties were at the
time of such occurrence, domciled [wthout] outside this
Commonweal th. Said courts shall al so have power to annul void or
voi dabl e marri ages notw t hstanding the fact such were cel ebrated
[without] outside this Comonwealth at a tinme when neither party

was domciled within this Commpnweal t h

(c) After the dissolution or annul ment of a nmarriage in a

foreign forumwhere a nmatter under subsection (a) has not been
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decided, a court of this Commonweal th shall have jurisdiction to

deternine a matter under subsection (a) to the full est extent

al |l owed under the Constitution of the United States.

Section 401. Decree of court.

(a) In all matrinonial causes, the court having jurisdiction
may either dism ss the conplaint or enter a decree of divorce or
annul ment of the marri age.

(b) Any decree granting a divorce or an annul nent, shal
include after a full hearing, where these matters are raised in
the conpl aint, the answer or other petition, an order or orders
determ ning and di sposi ng of existing property rights and
interests between the parties, custody and visitation rights,
child support, alinony and any other related matters includi ng
t he enforcenent of separation agreenents voluntarily entered
into between the parties. In the enforcenent of the rights of
any party to any such matters, the court shall have al
necessary powers, including but not limted to, the power of
contenpt and the power to attach wages. In the event that the
court is unable for any reason to determ ne and di spose of the
matters provided for in this subsection within 30 days after the
master's report has been filed, it may enter a decree of divorce

or annulment. [The] Upon the request of either party and after a

hearing, the court may order [alinony,] reasonabl e counsel fees

and expenses and may nake a tenporary order necessary to protect

the interests of the parties pending final disposition of the

matters [provided for] in this subsection [and upon]. Upon
di sposition, the court nmay award costs to the party in whose
favor the order or decree shall be entered, or nmay order that
each party shall pay his or her own costs, or may order that the

costs be divided equitably as it shall appear just and
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reasonabl e.

(c) In all mtrinonial causes, the court shall have ful
equity power and jurisdiction and may issue injunctions or other
orders which are necessary to protect the interests of the
parties or to effectuate the purposes of this act, and may grant
such other relief or remedy as equity and justice require
agai nst either party or against any third person over whomthe
court has jurisdiction and who is involved in or concerned with
t he disposition of the cause.

(d) In a proceeding for divorce or annul nent, the court
shal |, upon request of either party, equitably divide,
distribute or assign the marital property between the parties
wi thout regard to marital m sconduct in such proportions as the
court deens just after considering all relevant factors
i ncl udi ng:

(1) The length of the marri age.

(2) Any prior marriage of either party.

(3) The age, health, station, amount and sources of
i ncome, vocational skills, enployability, estate, liabilities
and needs of each of the parties.

(4) The contribution by one party to the education,
training, or increased earning power of the other party.

(5) The opportunity of each party for future
acqui sitions of capital assets and incone.

(6) The sources of inconme of both parties, including but
not limted to nedical, retirenent, insurance or other
benefits.

(7) The contribution or dissipation of each party in the
acqui sition, preservation, depreciation or appreciation of

the marital property, including the contribution of a party
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as homemaker
(8) The value of the property set apart to each party.
(9) The standard of living of the parties established

during the marri age.

1

2

3

4

5 (10) The econom c circunstances of each party, including
6 tax ramfications, at the tine the division of property is to
7 become effective.

8 (e) For purposes of this chapter only, "marital property"

9 neans all property acquired by either party during the nmarriage

10 up to the date of final separation except:

11 (1) Property acquired [in exchange for property

12 acquired] prior to the marriage except for the increase in
13 value during the nmarriage up to the date of final separation.
14 (2) Property excluded by valid agreenment of the parties
15 entered into before, during or after the marri age.

16 (3) Property acquired by gift, between spouses or

17 ot herwi se; bequest[,]; devise; or descent except for the

18 increase in value during the nmarriage.

19 (4) Property acquired, with nonmarital assets, after

20 separation until the date of divorce, provided however, if

21 the parties separate and reconcile, all property acquired

22 subsequent to the final separation until their divorce.

23 (5) Property which a party has sold, granted, conveyed
24 or otherw se disposed of in good faith and for value prior to
25 the tinme proceedings for the divorce are conmenced.

26 (6) Veterans' benefits exenpt fromattachnent, |evy or
27 sei zure pursuant to the act of Septenmber 2, 1958, Public Law
28 85-857, 72 Statute 1229, as anended, except for those

29 benefits received by a veteran where such veteran has wai ved
30 a portion of his mlitary retirenent pay in order to receive
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Vet eran' s Conpensati on.

(7) Property to the extent to which such property has
been nortgaged or otherw se encunbered in good faith for

val ue, prior to the tine proceedings for the divorce are

commenced.

(f) Al property, whether real or personal, acquired by
either party during the marriage is presunmed to be narital
property regardl ess of whether title is held individually or by
the parties in sone formof co-ownership such as joint tenancy,
tenancy in common or tenancy by the entirety. The presunption of
marital property is overcone by a showi ng that the property was
acquired by a nethod listed in subsection (e).

(g) The court may inpose a lien or charge upon the marital
property assigned to a party as security for the paynent of
alinony or other award for the other party.

(h) The court may award to one, each, or both of the parties
the right tolive in the famly honme for reasonabl e periods of
tinme.

(1) The court may [al so] direct the continued maintenance
and beneficiary designations of existing policies insuring the
life of either party[. The court's power under this subsection
shall extend only to policies] which were originally purchased
during the marriage and owned by or within the effective control

of either party. Wiere it is absolutely essential to protect the

interests of a party, the court may al so direct the purchase of,

and beneficiary designations on, a policy insuring the life of

either party.

(j) \Wenever a decree or judgnment is granted which nullifies
or absolutely term nates the bonds of nmatrinony, any and al

property rights which are dependent upon such marital relation,
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save those which are vested rights, are term nated unl ess the
court otherw se expressly provides in its decree in accordance
wi th subsection (b). Al duties, rights, and clainms accruing to
either of said parties at any tine heretofore in pursuance of
the said marriage, shall cease and the parties shall, severally,
be at liberty to marry again in like manner as if they had never
been married, except where otherw se provided by | aw

Section 2. The act is anmended by adding a section to read:

Secti on 401. 1. Ef fect of aqgreenent between parties.

(a) A party to an agreenent regarding nmatters within the

jurisdiction of the court under this act, whether or not

approved by the court, may utilize a renedy or sancti on set

forth in this act to enforce the agreenent to the sane extent as

t hough the agreenent had been an order of the court.

(b)Y A provision of an agreenent regardi ng child support,

visitation or custody shall be subject to nodification by the

court upon a showi ng of changed circunstances.

(c) In the absence of a contrary intent appearing in the

agreenent, a provision regardi ng the di sposition of existing

property rights and i nterests between the parties, alinony,

al i nbny pendente lite, counsel fees or expenses shall not be

subject to nodification by the court.

Section 3. Sections 403 and 501(a), (b) and (c) of the act
are anmended to read:
Section 403. Injunction against disposition of property pending
suit and decree rendering fraudul ent transfers
nul | and voi d.
(a) Were it appears to the court that a party is about to
remove hinself or herself or his or her property fromthe

jurisdiction of the court or is about to dispose of, alienate,
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or encunber property in order to defeat alinobny pendente lite,
al i nrony, child and spousal support, or simlar award, an
i njunction nmay issue to prevent such renoval or disposition and
such property may be attached as provided by the Rules of Cvil
Procedure. The court may also issue a wit of ne exeat to
precl ude such renoval

(b) Both parties shall submit to the court an inventory and

apprai senent [of all property owned or possessed at the tine
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11 (1) Alist of the property owned or possessed by either

12 or _both of themas of the:

13 (i) date of separation;

14 (ii) date the action was commenced; and

15 (iii) date of trial on equitable distribution.

16 (2) Alist of the value of the property owned or

17 possessed by either or both of themas of the:

18 (i) date of acquisition;

19 (ii) date of separation;

20 (iii) date the action was conmended; and

21 (iv) date of trial on equitable distribution

22 (3) Alist of the liabilities of either or both of them
23 as of the date of trial on equitable distribution, whether or
24 not the liabilities are related to the property set forth in

25 the inventory and apprai senent.

26 (c) |If any party deliberately or negligently fails to

27 disclose information required by subsection (b) and in

28 consequence thereof any asset or assets with a fair market val ue
29 of $500 or nore is onmtted fromthe final distribution of

30 property, the party aggrieved by such nondi scl osure nay at any
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time petition the court granting the annul nent or divorce to
decl are the creation of a constructive trust as to al
undi scl osed assets, for the benefit of the parties and their
m nor or dependent children, if any, with the party in whose
nane the assets are held declared the constructive trustee, said
trust to include such terns and conditions as the court nmay
determ ne. The court shall grant the petition upon a finding of
a failure to disclose such assets as required under subsection
(b).

(d) Any encunbrance or disposition of property to third
per sons who had notice of the pendency of the matrinonial action
or who paid wholly inadequate consideration for such property
may be deened fraudul ent and declared null and void.
Section 501. Alinony.

(a) [The] Wiere a divorce decree has been entered, the court

may allow alinony, as it deens reasonable, to either party, only
if it finds that the party seeking alinony:

(1) lacks sufficient property, including but not limted
to any property distributed pursuant to Chapter 4, to provide
for his or her reasonabl e needs; and

(2) is unable to support hinmself or herself through
appropri ate enpl oynent.

(b) In determ ning whether alinony is necessary, and in
determ ning the nature, anount, duration, and manner of paynent
of alinmony, the court shall consider all relevant factors
i ncl udi ng:

(1) The relative earnings and earning capacities of the
parties.

(2) The ages, and the physical, nmental and enotional

conditions of the parties.
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(3) The sources of income of both parties including but
not limted to nmedical, retirenment, insurance or other
benefits.

(4) The expectancies and inheritances of the parties.

(5) The duration of the marriage.

(6) The contribution by one party to the education,
training or increased earning power of the other party.

(7) The extent to which it would be inappropriate for a
party, because said party will be custodian of a m nor child,
to seek enpl oynment outside the hone.

(8) The standard of living of the parties established
during the marri age.

(9) The relative education of the parties and the tine
necessary to acquire sufficient education or training to
enabl e the party seeking alinmony to find appropriate
enpl oynent .

(10) The relative assets and liabilities of the parties.

(11) The property brought to the marriage by either
party.

(12) The contribution of a spouse as honenaker.

(13) The relative needs of the parties.

(14) The marital m sconduct of either of the parties
during the marriage; however, the marital m sconduct of

either of the parties [during] fromthe date of final

separation [subsequent to the filing of a divorce conpl aint]
shall not be considered by the court in its determ nations
relative to alinony.

(15) The tax ram fications of the alinony award.

(c) Unless the ability of the party seeking the alinony to

30 provide for his or her reasonabl e needs through enpl oynent is

19870S0409B0441 - 13 -



1 substantially dimnished by reason of age, physical, nmental or
2 enotional condition, custody of mnor children, or other

3 conpelling inpedinment to gainful enploynment, the court in

4 ordering alinmony shall [Iimt] determ ne the duration of the
5 order [to a], which may be for a definite or an indefinite

6 period of time which is reasonable for the purpose of allow ng
7 the party seeking alinony to neet his or her reasonabl e needs
8 by:

9 (1) obtaining appropriate enpl oynent; or
10 (2) developing an appropriate enpl oyable skill.
11 * x *
12 Section 4. Section 505 of the act is repeal ed.
13 Section 5. This act shall take effect in 60 days.
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