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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2708 =%

| NTRODUCED BY KASUNIC, S. H SM TH, DALEY, STAI RS, PETRARCA,
J. L. WRIGHT, HALUSKA, ARGALL, LUCYK, BLACK, MARKGSEK AND
WOZNI AK, OCTOBER 4, 1988

REFERRED TO COWM TTEE ON M NES AND ENERGY MANAGEMENT,
OCTOBER 4, 1988

AN ACT

1 Anending the act of June 22, 1937 (P.L.1987, No.394), entitled,
2 as anmended, "An act to preserve and inprove the purity of the
3 wat ers of the Commonweal th for the protection of public

4 heal th, aninmal and aquatic life, and for industrial

5 consunption, and recreation; enpowering and directing the

6 creation of indebtedness or the issuing of non-debt revenue

7 bonds by political subdivisions to provide works to abate

8 pol lution; providing protection of water supply and water

9 quality; providing for the jurisdiction of courts in the

10 enforcenent thereof; providing additional remnedies for

11 abating pollution of waters; inposing certain penalties;

12 repealing certain acts; regulating discharges of sewage and
13 i ndustrial wastes; regulating the operation of m nes and

14 regul ating the inpact of m ning upon water quality, supply

15 and quantity; placing responsibilities upon |andowners and

16 | and occupiers and to nmaintain primary jurisdiction over

17 surface coal mning in Pennsylvania," further providing for
18 the powers and duties of the departnment and for the operation
19 of m nes.

20 The General Assenbly of the Conmonweal th of Pennsyl vani a

21 hereby enacts as follows:

22 Section 1. Section 5 of the act of June 22, 1937 (P.L. 1987,
23 No.394), known as The Clean Streans Law, is anended by adding a
24 subsection to read:

25 Section 5. Powers and Duties.--* * *
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(c) Wienever the departnent proposes to establish in any

pernmit discharge effluent |limtations, based on streamquality

standards that are nore stringent than technol ogy-based effl uent

standards required under the Federal Water Pollution Control Act

(62 Stat. 1155, 33 U.S.C. § 1251 et seq.), the departnent shal

consi der and bal ance the econom c, aquatic and soci al inpacts of

the nore stringent limtations before i nposing them

Section 2. Section 315(a) and (b) of the act, anmended
Cct ober 10, 1980 (P.L.894, No.157), are anended to read:

Section 315. QOperation of Mnes.--(a) No person or
muni ci pality shall operate a mine or allow a discharge froma
mne into the waters of the Comobnweal th unl ess such operation
or discharge is authorized by the rules and regul ations of the
departnment or such person or nmunicipality has first obtained a
permt fromthe departnent. Operation of the mne shall include
preparatory work in connection with the opening or reopening of
a mne, refuse disposal, backfilling, sealing, and other closing
procedures, and any other work done on land or water in

connection with the m ne. Underground m ni ng operati ons and

surface entries and accesses to the mne, including drifts,

adits, slopes and shafts, shall be | ocated, designed and

conducted to prevent qravity di scharge of water fromthe nine

unl ess the m ne operator denpnstrates that hydraulic seals or

ot her technology is avail able to prevent such di scharge or any

adverse inpacts on the waters of this Commonweal th. A di scharge

froma mne shall include a discharge which occurs after m ning
operations have ceased, provided that the m ning operations were
conduct ed subsequent to January 1, 1966, under circunstances
requiring a permt fromthe Sanitary Water Board under the

provi sions of section 315 (b) of this act as it existed under
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t he amendatory act of August 23, 1965 (P.L.372, No.194). The
operation of any mine or the allow ng of any discharge w thout a
permt or contrary to the terns or conditions of a permt or
contrary to the rules and regul ations of the departnment, is
her eby declared to be a nui sance. \Wenever a permt is requested
to be issued pursuant to this subsection, and such permt is
requested for perm ssion to operate any m ni ng operations, the
city, borough, incorporated town or township in which the
operation is to be conducted shall be notified by registered
mai | of the request, at |east ten days before the issuance of
the permt or before a hearing on the issuance, whichever is
first.

(b) The department nmay require an applicant for a permt to
operate a mne, or a permttee holding a permt to operate a
m ne under the provisions of this section, to post a bond or
bonds on fornms prescribed and furni shed by the departnent in
favor of the Commonweal th of Pennsylvania and with good and
sufficient collateral, irrevocable bank letters of credit or
corporate surety guarantees acceptable to the departnent to
insure that there will be conpliance with the Iaw, the rules and
regul ati ons of the departnent, and the provisions and conditions
of such permt including but not limted to conditions
pertaining to restoration nmeasures or other provisions insuring
that there will be no polluting discharge after m ning

operations have ceased:. Provided, however, That the portion of

any such bond attri butable to denolition and restorati on of

|l ong-term surface structures and facilities shall be cal cul ated

on the basis of the surface area occupi ed by such structures or

facilities. The departnment shall establish the amount of the

bond required for each operation based on the cost to the
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Commonweal th of taking corrective neasures in cases of the
operator's failure to conply, or in such other amount and form
as may be established by the departnment pursuant to regul ations
for an alternate coal bonding program which shall achieve the
obj ectives and purposes of the bonding program The depart nent
may, fromtime to tine, increase or decrease such anount:

Provi ded, however, That no bond shall be filed for |less than ten
t housand dol lars ($10,000) for the entire pernmt area. The
departnment shall al so establish the duration of the bond
required for each operation and at the mnimumliability under
each bond shall continue until such tinme as the departnent
determnes that there is no further significant risk of a

pol I uti onal discharge, unless the operator denponstrates to the

sati sfaction of the departnent that he can conply with

requl ati ons providi ng for abatenent requirenents and alternative

financial responsibility prograns, including self-bonding and

other progranms, to provide for the sound future treatnent of

pol | uti onal discharges. The bond shall be conditioned upon the

operator's faithful performance of the requirenments of this act,
the act of Novenber 26, 1978 (P.L.1375, No.325), known as the
"Dam Saf ety and Encroachnents Act,"” the act of May 31, 1945
(P.L.1198, No.418), known as the "Surface M ning Conservation

and Reclamation Act," the act of January 8, 1960 (1959 P.L.2119,
No. 787), known as the "Air Pollution Control Act," the act of
Sept enber 24, 1968 (P.L.1040, No.318), known as the "Coal Refuse
Di sposal Control Act,"” and where applicable of the act of July
31, 1968 (P.L.788, No.241), known as the "Pennsylvania Solid
Wast e Managenment Act" or the act of July 7, 1980 (No.97), known

as the "Solid Waste Managenent Act": Provided, however, That an

operator posting a bond sufficient to conply with this section
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of the act shall not be required to post a separate bond for the
permtted area under each of the acts herei nabove enunerat ed:
And provided further, That the foregoing proviso shall not

prohi bit the departnment fromrequiring additional bond anmounts
for the permtted area should such an increase be determ ned by
the departnent to be necessary to neet the requirenents of this
act. Where the mnerals are to be renoved by the underground

m ni ng net hod, and the m ning operations are reasonably
anticipated to continue for a period of at |east ten years from
the date of application, the operator nmay el ect to deposit
collateral and file a collateral bond as provided in this
subsection according to the foll owi ng phased deposit schedul e.
The operator shall, prior to comenci ng m ning operations,
deposit ten thousand dollars ($10,000) or twenty-five per cent
of the amount of bond determ ned under this subsection,

whi chever is greater. The operator shall, thereafter, annually
deposit ten per cent of the remaining bond anount for a period
of ten years. Interest accunul ated by such collateral shal
beconme part of the bond. The departnent may require additional
bonding at any time to neet the intent of this subsection. The
collateral shall be deposited, in trust, with the State
Treasurer as provided in this subsection, or with a bank,

sel ected by the departnment, which shall act as trustee for the
benefit of the Commonweal th, according to rules and regul ations
pronul gat ed hereunder, to guarantee the operator's conpliance
with this act and the acts herei nabove enunerated. The operator
shall be required to pay all costs of the trust. The coll ateral
deposit, or part thereof, shall be released of liability and
returned to the operator, together with a proportional share of

accurul ated interest, upon the conditions of and pursuant to the
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schedul e and criteria for release provided for in rules and
regul ati ons promul gated hereunder. Upon the conpl etion of any

m ning operation and prior to the rel ease by the departnent of
any portion of the bond liability, the operator shall renove and
clean up all tenporary materials, property, debris or junk which
were used in or resulted fromhis mning operations. The failure
to post a bond required by the departnment shall be sufficient
cause for withholding a permt or for the suspension or
revocation of an existing permt. If the operator fails or
refuses to conply with the requirenents of the act in any
respect for which liability has been charged on the bond, the
Secretary of the Departnent of Environnental Resources shal

decl are the bond forfeited, and shall certify the sanme to the
Attorney Ceneral, who shall proceed to enforce and collect the
anount of liability forfeited thereon, and where the operator
has deposited cash or securities as collateral in lieu of a
corporate surety, the secretary shall declare said collatera
forfeited. If the operator is or was engaged in surface m ning
operations at the time of the violation, the secretary shal
direct the State Treasurer to pay said funds into the Surface

M ni ng Conservation and Recl amati on Fund, or to proceed to sel
said securities to the extent forfeited and pay the proceeds
thereof into the Surface M ning Conservation and Recl anati on
Fund. If the operator is or was engaged in the operation of a
deep nmne at the time of the violation, the secretary shal

direct the State Treasurer to pay said funds into The C ean
Water Fund, or to proceed to sell said securities to the extent
forfeited and pay the proceeds thereof into The C ean \Water

Fund. Shoul d any corporate surety fail to pronptly pay, in full,

a forfeited bond, it shall be disqualified fromwiting any
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further bonds under this act. Any operator aggrieved by reason
of forfeiting the bond or converting collateral, as herein
provi ded, shall have a right to appeal such action to the

Envi ronnent al Heari ng Board.

The departnent, in its discretion, my accept a self-bond
fromthe permttee, wthout separate surety, if the permttee
denonstrates to the satisfaction of the departnment a history of
fi nanci al sol vency, continuous business operation and conti nuous
efforts to achieve conpliance with all United States of Anmerica
and Pennsyl vani a environnental |aws, and, neets all of the
foll owi ng requirenents:

(1) The permttee shall be incorporated or authorized to do
busi ness in Pennsyl vania and shal |l designate an agent in
Pennsyl vania to receive service of suits, clains, demands or
ot her | egal process.

(2) The permittee or if the permttee does not issue
separate audited financial statenents, its parent, shall provide
audited financial statements for at |least its nbst recent three
fiscal years prepared by a certified public accountant in
accordance with generally accepted accounting principles. Upon
request of the pernmittee, the departnent shall maintain the
confidentiality of such financial statenents if the sane are not
ot herwi se disclosed to other governnment agencies or the public.

(3) During the last thirty-six cal endar nonths, the
appl i cant has not defaulted in the paynent of any dividend or
sinking fund installment or preferred stock or installnent on
any i ndebt edness for borrowed noney or paynment of rentals under
| ong-term | eases or any reclanmation fee paynent currently due
under the Federal Surface M ning Control and Recl amation Act of

1977, 30 U.S.C. 8§ 1232, for each ton of coal produced in the
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Commonweal t h of Pennsyl vani a.

(4) The permttee shall have been in business and operating
no less than ten years prior to filing of application unless the
permttee's existence results froma reorganization,
consolidation or nmerger involving a conpany with such | ongevity.
However, the permttee shall be deened to have net this
requirenent if it is a myjority-owned subsidiary of a
corporation which has such a ten-year business history.

(5) The permittee shall have a net worth of at |east six
ti mes the aggregate anount of all bonds applied for by the
operator under this section.

(6) The permttee shall give inmediate notice to the
department of any significant change in managi ng control of the
conpany.

(7) A corporate officer of the permttee shall certify to
the departnent that forfeiture of the aggregate amounts of self-
bonds furnished for all operations hereunder woul d not
materially affect the permttee's ability to remain in business
or endanger its cash flowto the extent it could not neet its
current obligations.

(8) The permittee may be required by the departnent to
pl edge real and personal property to guarantee the permttee's
sel f-bond. The departnent is authorized to acquire and di spose
of such property in the event of a default to the bond
obligation and may use the noneys in The C ean Water Fund to
adm ni ster this provision.

(9) The permittee may be required to provide third party
guarantees or indemifications of its self-bond obligations.

(10) The permttee shall provide such other information

regarding its financial solvency, continuous business operation
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1 and conpliance with environnmental |aws as the departnent shal

2 require.

3 (11) An applicant shall certify to the departnment its

4 present intention to maintain its present corporate status for a
5 period in excess of five years.

6 (12) A permttee shall annually update the certifications
7 required hereunder and provide audited financial statenments for
8 each fiscal year during which it furnishes self-bonds.

9 (13) The permttee shall pay an annual fee in the anount

10 determ ned by the departnment of the cost to review and verify
11 the permittee's application for self-bonding and annual

12 subm ssions thereafter

13 * x *

14 Section 3. This act shall take effect in 60 days.
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