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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2219 =%

I NTRODUCED BY LI NTON, MVERRY, CAPPABI ANCA AND CEl ST,
FEBRUARY 24, 1988

REFERRED TO COW TTEE ON STATE GOVERNMENT, FEBRUARY 24, 1988
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AN ACT

Providing for the selection of registered architects,
pr of essi onal engi neers, | andscape architects and | and
surveyors to provide professional services to Commonweal t h

agenci es.
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Section 14. Code of conduct.
Section 15. Rules and regul ati ons.
Section 16. Repeals.
Section 17. Effective date.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Professional
Desi gn Service Procurenent Law.
Section 2. Legislative findings and declaration of policy.
The CGeneral Assenbly finds and declares as foll ows:

(1) In order to protect the public health, safety and
wel fare and to avoid unnecessary construction, maintenance
and public facility replacenent costs, it is essential to
obtai n the hi ghest possible |evel of conpetent design
prof essi onal services at a fair and reasonable price.

(2) Selecting the nost conpetent design professionals
requires an open conpetitive selection process based upon the
prof essional qualifications, experience and capability of
firms to provide the services needed by Comobnweal th
agenci es.

(3) Establishing a fair and reasonabl e price for design
prof essi onal services requires a process of negotiation with
the firnms previously determ ned to be nost highly qualified
and suitable to provide services needed by Commonweal t h
agenci es.

(4) The evaluation of the technical conpetence and
suitability of design professionals should occur prior to and
i ndependent of the determ nation of fair and reasonabl e

| evel s of conpensation because any system of direct or
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i ndirect conpetitive price bidding severely restricts the
potenti al scope of professional advice and services offered
to Commonweal t h agenci es and requires inflexible decisions
regardi ng the scope and nature of professional services to be
acqui red by such agenci es.

(5) It is the purpose of this act to ensure that design
prof essionals are sel ected by Comonweal t h agenci es based
upon a public and conpetitive process which eval uates the
pr of essi onal conpetence, experience and suitability of firns
and then provides for the negotiation of fair and reasonabl e
conpensation for their services. It is the further intent of
this act to prohibit the selection of design professionals
usi ng price-based conpetitive bidding or any equival ent
sel ection process.

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Conmonweal th agency.” Any executive or independent agency.

"Design professional.” Any registered architect,
pr of essi onal engi neer, |andscape architect or |and surveyor
licensed to provide professional services pursuant to the | aws
of this Comonweal th or any professional association,
corporation or partnership or other legal entity authorized by
the laws of this Conmmonwealth to provide such professional
servi ces.

"Design professional services." Those professional services
within the scope of the practice of architecture, engineering,
| andscape architecture or |and surveying, including studies,

i nvestigations, surveying, nmapping, tests, evaluations,
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consul tati ons, conprehensive planning, program nanagenent,
conceptual design, plans and specifications, value engineering,
constructi on phase services, soils engineering, drawi ng revi ews,
preparati on of operating and nai ntenance manual s, and ot her

rel ated services associated with research, planning,

devel opnent, design, construction, alteration or repair of real
property.

"Executive agency.

The Governor and the departnents,

boards, comm ssions, authorities and other officers and agencies
of the Commonweal th. The term does not include any court or

ot her officer or agency of the unified judicial systemor the
CGeneral Assenbly and its officers and agenci es.

"I ndependent agency." The Ofice of Attorney Ceneral, the
Departnment of the Auditor General, the Treasury Departnent, the
Pennsyl vani a Fi sh Conm ssi on, the Pennsyl vania Game Conm ssi on,
the Hi storical and Museum Conmi ssion, the State Cvil Service
Commi ssi on, the Pennsylvania Turnpi ke Conm ssion, the MIKk
Mar ket i ng Board, the Pennsylvani a Liquor Control Board, the
Pennsyl vani a Human Rel ati ons Conmi ssi on, the Pennsyl vani a Labor
Rel ati ons Board, the Pennsylvania Securities Comr ssion, the
State Tax Equalization Board, the Pennsylvania Hi gher Education
Assi stance Agency, the Pennsylvania Crine Comm ssion, the State
Et hi cs Conmm ssion, the Board of Clainms and the Public UWility
Conmmi ssi on.

"Price-based conpetitive bidding.” Any systemfor the
sel ection of design professionals based upon the formal or
i nformal subm ssion of verbal or witten estinmates of total
costs or proposals in terns of total dollars, man-days of work,
per cent age of construction costs or any other neasure of

conpensati on whereby the Conmonweal th agency may conpare design
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services on a price basis prior to the tine that one design
pr of essi onal has been sel ect ed.
Section 4. Scope.

Commonweal t h agenci es shall procure design professional
servi ces based upon qualifications-based conpetition as provided
by this act. Each Conmonweal th agency shall adopt rul es and
regul ations to inplenent the procurenent procedures set forth by
this act or may adopt uniformrul es which may be pronul gated by
the Secretary of the Budget. Comonweal th agenci es shall not
adopt any rules or regul ations or establish any procedures for
t he procurenment of design professional services based directly
or indirectly upon price-based conpetitive bidding. This act
does not restrict a Coomonweal th agency from requesting, during
the process of negotiation, fromthe design professional with
whi ch t he Commonweal th agency is negotiating, estinmating
criteria to be used to determ ne estimated costs of design
services for negotiating purposes. After the effective date of
this act, any contract or agreenment made in violation of this
act is against public policy and shall be void and
unenf orceabl e, provi ded however, that any claimthat a contract
has been executed in violation of the provisions of this act
shall be filed with the Secretary of the Budget within 30 days
of the award of the contract.

Section 5. Exenptions.

Desi gn professional services shall be procured as provided by
this act, except that sections 6, 7, 8, 9, 11 and 12(e) and (Q)
shall not apply to the award of:

(1) A sole source contract, with the approval of the

Board of Conm ssioners of Public G ounds and Buil di ngs, when,

pursuant to regul ati ons adopted by the Secretary of the
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Budget the agency head determ nes there is only one potenti al
source for the required services because of highly
speci al i zed agency requirenents.

(2) An energency contract if the follow ng conditions

appl y:

(1) The agency head, with the approval of the
Secretary of the Budget, determ nes that there exists a
threat to public health, welfare or safety and the
urgency of the need does not permt the delay involved in
using the conpetitive selection procedures set forth by
this act.

(1i) A witten explanation of the reasons an
energency exists and the rational e and process of
sel ecting the design professional is filed for public
i nspection and copying with the agency controller.

(itit) If only one proposal is solicited, the
enmergency procurenent is confirmed by the Board of
Commi ssioners of Public G ounds and Buil di ngs.

(3) A contract for which the cost of services is |ess

t han $5, 000, provided that design professional service

requi renents shall not be artificially divided so as to

constitute exenpt small purchases pursuant to this

subsecti on.
Section 6. Public announcenent.

Notice of the need for design professional services shall be
publ i shed by the Commonweal th agency in the Pennsylvani a
Bulletin and in any other nmanner required by |law. Such notice
shall be published sufficiently in advance of when responses
must be received in order that design professionals have an

adequate opportunity to submt a letter of interest to be
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considered to supply professional services to the Comobnweal th
agency. The notice shall contain a statenment of the services
requi red which adequately describes the project and sets forth
in reasonable detail the services required by the agency,

provi des instructions for the subm ssion of a letter of interest
to be considered as a design professional, describes the
anticipated tine schedule for the award and conpl eti on of the
work contenpl ated, identifies the evaluation criteria which wll
be used to select a design professional, and specifies the nange,
address and tel ephone nunber of an agency official who can
answer questions about the project and provide assistance in
submtting a letter of interest.

Section 7. Submi ssion of letters of interest.

Desi gn professionals shall submt letters of interest in
order to be considered as suppliers of professional services to
t he Commonweal t h agency. The letter of interest shall set forth
the qualifications and experience of the design professional
and, if appropriate, the design professional's plan for
conpletion of the required services. In addition to any other
information required by the agency, the letter of interest shal
i ncl ude:

(1) The nane of the design professional and the | ocation
of all the design professional's offices, specifically

i ndicating the principal place of business.

(2) The education, training and qualifications of
menbers of the design professional's firmor business

associ ation and key enpl oyees to be assigned to the project.

(3) The experience of the design professional's firmor
busi ness associ ati on which reflects technical capabilities

and project experience.
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(4) The nanes of five clients who may be contacted,
including at least two for whom services were rendered in the
| ast year.

(5 A listing of contracts for design professional
services provided by the design professional to any agency of
t he Comonwealth within the past five years.

(6) A statenent made under oath that the information
submtted by the design professional is correct to the best
of the applicant's know edge and belief and that the
applicant will conply with the requirenents of this act,
particularly the provisions of section 14.

Section 8. Selection comittee.

(a) Appointnment.--The agency head shall appoint a conmttee
consisting of five nmenbers to prepare a selection report for
consi deration by the agency head. Except for the Departnent of
General Services, which shall utilize a selection commttee as
provi ded by section 2401.1(19) of the act of April 9, 1929
(P.L.177, No.175), known as The Adm nistrative Code of 1929, the
selection conmttee shall consist of well-qualified design
prof essionals or persons with experience in construction or
Commonweal th procurenment. At |east three nenbers of the
sel ection conmttee nmust be well-qualified registered
architects, professional engineers, |andscape architects or |and
surveyors |icensed by the Comonweal th. No nenber of a selection
commttee shall hold any elective office or office in any
political party or body. The agency head shall appoint a
chai rman of the commttee.

(b) Prohibitions.--No design professional shall be eligible
for award of a contract pursuant to this act by the agency

during the period in which any of the principals or associates
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of the design professional's firmor business association are
participating as nenbers of the awardi ng agency's sel ection
conmittee.
Section 9. Selection commttee responsibilities.

Under the direction of the agency head, the selection
commttee shall performthe foll ow ng functions:

(1) Review letters of interest submtted pursuant to
section 7.

(2) Evaluate the conpeting design professionals in
accordance with the criteria set forth in section 10.

(3) Hold discussions, if appropriate, with at | east
three of the nost highly qualified design professionals
regardi ng concepts and alternative nethods of furnishing the
required services.

(4) Prepare a witten selection report for the agency
head reconmendi ng, in order of preference, at |east three
desi gn professionals that are considered to be the nost
highly qualified to performthe required services. The report
shall include a description of the discussions and eval uation
conducted by the committee to allow the agency to review the
consi derations upon which the reconmendati ons are based.

Section 10. Selection criteria.
Each potential design professional shall be evaluated in
terns of its:

(1) Professional qualifications necessary for
sati sfactory performance of the required services.

(2) Specialized experience and technical conpetence in
the type of work required.

(3) Capacity to acconplish the work in the required

tine.
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(4) Past performance on contracts with Conmonweal t h
agencies and private industry in terns of cost control,
quality of work, and conpliance with performance schedul es.

(5) Location in the general geographical area of the
proj ect and know edge of the locality of the project;
provi ded, that application of this criterion | eaves an
appropriate nunber of qualified firms, given the nature and
size of the project.

(6) Any other criteria so set forth in the notice
prepared pursuant to section 6.

Section 11. Selection of design professionals for negotiations.

(a) Authority.--Except as otherw se provided by section
2401.1 of the act of April 9, 1929 (P.L.177, No.175), known as
The Adm nistrative Code of 1929, for the Departnent of GCeneral
Services, the agency head shall, after review of the
recommendati on of the selection commttee, nake the final
deci sion regarding the design professionals with which to
conduct negoti ations pursuant to section 12.

(b) Procedure.--The agency head shall reviewthe
recommendati ons of the selection conmttee and shall, with the
advi ce of appropriate technical and staff representatives, make
the final selection. This final selection shall be a listing, in
order of preference, of the design professionals considered nost
highly qualified to performthe work. If the design professional
listed as the nost preferred is not the design professional
recommended as the nost highly qualified by the selection
commttee, the agency head shall provide a witten explanation
of the reason for the preference.

(c) Revisions of the evaluation comm ttee reconmmendations. - -

The agency head shall not add design professionals to the
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sel ection report. If the design professionals recomended in the
report are not deened to be qualified or the report is

consi dered i nadequate for any reason, the agency head shal
record the reasons and return the report to the selection
commttee for appropriate revision.

Section 12. Negoti ation.

(a) Negotiating team--The agency head shall establish a
negoti ati ng team and chi ef negotiator for the purpose of
executing a contract in the manner provided by regul ati ons of
t he agency.

(b) Elenments of negotiation.--The negotiating team shal
negotiate a contract with the nost qualified design
prof essionals for the required services at conpensation
determined in witing to be fair and reasonabl e. Contract
negoti ati ons shall be directed toward:

(1) WMking certain that the sel ected design professional
and the Commonweal th agency nmutual |y have a cl ear
under st andi ng of the scope of the work, specifically, the
essential requirenments involved in providing the required
servi ces.

(2) Determning that the design professional wll nake
avai |l abl e the necessary personnel and facilities to perform
the services within the required tine.

(3) Agreeing upon conpensation which is fair and
reasonabl e, taking into account the estinmated val ue, scope,
conplexity, risk and nature of the required services.

(c) Conpensation.--The negotiating teamshall determ ne the
| evel of fair and reasonabl e conpensation in the manner provided
by section 13.

(d) Successful negotiation of contract with nost qualified

19880H2219B2929 - 11 -
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design professional.--1f fair and reasonabl e conpensati on,
contract requirenents and contract docunments can be agreed upon
with the nost qualified design professional, the contract shal
be awarded to that design professional.

(e) Failure to negotiate contract with nost qualified design
professional.--1f fair and reasonabl e conpensati on, contract
requi renents and contract docunents cannot be agreed upon with
the nost qualified design professional, the negotiating team
shal |l advise the design professional in witing of the
term nation of negotiations. Upon failure to negotiate a
contract with the nost qualified design professional, the
negoti ating team shall enter into negotiations with the next
nost qualified design professional. If fair and reasonable
conpensation, contract requirenments and contract docunents can
be agreed upon, the contract shall be awarded to that design
professional. |If negotiations again fail, negotiations shall be
term nated and comrenced with the next nost qualified design
pr of essi onal .

(f) Notice of award.--Witten notice of the award shall be
sent to the design professional with whomthe contract is
successfully negoti ated. Each design professional wth whom
di scussions were held shall be notified of the award.

(g) Failure to negotiate contract with design professionals
initially selected as nost qualified.--Should the negotiating
team be unable to negotiate a contract with any of the design
professionals initially selected as the nost highly qualified
desi gn professionals, additional design professionals shall be
sel ected by the agency head or his designee upon the advice of
the selection commttee, based upon their respective

qgqual i fications; and negotiations shall continue until an
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agreenent is reached and the contract awarded.
Section 13. Fair and reasonabl e conpensati on.

(a) Cost estimates.--An independent estimate of the cost of
desi gn professional services nmay be prepared and furnished to
t he agency head or his designee before comrenci ng negoti ations
for each proposed contract or contract nodification expected to
exceed $25, 000.

(b) Determ nation of cost.--The negotiating team shal
determ ne fair and reasonabl e conpensati on based upon the
estimated val ue, scope, conplexity, risk and nature of the
prof essi onal services. The anmount of conpensation shall be
approved by the selection commttee.

(c) Confidentiality.--Access to information concerning the
agency's cost estinmate, any independent cost estinate and cost
proposal s submtted by design professionals shall be limted to
agency personnel whose official duties require know edge of the
estimate. An exception to this rule nay be nade during contract
negotiations to allow the negotiating teamto identify a
speci ali zed task and di scl ose the associ ated cost breakdown
figures in the agency's estimate, but only to the extent deened
necessary to arrive at a fair and reasonable price. The overal
anount of the agency's estinmate shall not be discl osed.

Section 14. Code of conduct.

(a) Standards.--No enployee, officer or agent of any design
prof essional submtting a letter of interest or receiving a
contract pursuant to this act shall:

(1) Make or offer any political contribution for the
pur pose of influencing a decision regarding the award of
contracts pursuant to this act.

(2) Make or offer any gift to any Commonweal th of ficer,
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of ficial or enployee for the purpose of influencing a

deci sion regarding the award of contracts pursuant to this

act .

(3) Make or offer any political contribution or gift to
any person based upon the award of any contract pursuant to
this act.

(b) Applicable laws and regul ations.--Al Comobnweal th
officials and enpl oyees associated in any way with the award of
contracts pursuant to this act, including nmenbers of selection
commttees, and all enployees, officers and agents of firnms
subm tting proposals and entering into contracts pursuant to
this act shall, as appropriate, conply with the provisions of
t he foll ow ng:

(1) The act of July 19, 1957 (P.L.1017, No.451), known
as the State Adverse Interest Act.

(2) Contract conpliance Executive Orders or Managenent
Directives, including Executive Order 1984-1, 4 Pa. Code Ch.
1 Subch. M (relating to affirmative action); and Managenent
Directive 215.7.

(3) Any Code of Conduct for Appointed Oficials and
St at e Enpl oyees adopted by Executive Order, including
Executive Order 1980-18, 4 Pa. Code Ch. 7 Subch. K (relating
to code of conduct for appointed officials and State
enpl oyes).

(4) Section 215 of the act of April 9, 1929 (P.L.177,
No. 175), known as The Admi nistrative Code of 1929, relating
to extra conpensati on.

(5) Any Managenent Directives relating to contractor
integrity, including Managenent Directive 215. 8.

(6) The act of COctober 4, 1978 (P.L.883, No.170),
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referred to as the Public Oficial and Enpl oyee Ethics Law,

relating to conflicts of interest.

(7) Section 1641 of the act of June 3, 1937 (P.L.1333,

No. 320), known as the Pennsylvania El ection Code, relating to

reports by business entities; publication by Secretary of

Commonweal th, for which purposes contracts awarded pursuant

to this act shall be deened non-bid contracts.
Section 15. Rules and regul ation.

Rul es and regul ations to inplenment the provisions of this act
may be proposed and adopted prior to the effective date of this
act .

Section 16. Repeals.

Al'l acts and parts of acts are repeal ed insofar as they are
inconsistent with this act.
Section 17. Effective date.

This act shall take effect in 120 days.
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