SENATE ANVENDED
PRI OR PRI NTER S NOS. 1675, 2137, 2357 PRINTER S NO. 3426

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1432 55

| NTRODUCED BY CGEORGE, | TKIN, LUCYK, STEIGANER, BELARDI, TRELLO,
MORRI S, BATTI STO, LLOYD, KUKOVI CH, VAN HORNE, KOSI NSKI,
STABACK, LASHI NCER, McHALE, McCALL, DeLUCA, FOX AND BROUJGCS,
MAY 27, 1987

SENATOR FI SHER, ENVI RONVENTAL RESOURCES AND ENERGY, | N SENATE
AS AVENDED, JUNE 7, 1988
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AN ACT
Est abl i shing the Environnental Hearing Board as an independent,
guasi -j udi ci al agency; providing for the nenbership and
staff, the powers and duties, the seats and the existing
menbers of the board; transferring certain funds; and maki ng
repeal s.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Environnental
Heari ng Board Act.
Section 2. Definitions.
The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:
"Board." The Environnental Hearing Board establishedunder <—
this—aet OF THE COMVONVEALTH. <—

"Departnment.” The Departnent of Environnmental Resources of
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t he Conmonweal t h.

"Rul es commttee.” The Environnmental Hearing Board Rul es
Conmi ttee established under section 5.

"Secretary." The Secretary of Environnental Resources of the
Conmonweal t h.
Section 3. Board.

(a) Establishnent.--The Environnmental Hearing Board is
establ i shed as an i ndependent quasi-judicial agency.

(b) Menbership.--The board shall consist of three FIVE <—
menbers. The nmenbers shall be full-tine adm nistrative | aw
j udges. Menbers shall devote full time to their official duties.
No nmenber or hearing exam ner shall hold any office or position,
the duties of which are inconpatible with the duties of his
of fice, or be engaged in any business, enploynent or vocation
for which he shall receive any renmuneration, except that nenbers
may speak, wite or lecture if any reinbursed expenses,
honorari uns, royalties or other noneys received in connection
with these activities are disclosed. Menbers shall be appointed

by the Governor with the consent of a najority of the nenbers

elected to the Senate. hnitial—appoeintrents—tothisboard by the <—
I | . I ‘g . | f thi ’
and—the—terns—shatl—take—efteet—ontheeffective datehereof—
MEMBERS OF THE BOARD ON THE EFFECTI VE DATE OF THI S ACT MAY <—
COVWPLETE THEI R TERMS AND CONTI NUE I N OFFI CE UNTI L THEI R
SUCCESSORS ARE APPO NTED AND QUALI FI ED
(c) Chairperson.--The Governor shall designate one nmenber of
the board to serve as chairperson
(d) Termns.--A nmenber of the board shall serve for a term of
six years or until a successor is appointed and qualified. ONE <—

OF THE ADDI TI ONAL MEMBERS APPO NTED UNDER THI S ACT SHALL SERVE
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AN | NI TI AL TERM OF FOUR YEARS. Vacancies shall be filled in the

same manner as the original appointnment. lritial—appeintrepntsteo <—

the—board-—shalt—be—as—ftolHows—
H—OGre—nerber—toer—a—termol—two—years—
£2y—One—rerber—tor—atermol—four—years—
£3—Ore—nerher—toer—a—termol—six—years—

(e) Qualifications.--A nmenber of the board nust:

(1) Be an attorney in good standing before the Bar of

the Suprenme Court of Pennsyl vani a.

(2) Have five years of practice before adm nistrative
agenci es or have equival ent experience.

(f) Staff and facilities.--The board shall appoint a
secretary to the board. The board shall provide facilities at
each seat under the provisions of section 6. The board may
enpl oy hearing exam ners and such additional personnel necessary
to exercise its functions. Hearing exam ners shall be attorneys
i n good standing before the Bar of the Suprenme Court of
Pennsyl vani a and shall have three years of practice before

adm ni strative agenci es or equival ent experience. AH—enployees <—

thi-s—aect—

(G SALARY. -- MEMBERS OF THE BOARD AND THE CHAI RPERSON SHALL <—
RECElI VE THE SAME SALARI ES, RESPECTI VELY, AS THE COMM SSI ONERS
AND THE CHAI RVAN OF THE PENNSYLVANI A PUBLI C UTILITY COW SSI ON
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1 Section 4. Jurisdiction.

2 (a) GCeneral rule.--The board has the power and duty to hold
3 hearings and issue adjudications under 2 Pa.C.S. Ch. 5 Subch. A
4 (relating to practice and procedure of Comobnweal th agenci es) on
5 orders, pernmts, licenses or decisions of the departnent. Fhe

6

7

8

9

10 (B) POWERS CONTI NUED. - - THE BOARD SHALL CONTI NUE TO EXERCI SE
11 THE POVNERS TO HOLD HEARI NGS AND | SSUE ADJUDI CATI ONS VWHI CH

12 (PONERS) WERE VESTED I N AGENCI ES LI STED I N SECTI ON 1901-A OF THE
13 ACT OF APRIL 9, 1929 (P.L.177, NO 175), KNOMW AS THE

14 ADM NI STRATI VE CCDE OF 1929.

15 by (C) Departnental action.--The departnment nay take an

16 action initially without regard to 2 Pa.C.S. Ch. 5 Subch. A, but
17 no action of the departnent adversely affecting a person shal

18 be final as to that person until the person has had the

19 opportunity to appeal the action to the board UNDER SUBSECTI ON
20 (Q. If a person has not perfected an appeal in accordance wth
21 the regulations of the board, the departnent's action shall be
22 final as to the person
23 ¢} (D) Supersedeas. --
24 (1) No appeal shall act as an automatic supersedeas. The
25 board may, however, grant a supersedeas upon cause shown. The
26 board, in granting or denying a supersedeas, shall be guided
27 by rel evant judicial precedent and the board's own precedent.
28 Among the factors to be considered are:
29 (1) Irreparable harmto the petitioner.
30 (i1i) The likelihood of the petitioner prevailing on
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the nerits.

(tit) The likelihood of injury to the public or

ot her parties, such as the permittee in third party

appeal s.

(2) A supersedeas shall not be issued in cases where
pollution or injury to the public health, safety or welfare
exists or is threatened during the period when the
super sedeas woul d be in effect.

(3) THE BOARD SHALL PROMULGATE REGULATI ONS FOR | SSUANCE
OR DENI AL OF A TEMPORARY SUPERSEDEAS.

) (E) Intervention.--Any interested party may intervene in
any matter pending before the board.

e} (F) Subpoenas.--The board may subpoena wi t nesses,
records and papers. The board may enforce its subpoenas in
Commonweal th Court. Commonweal th Court, after a hearing, may
make an adj udi cati on of contenpt or may issue anot her
appropri ate order.

- (G Procedure.--Hearings of the board shall be conducted
in accordance with the regul ati ons of the fermer—Enrvironrental
HearingBeard BOARD in effect at the effective date of this act
until new regul ati ons are pronul gated under section 5.

(H  VOLUNTARY MEDI ATI ON. - - SUBJECT TO BOARD APPROVAL, PARTI ES
TO ANY PROCEEDI NG MAY REQUEST PERM SSI ON TO UTI LI ZE VOLUNTARY
MEDI ATI ON SERVI CES TO RESOLVE THE DI SPUTE OR NARROW THE AREAS OF
D FFERENCE. | F THE BOARD APPROVES, THE HEARI NG SHALL BE
CONTI NUED UNTI L THE PARTI ES REPORT THE RESULTS OF THE MEDI ATI ON.
| F THE PARTI ES ACCEPT THE MEDI ATl ON REPORT AND THE RESULT | S
CONSI STENT W TH STATE AND FEDERAL ENVI RONVENTAL LAWS, THEN THE
BOARD MAY ENTER THE SETTLEMENT AS | TS DECISION. | F MEDI ATION | S
UNSUCCESSFUL, THEN THE HEARI NG SHALL BE RESCHEDULED AND
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CONDUCTED | N ACCORDANCE W TH THE PROVI SI ONS OF LAW
Section 5. Rules committee.

(a) Establishnent.--The Environnmental Hearing Board Rul es
Committee is established. The rules conmttee shall consist of
nine attorneys who are in good standing before the Bar of the
Suprene Court of Pennsyl vania and who have practiced before the
board for a mninmum of three years or who have conparabl e
experience. One nenber shall be appointed by the President pro
tenpore and one nenber shall be appointed by the Mnority Leader
of the Senate. One nenber shall be appointed by the Speaker and
one nmenber shall be appointed by the Mnority Leader of the
House of Representatives. One nmenber shall be appointed by the
Chai rman of the Citizens Advisory Council to the departnment. Two
menbers shall be appointed by the Governor, upon the advice of
t he Pennsyl vani a Bar Associ ation. Two nmenbers shall be appointed
by the secretary. The initial appointnments of the Governor and
the secretary shall serve terns of one year; the initial
appoi ntnments of the President pro tenpore and Mnority Leader of
the Senate, the Speaker and Mnority Leader of the House of
Representatives and the Chairperson of the G tizens Advisory
Council shall serve terns of two years comrenci ng three nonths
after the effective date of this act. Thereafter, nenbers of the
rules coommttee shall serve terns of two years and may be
reappoi nted for additional ternms. Such vacancies as may ari se
shall be filled in the same manner as the original appointnent.
The chairperson of the board shall be a nmenber of the conmttee
ex officio.

(b) Expenses.--The board shall reinburse nenbers of the
rules commttee for necessary and reasonabl e expenses incurred

in attending rules commttee neetings.
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(c) Function.--The rules committee shall recommend to the
board regul ati ons for hearings conducted by the board AND FOR <—
THE USE OF MEDI ATI ON UNDER SECTI ON 4(H). The regul ati ons shal
include tinme Iimts and procedure for the taking of appeals and

| ocati ons of hearings. Regul ations under this subsection shal

be promul gated by the EnvirenrentalQuality Beardupon—a <—

Revi-ew-Aet— BOARD UPON A MAJORI TY AFFI RVATI VE VOTE ON THE <—
RECOVMENDED REGULATI ONS.

(D) BYLAWS. --THE RULES COWM TTEE SHALL ADOPT BYLAWS TO
GOVERN THE CONDUCT OF I TS AFFAI RS.
Section 6. Seats of the board.

(a) Location.--The board shall have offices and hearing
roons in Harrisburg, PH LADELPH A and Pittsburgh. The <—
headquarters of the board shall be in Harrisburg. The board may
ma-ntatn—addi-ti-onal—effices—and-hearing—roons—and hear cases at <—
ot her locations in this Commonweal t h.

(b) Assignnents.--At |east one nenber of the board shall sit
in each seat of the board. The renaini ng rerber TWO MEMBERS of <—

the board shall be assigned to a seat by the chairperson. At <—
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Seetton—8—Franster—of—funds—
THE CHAlI RPERSON SHALL, W THI N 60 DAYS OF THE EFFECTI VE DATE OF <—
TH S ACT, ESTABLI SH El THER:
(1) A ROTATI ON SCHEDULE | NVOLVI NG THE MOVEMENT OF BQARD
MEMBERS AMONG THE THREE HEARI NG SI TES; OR
(2) A CASE ASSI GNVENT SCHEDULE WHI CH W LL ASSI GN CASES
TO BOARD MEMBERS FROM QOUTSI DE THEI R REG ONAL LOCATI ON.
SECTION 7. APPROPRI ATI ON.
The sum of $647, 000, or the unexpended portion thereof, of
t he amount of the appropriation nade to the Departnent of
Envi ronnent al Resources for general governnent operations and
designated for use of the Environnmental Hearing Board is hereby
transferred to the Environnental Hearing Board established by
this act for the current fiscal year.
Section 9 8. Repeals. <—
(a) Specific.--Sections 472, 709(m and 1921-A of the act of
April 9, 1929 (P.L.177, No.175), known as The Adm nistrative
Code of 1929, are repeal ed.
(b) General.--Al acts and parts of acts are repeal ed
insofar as they are inconsistent with this act.
SECTI ON 9. APPLI CABI LI TY. <—
TH S ACT SHALL NOT AFFECT THE TERMS OR ELIGABILITY OF THE
CURRENT MEMBERS OF THE BQARD.
Section 10. Effective date.
Fhis—aet—shal—take—-effect—as—toltows:- <
H—Seetton—9—shatt—take—effeet—in—three—pnrths—
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1 £2y—The—+remntnder—ot—thts—act—shalt—take—etfect
2 rediatelby—
3 THI S ACT SHALL TAKE EFFECT I N 60 DAYS.
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