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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 265 %5

Report of the Committee of Conference

To the Menbers of the House of Representatives and Senate:

We, the undersigned, Commttee of Conference on the part of
t he House of Representatives and Senate for the purpose of
consi dering House Bill No. 265, entitled:
"An act * * * PROVIDI NG FOR THE OFFI CE OF SMALL BUSI NESS
ADVCCATE I N THE OFFI CE OF ATTORNEY GENERAL; PROVI DI NG FOR THE
POWNERS AND DUTI ES OF THE OFFI CE OF SMALL BUSI NESS ADVOCATE AND

THE PENNSYLVANI A PUBLI C UTI LI TY COWM SSI ON I N RELATI ON THERETG,
AND MAKI NG A TEMPORARY APPROPRI ATI ON, *

respectfully submt the following bill as our report:

| TALO S. CAPPABI ANCA
WLLIAM R LLOYD, JR
DONALD W  DORR

(Committee on the part of the House of Representatives.)

CLARENCE D. BELL
ROY C. AFFLERBACH

(Committee on the part of the Senate.)
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AN ACT
Providing for the Ofice of Small Business Advocate in the

Depart ment of Commrerce; providing for the powers and duties

of the Ofice of Small Busi ness Advocate and the Pennsyl vani a

Public Utility Commission in relation thereto; and meking a

tenporary appropriation.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the Snal
Busi ness Advocate Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Conmi ssion.” The Pennsylvania Public Utility Conm ssion.

"Public utility.” A public utility as defined in 66 Pa.C. S.
§ 102 (relating to definitions).

"Smal | business consuner.” A person, sole proprietorshinp,
partnership, corporation, association or other business entity
whi ch enpl oys fewer than 250 enpl oyees and which receives public
utility service under a small comercial, small industrial or
smal | business rate classification.

Section 3. Ofice of Small Business Advocate.

(a) Ofice established.--There is hereby established within
t he Departnent of Commerce an O fice of Small Business Advocate
to represent the interest of small business consunmers before the
conmi ssi on.

(b) Small Business Advocate.--The Governor shall appoint a

Smal | Busi ness Advocate, which appointnent shall be subject to

the approval of a majority of the nmenbers elected to the Senate.
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The Smal | Busi ness Advocate shall serve as Small Business
Advocate until a successor is appointed and qualifi ed.

(c) Qualifications.--The Small Business Advocate shall be a
person who by reason of training, experience and attainnent is
qualified to represent the interest of small business consuners.
Conpensati on shall be set by the Executive Board.

(d) General restrictions.--No individual who serves as a
Smal | Busi ness Advocate shall, while serving in such position,
engage in any business, vocation or other enploynent, or have
other interests, inconsistent with his official
responsi bilities, nor shall he seek or accept enploynment nor
render beneficial services for conpensation with any "person" or
"corporation,” as defined in 66 Pa.C.S. §8 102 (relating to
definitions), subject to the authority of the comm ssion during
the tenure of the appointnment and for a period of two years
after the appointnent is served or term nated.

(e) Political office restrictions.--Any individual who is
appointed to the position of Small Business Advocate shall not
seek el ection nor accept appointnent to any public office during
the tenure as Smal |l Business Advocate and for a period of two
years after the appointnment is served or term nated.

(f) Secretary of Conmerce restrictions.--The Secretary of
Commerce shall have administrative responsibilities for the
of fice only and shall not be responsible, in any nmanner, for the
policies, procedures or other substantive matters devel oped by
the O fice of Small Business Advocate in carrying out its duties
under this act to represent the small busi ness consuner.

Section 4. Assistant advocates; enployees.
The Smal | Business Advocate, with the approval of the

Secretary of Commerce, shall appoint attorneys as assistant
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smal | busi ness advocates, and such additional clerical,
techni cal and professional staff as nay be appropriate, and nmay
contract for such additional services as shall be necessary for
t he performance of his function. The conpensation of assistant
smal | busi ness advocates and such clerical, technical and

prof essional staff shall be set by the Executive Board. No

assi stant small| business advocate or other staff enployee shall,
whil e serving in such position, engage in any business, vocation
or other enploynent, or have other interests, inconsistent with
his official responsibilities.

Section 5. Powers and duties of the Small Business Advocate.

(a) Representing interests of small business consuners.--1In
addition to any other authority conferred upon himby this act,
the Smal |l Business Advocate is authorized, and it shall be his
duty in carrying out his responsibilities under this act, to
represent the interest of small business consuners as a party,
or otherw se participate for the purpose of representing an
interest of small business consuners before the comm ssion in
any matter properly before the comm ssion, and before any court,
or agency, initiating proceedings if in his judgnment such may be
necessary, in connection with any matter involving regul ati on by
t he comm ssion or the correspondi ng regul atory agency of the
United States, whether on appeal or otherw se initiated.

(b) Mnitoring and participating in proceedings.--The Smal
Busi ness Advocate may nonitor all cases before correspondi ng
regul atory agencies of the United States, including the Federal
Communi cati ons Comm ssion and the Federal Energy Regul atory
Commi ssi on, which inpact upon the interests of Pennsylvani a
smal | busi ness consuners, and may formally participate in those

proceedi ngs which in his judgnent warrant such participation.
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1 (c) Exercise of discretion.--The Small Busi ness Advocate may
2 exercise discretion in determning the interests which will be

3 advocated in any particular proceeding and in determ ning

4 whether or not to participate in or initiate any particul ar

5 proceeding and, in so determ ning, shall consider the public

6 interest, the resources available and the substantiality of the
7 effect of the proceeding on the interest of small business

8 ~consuners. The Smal |l Busi ness Advocate may refrain from

9 intervening when, in the judgnent of the Small Business

10 Advocate, such is not necessary to represent adequately the

11 interest of small business consuners.

12 (d) Action upon petition.--1n addition to any ot her

13 authority conferred upon himby this act, the Small Business

14 Advocate is authorized to represent an interest of smal

15 business consuners which is presented to himfor his

16 consideration upon petition in witing by a substantial nunber
17 of small business consunmers. The Small Busi ness Advocate shal

18 notify the principal sponsors of any such petition of the action
19 taken or intended to be taken by himw th respect to the
20 interest of consuners presented in such petition. If the Snal
21 Business Advocate declines or is unable to represent such
22 interest, he shall notify such sponsors and shall state his
23 reasons.
24 (e) Nane in which action is brought.--Any action brought by
25 the Smal| Business Advocate before a court or any agency of this
26 Comonweal th shall be brought in the nane of the Small Business
27 Advocate. The Smal |l Business Advocate may name a small business
28 consumer or group of small business consuners in whose nane the
29 action may be brought or may join consuners in bringing such

30 action.
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(f) Issuance of witten statenent.--At such tine as the
Smal | Busi ness Advocate determ nes, in accordance with
applicable time [imtations, to initiate, intervene or otherw se
participate in any comm ssion, agency or court proceeding, he
shall issue publicly a witten statenent, a copy of which he
shall file in the proceeding in addition to any required entry
of his appearance, stating concisely the specific interest of
smal | busi ness consuners to be protected.

Section 6. Assessnent upon public utilities; disposition,
appropriation and di sbursenent of such
assessnents.

(a) Estinmate of expenditures.--Before Novenber 1 of each
year, the Small Business Advocate shall estimate the total
expenditures for the Ofice of Small Business Advocate and
submt the estimate to the Governor in accordance with section
610 of the act of April 9, 1929 (P.L.177, No.1l75), known as The
Admi ni strative Code of 1929. At the sane tinme the Small Business
Advocate submts his estimate to the Governor, the Snal
Busi ness Advocate shall also submt the estimate to the Genera
Assenbly. Such estinmate shall not exceed 0.0125% of the total
gross intrastate operating revenues of all public utilities
subject to the jurisdiction of the comm ssion for the preceding
cal endar year. The Smal| Busi ness Advocate, or his designated
representatives, shall be afforded an opportunity to appear
before the Governor and the Senate and House Appropriations
Committees regarding his estimate. If the General Assenbly fails
to approve the Small Business Advocate's budget for the purposes
of this section by March 20, the comm ssion shall assess public
utilities on the basis of the |ast approved allocation. At such

time as the General Assenbly approves the proposed budget, the
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Smal | Busi ness Advocate and the conm ssion shall make an
adjustnment in the assessnment to reflect the approved budget. The
O fice of Small Business Advocate shall subtract fromthe budget
finally approved by the General Assenbly any bal ance of the
appropriation to be carried over into such fiscal year fromthe
precedi ng one. The remai nder so determ ned shall constitute the
total assessnent, and shall be allocated to and paid by public
utilities in the manner hereafter prescribed.

(b) Allocation of assessnent.--For each fiscal year the
al l ocation shall be nade as foll ows:

(1) The Ofice of Small Business Advocate shal

determ ne for the precedi ng cal endar year the anount of its

expenditures directly attributable, or in its judgnment

properly allocable, to its activities in connection wth each

group of utilities furnishing the sane kind of service and

debit the amobunt so determined to such group

(2) The Ofice of Small Business Advocate shall then

all ocate the total assessnent prescribed in subsection (a) to

each group in the proportion which the sum of the debits made

to it bears to the sumof the debits made to all groups. The

Ofice of Small Business Advocate shall transmt to the

conmi ssion the result of the aforesaid allocation.

(c) Collection of assessnent.--The conmm ssion shal
thereafter conplete the assessnent procedure and collect the
assessnments as follows: Each public utility within a group shal
t hen be assessed for and shall pay to the comm ssion such
proportion of the anmount allocated to its group as the gross
intrastate operating revenues of the public utility for the
precedi ng cal endar year bear to the total gross intrastate

operating revenues of its group for that year. The conmm ssion
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shall give notice by registered nail to each public utility of
the amount lawfully charged against it under the provisions of
this section, which anount shall be paid by the public utility
wi thin 30 days of receipt of such notice, unless the comm ssion
specifies on the notices sent to all public utilities an

install ment plan of paynment, in which case each public utility
shall pay each installnment on or before the date specified
therefor by the comm ssion. Wthin 15 days after recei pt of such
notice, the public utility against which such assessnent has
been made may file with the comm ssion objections setting out in
detail the grounds upon which the objector regards such
assessnent to be excessive, erroneous, unlawful or invalid. The
commi ssion, after notice to the objector, shall hold hearing
upon such objections. After such hearing, the comm ssion shal
record upon its mnutes its findings on the objections and shal
transmt to the objector, by registered mail, notice of the
anount, if any, charged against it in accordance with such
findings, which anount, or any installnment thereof, then due
shall be paid by the objector within ten days after receipt of
the notice of the findings of the comm ssion with respect to
such objections. If any paynment prescribed by this subsection is
not made as aforesaid, the conm ssion nmay suspend or revoke
certificates of public convenience, certify autonobile
registrations to the Secretary of Transportation for suspension
or revocation or, through the Ofice of Attorney General, may
institute an appropriate action at law for the amount lawfully
assessed, together with any additional cost incurred by the

comm ssion or the Ofice of Attorney CGeneral by virtue of such
failure to pay.

(d) No delay.--No suit or proceeding shall be maintained in

19870H0265B3925 - 7 -
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any court for the purpose of restraining or in any way del ayi ng
the collection or paynent of any assessnent made under
subsections (a), (b) and (c), but every public utility agai nst
whi ch an assessnent is nmade shall pay the sane as provided in
subsection (c). Any public utility maki ng any such paynent may,
at any time within two years fromthe date of paynent, sue the
Commonweal th in an action at law to recover the anopunt paid, or
any part thereof, upon the ground that the assessnent was
excessive, erroneous, unlawful or invalid, in whole or in part,
provi ded t hat objections, as hereinbefore provided, were filed
with the comm ssion and paynent of the assessnment was nmade under
protest either as to all or part thereof. In any action for
recovery of any paynents nmade under this section, the clai mant
shall be entitled to raise every relevant issue of |aw, but the
findings of fact nmade by the comm ssion, pursuant to this
section, shall be prinma facie evidence of the facts therein
stated. Any records, books, data, docunments and nenoranda
relating to the expenses of the Ofice of Small Business
Advocat e shall be adm ssible in evidence in any court and shal
be prima facie evidence of the truth of their contents. If it is
finally determned in any such action that all or any part of

t he assessnent for which paynent was nmade under protest was
excessi ve, erroneous, unlawful or invalid, the Ofice of Snal
Busi ness Advocate shall nmake a refund to the claimant out of the
appropriation specified herein as directed by the court.

(e) Procedure exclusive.--The procedure in this section
providing for the determ nation of the | awful ness of assessnents
and the recovery back of paynments nade pursuant to such
assessnents shall be exclusive of all other renedies and

pr ocedur es.
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(f) Records.--1t is the intent and purpose of this section
that each public utility shall advance to the Ofice of Smal
Busi ness Advocate its reasonable share of the cost of
adm nistering this act. The Ofice of Small Business Advocate
shall keep records of the costs incurred in connection with the
adm ni stration and enforcenent of this act or any other act. The
Ofice of Small Business Advocate and the conm ssion shall also
keep a record of the manner in which it shall have conputed the
anount assessed agai nst every public utility. Such records shal
be open to inspection by all interested parties. The
determ nati on of such costs and assessnents by the Ofice of
Smal | Busi ness Advocate and the conm ssion, and the records and
data upon which the sanme are nade, shall be considered prina
facie correct. In any proceeding instituted to challenge the
reasonabl eness or correctness of any assessnment under this
section, the party challenging the sane shall have the burden of
pr oof .

(g) Paynment into General Fund.--All assessnents received,
col l ected or recovered under this act shall be paid by the
comm ssion into the General Fund of the State Treasury through
t he Departnent of Revenue.

(h) Use of assessnents.--All such assessnents, allocated to
and paid by public utilities, shall be held in trust solely for
t he purpose of defraying the cost of the adm nistration and
performance of the duties of the Ofice of Small Business
Advocate relating to proceedi ngs before the conm ssion, the
correspondi ng regul atory agencies of the United States, rel ated
judicial proceedings and other such matters within the
jurisdiction of the Ofice of Small Busi ness Advocate, and shal

be earmarked for the use of, and annually appropriated to, the
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O fice of Small Business Advocate for disbursenent solely for
t hat purpose.

(1) Requisitions.--Al requisitions upon such appropriation
shall be signed by the Small Business Advocate or such deputies
as he may designate in witing to the State Treasurer and shal
be presented to the State Treasurer and dealt with by himand
the Treasury Departnent in the manner prescribed by the act of
April 9, 1929 (P.L.343, No.176), known as The Fi scal Code.
Section 7. Duties of the comm ssion.

In dealing with any proposed action which may substantially
affect the interest of small business consuners, including, but
not limted to, a proposed change of rates and the adoption of
rul es, regul ations, guidelines, orders, standards or final
policy decisions, the conm ssion shall:

(1) Notify the Small Business Advocate when notice of

t he proposed action is given to the public or at a tinme fixed

by agreenent between the Small| Busi ness Advocate and the

conmi ssion in a manner to assure the Small Business Advocate
reasonabl e notice and adequate tine to determ ne whether to
intervene in such matter

(2) Consistent with its other statutory

responsi bilities, take such action with due consideration to

the interest of small business consuners.
Section 8. Savings provision; construction.

(a) No bar to other action.--Nothing contained in this act
shall in any way limt the right of any snmall busi ness consumner
to bring a proceeding before either the conm ssion or a court.

(b) No inpairnment to comm ssion.--Nothing contained in this
act shall be construed to inpair the statutory authority or

responsibility of the comm ssion to regulate public utilities in
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the public interest.

(c) No inpairnment to Ofice of Consumer Advocate. --Not hing
contained in this act shall be construed to limt or inpair the
statutory authority or responsibility of the Ofice of Consumer
Advocate or the Consumer Advocate to represent the interests of
consuners before the conm ssion or in any other authorized
manner .

Section 9. Reports.

The Smal | Busi ness Advocate shall annually transmt to the
Governor and to the General Assenbly, and shall make avail abl e
to the public, an annual report on the conduct of the Ofice of
Smal | Busi ness Advocate. The Small Busi ness Advocate shall make
recommendations as may fromtinme to tine be necessary or
desirable to protect the interest of small business consuners.
Section 10. Sunset.

The O fice of Small Business Advocate shall continue together
with its statutory functions and duties until Decenber 31, 1993,
when it shall terminate and go out of existence unless
reestabli shed or continued by the General Assenbly. Eval uation
and review, termnation, reestablishnment and continuation of the
agency shall be conducted pursuant to the provisions of the act
of Decenber 22, 1981 (P.L.508, No.142), known as the Sunset Act.
Section 11. Appropriation.

For the period fromthe effective date of this act to June
30, 1989, the sum of $250,000, or as nuch thereof as may be
necessary, is hereby appropriated fromthe General Fund to the
O fice of Small Business Advocate to carry out the provisions of
this act. Al such noneys appropriated fromthe General Fund
shall be repaid to the General Fund in the next fiscal year from

the funds assessed for the operation of the Ofice of Smal
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1 Business Advocate under this act.
2 Section 12. Ef fecti ve date.

3 This act shall take effect inmediately.
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