PRINTER S N0 3008

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 22006 >

| NTRODUCED BY FREEMAN, CGECRGE, MANDERI NO, LEVDANSKY, M CHLOVI C,
SCHULER, MORRI' S, RYBAK, FEE, LUCYK, JOSEPHS, KOSI NSKI
SERAFI NI, ARGALL, TIGUE, MHALE, KUKOVICH, D. W SNYDER AND
J. TAYLOR, FEBRUARY 19, 1986

REFERRED TO COWM TTEE ON CONSERVATI ON, FEBRUARY 19, 1986

AN ACT

1 Anending the act of July 7, 1980 (P.L.380, No.97), entitled "An
2 act providing for the planning and regul ation of solid waste
3 storage, collection, transportation, processing, treatnent,
4 and disposal; requiring nmunicipalities to submt plans for
5 muni ci pal waste managenent systens in their jurisdictions;
6 authorizing grants to municipalities; providing regulation of
7 t he managenent of nmunicipal, residual and hazardous wast e;
8 requiring permts for operating hazardous waste and solid
9 wast e storage, processing, treatnment, and di sposal
10 facilities; and licenses for transportati on of hazardous
11 wast e; i nposing duties on persons and rmnunicipalities;
12 granting powers to nmunicipalities; authorizing the
13 Environmental Quality Board and the Departnent of
14 Envi ronnment al Resources to adopt rules, regul ations,
15 st andards and procedures; granting powers to and inposing
16 duties upon county health departnents; providing renedies;
17 prescribing penalties; and establishing a fund,” providing
18 for the cleanup of hazardous waste sites and for conpensation
19 t herefor; establishing the Hazardous Waste Abandoned Site
20 Cl eanup and Conpensati on Fund; providing for a surcharge on

21 hazar dous waste and for clains and awards; and providing
22 penal ti es.
23 The General Assenbly of the Conmonweal th of Pennsyl vani a

24 hereby enacts as follows:
25 Section 1. The act of July 7, 1980 (P.L.380, No.97), known
26 as the Solid Waste Managenent Act, is anmended by addi ng an

27 article to read:
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ARTICLE VII1-A

HAZARDOUS WASTE CLEANUP_AND

COVPENSATI ON

Secti on 701-A. Hazar dous Waste Abandoned Site C eanup and

Conpensati on Fund.

(a) There is hereby established within the Treasury of the

Commpnweal th a separate account to be known as the Hazar dous

Wast e Abandoned Site O eanup and Conpensati on Fund, hereafter

known as the fund. This fund is establi shed as a nonl apsi ng

revolving fund to be adnmi ni stered by the departnent to provide

for the assessnent, inspection and cl eanup of abandoned

hazardous waste sites and for the conpensati on for damages to

persons or property fromthe i nproper handling, treating,

storing and transportation of hazardous waste and the i nproper

operation or closure of hazardous waste di sposal facilities.

(b)Y Surcharge fees charged to generators of hazardous waste

and owners or operators of hazardous waste di sposal facilities

in this Commonweal th shall be deposited in the fund for the

pur poses specified in this section and in a nmanner to be

prescri bed by the departnent. Al interest recei ved on nbneys in

the fund shall be credited to the fund.

Secti on 702-A. Hazar dous wast e surchar ge.

(a) FEffective January 1, 1986, there is hereby | evied on al

hazardous waste generated in this Commonweal th a surcharqge fee

in the anount of $10 per ton to be paid to the fund. In the

event that any hazardous waste is neasured by other than

t onnage, the surcharge shall be | evied on the equival ent thereof

as shall be deternmi ned by the departnent. Each gener ator of

hazardous waste shall, on or before the twentieth day of the

nonth following the close of each tax period, render an
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accounti ng and record of the total waste generated in that

peri od on such fornms as the departnment nmay require and nake ful

paynent of the surcharge in a manner to be prescri bed by the

depart nent.

(b) Effective January 1, 1986, there is hereby | evied on al

owners or operators of hazardous waste di sposal facilities in

this Conmonwealth a surcharge fee in the anount of $5 per ton of

wast e accepted, to be paid to the fund. In the event that any

hazardous waste i s nmeasured upon acceptance at the di sposal

facility by other than tonnage, the surcharge shall be | evied on

t he equi val ent thereof as shall be determ ned by the departnent.

Each owner or operator of a hazardous waste di sposal facility

shall, on or before the twentieth day of the nonth foll owi ng the

cl ose of each tax period, render an accounting and record of the

total waste accepted at its facility in that peri od on such

forms as the departnent may require and make full paynent of the

surcharge in a nanner to be prescri bed by the departnent.

Secti on 703-A. Escr ow accounts.

(a) Al surcharge fees coll ected and deposited in the fund

shall be placed in two escrow accounts for the foll ow ng

(1) Seventy-five percent of the noneys coll ected from

the surcharge fee shall be placed in an Abandoned Site Escrow

Account within the fund to be used solely for the foll ow ng:

(i) To identify, assess and i nspect all abandoned

sites in this Commpnweal th where it i s suspected

hazardous waste exi sts which may pose a potential threat

to human health or the environnent. This shall be

perforned by the departnent and be conpleted within two

vears of the effective date of this article. To perform
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1 this duty, the departnent shall establish an abandoned

2 site investigative unit within the departnent, and the

3 required inspection shall be conducted by this unit

4 within two years of the effective date of this article.

5 (ii) As Commonwealth nmatching funds for Federa

6 funds received under the Conprehensive Environnental

7 Response, Conpensation and Liability Act of 1980 (Public
8 Law 96-510, 94 Stat. 2767, 42 U.S.C. § 9601 et seq.).

9 (iii) To cover the cost to the Commonweal th for

10 operation and nmi ntenance and post-closure care of sites
11 where renedi al action has been conpleted under the

12 Conpr ehensi ve Environnental Response Conpensati on and

13 Liability Act of 1980.

14 (iv) To finance all necessary renedial action at

15 abandoned hazardous waste sites in this Commonweal th

16 which pose a threat to hunman health or the environnent.
17 (v) For administrative costs incurred by the

18 departnent directly related to the adm nistration of the
19 fund.
20 (2) Twenty-five percent of the noneys collected fromthe
21 surcharge fees and deposited in the fund shall be placed in a
22 Conpensation Escrow Account within the fund to be used solely
23 for:
24 (i) Conpensation to parties for certain damages, no
25 matter by whom sustained, proxinmately resulting fromthe
26 handl i ng, transportation, treatnent, storage and di sposal
27 of hazardous waste and the inproper operation or closure
28 of hazardous waste disposal facilities.
29 (ii) Administrative costs incurred by the departnent
30 directly related to the adm nistration of the fund,
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i ncluding | egal costs associated with the Ofice of

Protector General in exercising any subrogation rights

under section 709-A.

(b)Y The determ nation by the departnent of priority sites

for renedial action, using noney fromthe Abandoned Site Escrow

Account, shall be based on selection criteria to be devel oped in

the formof requl ati ons which shall consider, but not be limted

to, the foll ow ng:

(1) Possible risk to the popul ati on.

(2) Hazard potential of substances at the site.

(3) Potential for contam nating drinki ng water supplies

and ot her pat hways that affect hunman heal t h.

(4) Potential for destruction of sensitive or inportant

ecosyst ens.

Secti on 704- A Paynents from the fund.

(a) Upon submttal of clains as provided for in section 705-

A, the fund shall make paynents for certain costs and expenses,

no matter by whom sustai ned, proximately resulting fromthe

handling, treatnent, transportation, storage and di sposal of

hazar dous waste and the i nproper operati on and cl osure of

hazardous waste di sposal facilities. These costs and expenses

shall be limted to the foll ow ng:

(1) The actual total cost of restoring, repairing or

repl aci ng any real or personal property dannged or destroyed

to a condition equivalent to what exi sted prior to the damage

or destruction, but only to its predananged state, provided

t hat paynent for any single claimshall not exceed $30, 000.

(2) The actual total cost of restorati on and

repl acenent, where possi ble, of any natural resources danmaged

or destroyed, including any public or private potable water
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supply, but only to its predanaged state, provided that

paynent for any single claimshall not exceed $30, 000.

(3) The actual total cost of immedi ate nedi cal expenses

reasonably necessary for treatnent of personal injuries

proximately related to hazardous waste handli ng, treatnent,

transportati on, storage and di sposal, provided that paynent

for any single claimshall not exceed $15,000. The fund shal

be consi dered as secondary coverage to any other nedi cal or

health i nsurance whi ch covers the clainmant, and the fund

shall not pay for i nmedi ate nmedi cal expenses paid by any

other formof insurance. The fund shall not cover, for the

pur poses of this section, any person whose exposure is

related to his enpl oynent and who is eliqgible for

conpensati on under the act of June 2, 1915 (P.L. 736, No.338),

known as "The Pennsyl vani a Worknen' s Conpensati on Act." For

t he purposes of this paragraph, "innedi ate nmedi cal expenses"

shall nean nedical, dental or other health care expenses

directly related to an acute epi sode of ill ness.

(4) An all owance for wages and salary |lost as a result

of personal injuries proximately related to hazardous waste

handling, treatnent, transportation, storage and di sposal.

The fund shall not cover, for the purposes of this section,

any person whose exposure is related to his enpl oynent and

who is eliqgible for conpensati on under "The Pennsyl vani a

Wor knmen' s Conpensation Act." The anpunt of said all owance

shall be calculated in the sane way and to provi de the sane

anount per week as conpensation for | ost wages under "The

Pennsyl vani a Wor knen' s Conpensati on Act," except that said

al | owance under this section shall not be paid for a period

of tine in excess of 26 weeks for any single claim
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(5) The actual total costs of the design, construction,

install ati on, operati on and nmi nt enance of any devi ce or

acti on deened necessary by the departnent to cl ean up,

renedy, nmitigate, nonitor or analyze any threat to the public

health, safety or welfare of the citizens of this State,

i ncluding the install ati on and nmi nt enance of nonitoring

wells and the sanpling and anal ysis of any public or private

pot abl e water supply.

(b)Y The fund shall not pay and shall not be |liable for

danmages for pain and suffering, nental angui sh, enotiona

di stress, or any other type of damages not involving the direct

costs and expenses enunerated in subsection (a).

Section 705-A. d ai ns.

(a) Cains for damages nade under section 704-A(1), (2) or

(5) shall be filed with the departnment not |ater than one year

after the date of discovery of danmage, or not |later than siXx

vears after the date of the incident which caused t he danmage.

Clains for damages nade under section 704-A(3) or (4) shall be

filed with the departnent within one year of the date that

cl ai nant possessed, or reasonably shoul d have possessed:

know edge of the injury, know edge of the operative cause of the

injury, and know edge of the causative rel ati onshi p between the

injury and the operative conduct. Al clains for damages shal

be filed in a manner to be prescri bed by reqgul ati on. The

departnent shall prescri be appropriate forns and procedures for

such claims, which shall include a provision requiring the

claimant to make a sworn verification of the claimto the best

of his know edge. The departnent shall not fail to process a

cl ai m because the clainmant is unable, to the best of his

know edge, to denonstrate fault or identify a responsible party.
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For the purposes of this section, the date of the incident shal

be deened to be the date of the first official notice given by

the departnment to the operator of the waste site.

(b)Y Any person who knowi ngly gives or causes to be gi ven any

false information as a part of any such claim in addition to

any other penalties herein or el sewhere prescribed, conmmts a

m sdeneanor of the third degree.

(c) Upon receipt of any claim the departnent shall as soon

as practicable informall affected parties of the claim

(d) (1) The departnent shall attenpt to pronpte and arrange

a settl enent between the cl ai mtant and the person responsi bl e

for the damage. |If the source of the damage can be detern ned

and liability is conceded, the clainmant and the all eged

responsi ble party may agree to a settl enent, which shall be

final and binding upon the parties and which will wai ve al

recourse agai nst the fund.

(2) |If the responsible party i s unknown or cannot be

deternined, the clainant and the departnent shall attenpt to

arrange a settlenent of any cl ai magai nst the fund, foll ow ng

procedures to be prescri bed by requl ati on. The departnment is

authori zed to enter and certify paynent of such settl enent,

subj ect to such proof and procedures contained in reqgul ati ons

to be pronmul gated by the Environnental Quality Board.

Secti on 706-A. Fund bal ance and awar ds.

(a) In the event that the total of clains awarded exceeds

the current bal ance of the fund, the i medi ate award shall be

paid on a prorated basis, and all clainmants paid on a prorated

basis shall be paid, as determ ned by the departnent, on a pro

rata share of all noneys received by the fund until the total

anount of the proven danmages is paid to the clai mants. The
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Envi ronnental Quality Board shall al so establish, by requl ati on

priorities for the paynent of clainms based on extrene hardship

or extrene existing or inmmnent hazard.

(b) In each fiscal year followi ng any year in which the

bal ance in the fund equal s or exceeds $50, 000, 000, no surcharge

shall be | evied unless either of the foll owi ng occurs:

(1) The current balance in the fund is | ess than

$25, 000, 000.

(2) Pending clains agai nst the fund and the cost of

pl anned renedi al acti ons exceed 50% of the exi sting bal ance.

Secti on 707-A. Limt on awards.

The damages whi ch nay be recovered by the fund without regard

to fault, subject to the defenses enunerated in section 708-A

agai nst a generator or owner or operator of a facility, shall

not exceed $10, 000, 000 for each facility, except that such

maxi numlimtation shall not apply, and the generator or owner

or operator shall be liable, jointly and severally, for the ful

anount of such danmages, if it can be shown that such di scharge

was the result of either of the foll ow ng:

(1) Goss negligence or willful m sconduct within the

know edge and privity of the owner, operator or person in

(2) A grossly negligent or willful violation of

applicabl e safety, construction or operati ng standards or

requl ati ons.

Damages whi ch may be recovered from or by, any other person

shall be limted to those authori zed by common or statutory | aw

Secti on 708-A. Def enses.

An act of God or occurrence caused solely by war or sabot age,

or a conbination thereof, shall be the only defenses whi ch nay
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be rai sed by any owner or operator of a facility or generator

responsi bl e for any danage ari si ng under the provisions of this

article, but said defense shall not be available if it can be

shown that the dannge woul d not have occurred but for the

negl i gence of the owner or operator.

Section 709-A. Subrogati on.

Paynent of any damages by the fund shall gi ve the depart nent

all rights of the claimant to recovery agai nst the responsible

party of those particular costs or danmages actually paid by the

fund. The departnent, through the Ofice of the Protector

Ceneral, shall then seek satisfaction fromthe responsi ble party

in a court of lawif the responsi ble party does not voluntarily

rei nburse the fund, provided that the departnent shall first

gi ve reasonable witten advance notice to the claimant of its

intention to file suit agai nst the responsi ble party and provi de

the claimant a reasonable period of tine to join in the

commencenent of said suit or to institute a separate suit

agai nst the responsible party. In any such suit, the departnent

need prove only that an unl awful act occurred which was the

responsi bility of the generator, owner, operator or responsible

party. The departnment nay conprom se and settle the anount

sought for cost and danmages fromthe responsi ble party and any

person accused under this article, but only to the extent of its

actual subrogation interest. Nothing in this section shall limt

or preclude a clainmant, after recei pt of paynent of costs or

damages fromthe fund, from seeki ng any other civil or

i njunctive renedi es provi ded by existing | aw agai nst the

responsi bl e party, except that the subrogation rights of the

fund shall be protected by the claimant from any npney danages

recei ved.
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Secti on 710-A. Penal ty.

Any owner or operator of a hazardous waste di sposal facility

or generator who fails to file required forns or fails to pay

the surcharge, as required by this article, or who nakes or

causes to be made, or who gives or causes to be given, any

return, certificate, affidavit, representation, infornmation

testi nony or statenent required or authorized by this act, or

rules or reqgul ati ons adopted hereunder, which is willfully

false, or who fails to keep any records required by this

article, or rules and reqgul ati ons adopted hereunder, in addition

to any other penalties herein or el sewhere prescribed, conmts a

m sdeneanor of the second degree.

Section 711-A. Renedi es cunul ati ve.

(a) Nothing in this article shall in any way relieve any

person, corporation, partnership, business or other entity from

liability with regard to the health and safety of any other

person exposed to or affected by hazardous waste, nor shall it

reli eve any person, corporation, partnership, business or other

entity fromany other duty or responsibility under any other

provi si on of | aw.

(b) Nothing in this article shall be deened to preclude the

pursuit of any other civil or injunctive renedy by any person,

including, but not limted to, civil clains and suits for npbney

danmages. The renedi es provi ded and danages recoverable in this

article are in addition to those provided by existing | aw, but

no person who recei ves conpensati on for dannges or cl eanup costs

pursuant to any ot her Commpnweal th or Federal | aw shall be

pernmitted to recei ve conpensation for the sane damages or

cl eanup costs under this article.

Section 712-A. Annual report.
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The secretary shall make an annual report to the Governor and

the General Assenbly which shall describe the costs and danages

paid by and recovered for the fund, and the econon ¢ and

admini stration of this article.

1
2
3
4 environnental inpact on this Conmonwealth as a result of the
5
6

Section 2. This act shall take effect in 60 days.
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