PRINTER S NO. 14772

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1254 5

I NTRODUCED BY GLADECK AND FREI ND, JUNE 22, 1983

REFERRED TO COWM TTEE ON EDUCATI ON, JUNE 22, 1983

AN ACT

1 Anending the act of July 23, 1970 (P.L.563, No.195), entitled
2 "An act establishing rights in public enployes to organize
3 and bargain collectively through sel ected representatives;

4 defining public enployes to include enployes of nonprofit

5 organi zations and institutions; providing conmpul sory

6 medi ati on and fact-finding, for collective bargaining

7 i npasses; providing arbitration for certain public enployes
8 for collective bargai ning inpasses; defining the scope of

9 col | ective bargaining; establishing unfair enpl oye and

10 enpl oyer practices; prohibiting strikes for certain public
11 enpl oyes; permtting strikes under limted conditions;

12 provi ding penalties for violations; and establishing

13 procedures for inplenentation,” further providing for the
14 resol ution of disputes; and conform ng the provisions to
15 exi sting | aw.

16 The General Assenbly of the Conmonweal th of Pennsyl vani a

17 hereby enacts as foll ows:

18 Section 1. Sections 702, 801 and 802 of the act of July 23,
19 1970 (P.L.563, No.195), known as the Public Enploye Rel ations
20 Act, are anended to read:

21 Section 702. Public enployers shall not be required to

22 bargain over matters of inherent managerial policy, which shal
23 include but shall not be Ilimted to such areas of discretion or

24 policy as the functions and prograns of the public enployer,
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standards of services, its overall budget, utilization of
t echnol ogy, the organizational structure and sel ection and

direction of personnel. In the case of school districts, matters

of inherent managerial policy shall also include, but not be

limted to, class size, school cal endar, reductions in force and

t eacher eval uations. Public enpl oyers, however, shall be
required to neet and discuss on policy matters affecting wages,
hours and ternms and conditions of enploynent as well as the

i npact thereon upon request by public enploye representatives.

Section 801. |If after a reasonable period of negotiation, a
di spute or inpasse exists between the representatives of the
public enployer and the public enployes, the parties nmay
voluntarily submt to nediation but if no agreenent is reached
between the parties within twenty-one days after negotiations
have conmmenced, but in no event later than [one hundred fifty]
has not been utilized by the parties, both parties shal
i medi ately, in witing, call in the service of the Pennsyl vania
Bureau of Medi ati on.

Section 802. Once nedi ation has commenced, it shall continue
for so long as the parties have not reached an agreenent. If,
however, an agreenent has not been reached within [twenty]
thirty days after nediation has conmenced or in no event |ater

than [one hundred thirty] sixty days prior to the "budget

subm ssion date,” the Bureau of Mediation shall notify the board
of this fact. Upon receiving such notice the board [may in its
di scretion] shall appoint a fact-finding panel which panel may
consi st of either one or three nmenbers. If a panel is so
designated or selected it shall hold hearings and take oral or

witten testinony and shall have subpoena power. If during this
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time the parties have not reached an agreenent, the panel shal
make findings of fact and recommendati ons:

(1) The findings of fact and recomrendati ons shall be sent
by registered mail to the board and to both parties not nore

than [forty days after the Bureau of Mediation has notified the

board as provided in the precedi ng paragraph] thirty days prior

to the "budget subni ssion date."

(2) Not nore than ten days after the findings and
recommendati ons shall have been sent, the parties shall notify
t he board and each other whether or not they accept the
recommendati ons of the fact-finding panel and if they do not,

t he panel shall publicize its findings of fact and
reconmmendat i ons.

(3) Not less than five days nor nore than ten days after the
publication of the findings of fact and reconmendati ons, the
parties shall again informthe board and each ot her whether or
not they will accept the reconmmendati ons of the fact-finding
panel .

(4) In the case of school districts, if no agreenent is

reached by the expiration of the fiscal year, the school

district shall forfeit that portion of its basic subsidy

utilized to provide fringe benefits until an agreement is

reached and shall be prohibited from providi ng any benefit,

other than salary, to the public enpl oyes of the school district

until an agreenent is reached. Nothing in this cl ause shal

prohi bit public enployes fromdirectly paying for these

benefits.
(5) The Conmonweal th shall pay one-half the cost of the
fact-finding panel; the remaining one-half of the cost shall be

di vided equal ly between the parties. The board shall establish
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rul es and regul ati ons under which panels shall operate,
including, but not limted to, conpensation for panel nenbers.
Section 2. The act is anmended by adding a section to read:

Section 807. The cost of the arbitrators sel ected by each

party under section 806 of this article shall be paid by the

respective party selecting the arbitrator. The cost of the

impartial arbitrator selected by the arbitrators already

sel ected or selected in accordance with the procedure set forth

in clause (2) of section 806 of this article shall be paid by

the board. The board shall establish rules and requl ations to

i mpl enent this section.

Section 3. Sections 1001, 1003, 1005, 1006, 1007, 1008, 1009
and 1306 of the act are anended to read:

Section 1001. Strikes by guards at prisons or nental
hospitals, or enployes directly involved with and necessary to
the functioning of the courts of this Commonwealth are
prohibited at any tine. [If a strike occurs the public enployer
shall forthwith initiate in the court of common pleas of the
jurisdiction where the strike occurs, an action for appropriate
equitable relief including but not limted to injunctions. If
the strike involves Cormonweal th enpl oyes, the chief |egal
of ficer of the public enployer or the Attorney General where
required by law shall institute an action for equitable relief,
either in the court of common pleas of the jurisdiction where
the stri ke has occurred or the Comonweal th Court.] Strikes by

publi c enpl oyes of school districts shall only be permtted if a

m ni num of two-thirds of the public enployes in the bargai ni ng

unit authorize a strike in response to a nail ball ot supervised

by the board. If a strike is authorized and i s comenced,

subsequent votes on continuing the strike or accepting a
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proposal shall be conducted by the enpl oye organi zati on i n the

presence of a representative of the Bureau of Mediation. If a

stri ke occurs, the public enployer, by a designated | eqgal

officer where required by law, shall forthwith initiate in a

court of conpetent jurisdiction an action for appropriate

equitable relief including, but not linmted to, injunctions.

Section 1003. If a strike by public enployes occurs after
the coll ective bargai ning processes set forth in sections 801
and 802 of Article VII1 of this act have been conpletely
utilized and exhausted, it shall not be prohibited unless or
until such a strike creates a clear and present danger or threat
to the health, safety or welfare of the public. [In such cases
the public enployer shall initiate, in the court of conmon pl eas
of the jurisdiction where such strike occurs, an action for
equitable relief including but not limted to appropriate
injunctions and shall be entitled to such relief if the court
finds that the strike creates a clear and present danger or
threat to the health, safety or welfare of the public. If the
stri ke involves Coormonweal th enpl oyes, the chief |egal officer
of the public enployer or the Attorney Ceneral where required by
| aw shall institute an action for equitable relief in the court
of common pleas of the jurisdiction where the strike has

occurred or the Commonwealth Court.] In the case of school

districts, a clear and present danger or threat to the heal th,

safety or welfare of the public nay exist in advance of the tine

in which there remains only the m ni mum nunber of days avail abl e

to receive full State subsidy. In such cases, the public

enpl oyer, by a designated | egal officer when required by | aw,

shall initiate in a court of conpetent jurisdiction an action

for equitable relief including, but not limted to, appropriate
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i njunctions and shall be entitled to such relief if the court

finds that the strike creates a clear and present danger or

threat to the health, safety or welfare of the public. Prior to

the filing of any conplaint in equity under the provisions of
this section the noving party shall serve upon the defendant a
copy of said conplaint as provided for in the Pennsylvania Rul es
of Civil Procedure applicable to such actions. Hearings shall be
required before relief is granted under this section and notices
of the same shall be served in the manner required for the
original process with a duty inposed upon the court to hold such

hearings forthwith. If a court of conpetent jurisdiction issues

a lawful order conpelling public enpl oyes of any school district

to termnate the strike and return to work, the school district

and the enpl oye organi zati on shall be prohibited fromresuni ng

coll ective bargai ning until substantially all the public

enpl oyes have returned to worKk.

Section 1005. If a public enploye refuses to conply with a
| awf ul order of a court of conpetent jurisdiction issued for a
violation of any of the provisions of this article the public
enpl oyer shall initiate an action for contenpt and if the public
enpl oye is adjudged guilty of such contenpt, he shall be subject
to suspension, denotion or discharge at the discretion of the
publ i c enpl oyer, provided the public enployer has not exercised
that discretion in violation of clauses (1), (2), (3) and (4) of

subsection (a) of section 1201[,] of Article X1, and, in the

case of a public enploye of a school district, the enpl oye shal

forfeit 2/185 of his or her annual salary for each school day

the public enpl oye has not reported to work conmmencing with the

day followi ng the i ssuance of the injunction. In the case of

school districts, public enpl oyes who represent the enpl oye

19830H1254B1472 - 6 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

organi zation in the negotiations, as well as any el ected

officers of the enpl oye organi zati on who refuse to conply with

the lawful order of a court of conpetent jurisdiction, shal

forfeit 3/185 of their annual salary for every day they fail to

report for work commencing with the school day foll ow ng the

i ssuance of the court order.

Section 1006. No public enploye shall be entitled to pay or
conpensation fromthe public enployer for the period engaged in

any strike. In the case of school districts, any public enploye

who engages in any strike shall forfeit 1/185 of his or her

annual salary for that school year for each school day of strike

and the school district shall forfeit 1/185 of its basi c subsidy

for each school day of any strike.

Section 1007. In the event any public enploye refuses to
obey an order issued by a court of conpetent jurisdiction for a
violation of the provisions of this article, the punishnent for
such contenpt may be by fine or by inprisonnent in the prison of
the county where the court is sitting or both in the discretion

of the court. The puni shnent authorized by this section shall be

in addition to the puni shnent authorized by 42 Pa.C.S. Ch. 41

Subch. C (relating to contenpt of court).

Section 1008. Where an enploye organization wilfully
di sobeys a | awmful order of a court of conpetent jurisdiction
i ssued for a violation of the provisions of this article, the
puni shment for each day that such contenpt persists may be by a

fine fixed in the discretion of the court. In the case of an

enpl oye organi zati on which is the certified representati ve of

enpl oyes of a school district, wilful di sobeyance of a | awful

order of a court of conpetent jurisdiction shall autonmatically

deprive the enpl oye organi zati on and any affiliated organi zati on
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at the local, State or national |evel of the right to coll ect

dues or represent any public enployes in the school district for

five years fromthe date of adjudi cati on of contenpt. The

puni shnment aut horized by this section shall be in addition to

t he puni shment authori zed by 42 Pa.C.S. Ch. 41 Subch. C

(relating to contenpt of court).

Section 1009. In fixing the anount of the fine or

i mprisonnment for contenpt, the court shall consider all the
facts and circunstances directly related to the contenpt
including but not limted to: (i) any unfair practices commtted
by the public enpl oyer during the collective bargaining
processes; (ii) the extent of the wilful defiance or resistance
to the court's order; (iii) the inpact of the strike on the

heal th, safety or welfare of the public, and (iv) the ability of
t he enpl oye organi zation or the enploye to pay the fine inposed.

Al fines, as well as the forfeiture of days pay in the case of

school district enployes called for in this article, shall be

paid no |later than the end of the fiscal year in which the

penal ti es are i nposed.

Section 1306. All cases in which conplaints are actually
i ssued by the board, shall be prosecuted before the board or its
exam ner, or both, by the representatives of the enploye
organi zation or party filing the charge, and, in addition
thereto or in lieu thereof if the [Departnent of Justice sees

fit, by a deputy attorney general] appropriate Commonweal th

| egal officer sees fit, by a Conmonwealth attorney especially

assigned to this type of case. No exam ner shall have any ot her

position with the government of this [State] Commonweal th or of
the United States or with the Pennsylvania Labor Rel ati ons Board

while in the enpl oy of the board.
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Section 4. Section 1501 of the act, repealed in part June 3,
1971 (P.L.118, No.6), is anended to read:

Section 1501. The board shall [except where an enpl oye of
t he Commonweal th is involved] have power to petition [the court
of conmon pl eas of any county wherein the unfair practice in
guestion occurred, or wherein any person charged with the
commi ssion of any unfair practice resides or transacts

busi ness,] a court of conpetent jurisdiction for the enforcenent

of such order and for appropriate tenporary relief or
restraining order, and shall certify and file in the court a
transcript of the entire record in the proceeding, including the
pl eadi ngs and testinony upon which such order was entered and
the findings and order of the board. [In the instance of the
exception involving the said Coomonweal th enpl oyes, the board
shall file its petition in the Cormonweal th Court.] Upon such
filing, the court shall cause notice thereof to be served upon
such person, and thereupon shall have [jurisdiction of the
proceedi ng and of the question determ ned therein, and shal
have] power to grant such tenporary relief, restraining or
mandanus order as it deenms just and proper or requisite to
effectuate the policies of this act and to make and enter upon
t he pl eadi ngs, testinony, and proceedings set forth in such
transcri pt a decree enforcing, nodifying and enforcing as so
nodi fied, or setting aside, in whole or in part, the order of

the board. [The] Except as otherw se prescribed by general

rules, the parties before the court shall be the board, the
person charged with the comm ssion of any unfair |abor practice,
and may include the charging party. No objection that has not
been urged before the board, its nmenbers or agents shall be

considered by the court unless [the failure or neglect to urge
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such objection shall be excused because of extraordinary
ci rcunst ances. The findings of the board as to the facts, if
supported by substantial and | egally credible evidence, shall be

concl usive] the objection could be considered upon direct appeal

fromthe order of the board. If either party shall apply to the

court for |leave to adduce additional evidence, and shall show to
the satisfaction of the court, that such additional evidence is
material, and that there were reasonable grounds for the failure
to adduce such evidence at the hearing before the board, its
menbers or agent, the court may order such additional evidence
to be taken before the board, its nenbers or agent, and to be
made a part of the transcript. The board may nodify its findings
as to the facts or make new findi ngs by reason of additional
evi dence so taken and filed, and it shall file such nodified or
new findi ngs which, if supported by substantial and legally
credi bl e evidence, shall be conclusive, and shall file its
recommendations, if any, for the nodification or setting aside
of its original order. [The jurisdiction of the court of comon
pl eas, or the Commonwealth Court, as the case nay be, shall be
exclusive within the limts of its jurisdiction.]

Section 5. The act is anmended by adding a section to read:

Section 1502. On appeal fromthe board the court nay grant

the board the sane relief as in an enforcenent proceedi ng under

section 1501 of this article.

Section 6. Sections 1503 and 1504 of the act are amended to
read:

Section 1503. [The commencenent of proceedi ngs under
sections 1501 or 1502 of this article shall not, unless
specifically ordered by the court, operate as a stay of the

board's order.] Except as otherw se prescribed by general rules,
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t he commencenent of proceedi ngs under section 1501 of this

article or the taking of an appeal shall not, unl ess

specifically ordered by the court, operate as a stay of the

order of the board.

Section 1504. [Wen granting appropriate tenporary relief, a
restrai ning or mandanus order or nmaking and entering a decree
enforcing, nodifying, or enforcing as so nodified, or setting
aside, in whole or in part, an order of the board, as provided
in this section, the jurisdiction of courts sitting in equity
shall not be limted by acts pertaining to equity jurisdiction
of courts.] The act of June 2, 1937 (P.L.1198, No.308), known as
the "Labor Anti-Injunction Act,"” shall not be applicable to
orders of the board, or to court orders enforcing orders of the
board, or any provision of this act, or to violations of any
order of the board, or of court orders enforcing orders of the
board, or any provisions of this act.

Section 7. The act is anmended by adding a section to read:

Section 2004. This act is subject to the restrictions of 71

Pa.C.S. § 5955 (relating to construction of part).

Section 8. The General Assenbly of the Commonweal t h of
Pennsyl vani a decl ares that the provisions of this act are
necessary to protect and enhance the educational opportunities
of our children and to encourage public enployers and public
enpl oyes to resolve their disputes in a nmanner which is not
injurious to students and the public at | arge.

Section 9. (a) The act of May 20, 1976 (P.L.142, No.67),
entitled "An act regulating the paynents of the costs of certain

panel s of arbitrators and nmaking a repeal,” is repeal ed.
(b) As nmuch as relates to the act of July 23, 1970 (P.L.563,

No. 195), known as the Public Enpl oye Rel ations Act, of section
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1 2(a) of the act of April 28, 1978 (P.L.202, No.53), known as the
2 Judiciary Act Repealer Act, is repeal ed.

3 Section 10. This act shall take effect in 60 days.
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