PRI OR PRI NTER S NOS. 824, 911 PRINTER S NO. 1141

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. /84 %5

| NTRODUCED BY CEKAS, FI SHER, HAGER, HOWMRD, SNYDER, SHAFFER
O CONNELL, KUSSE, HESS, STAUFFER, HOPPER, KELLEY, MOORE
PRI CE AND MANBECK, MNAY 4, 1981

AS AVENDED ON SECOND CONSI DERATI ON, JUNE 30, 1981
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Amendi ng Tit

AN ACT

le 42 (Judiciary and Judicial Procedure) of the

Pennsyl vani a Consol i dated Statutes, adding provisions

relating

to product liability actions.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enact

s as foll ows:

Section 1. Subchapter B of Chapter 55 of Title 42, act of

November 25,

1970 (P.L.707, No.230), known as the Pennsyl vani a

Consol idated Statutes, is anended by adding a section to read:

8§ 5537. Product liability acti ons.

(a) User or consumer nay bring action.--A user or consuner

may bring a

product liability action at any tinme, subject to

subsection (c), where the action is based solely on one or nore

of the foll ow ng:

(1)

Any theory or theories of neqgligence.

(2)

Fraudul ent m srepresentati on, fraudul ent conceal nent

or fraudul ent nondi scl osure by the defendant.

(3)

A negoti ated contractual obligati on which contains a

peri od of

limtation different than that contained in
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subsection (b). If, however, the negoti ated contractual

obligation provides for a period shorter than that set forth

in subsection (b), such shorter period shall not be

applicable to the rights of persons who are not parties to

such negoti ated contractual obligation. No reducti on or

limtation of the period set forth in subsection (b) shall be

applicable to consuner goods as defined in 43Pa—CS—§ 9109

SUBSECTI ON

(B (1).

(4) To recover damages to the person caused by the use

of or exposure to any product or substance which causes

infjury of a latent or increnental nature whi ch was not

mani f est or reasonably detectable OR THE CAUSE OF THE | NJURY

VAS NOT_KNOWN OR REASONABLY DETERM NABLE prior to the

expiration of the period set out in subsection (b).
n I : . | Liabili
o ot | L ) el ati lof it i-on)-

(B) CGENERAL STATUTE COF REPCSE. - -
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(1) NO PRODUCT LIABILITY ACTION, AS DEFINED I N SECTI ON

8363 (RELATING TO DEFINITIONS), OTHER THAN THOSE SET FORTH I N

SUBSECTI ON (A), ARI SING OQUT OF CONSUMER GOODS NAY BE BROUGHT

MORE THAN 12 YEARS FROM THE TI ME THE PERSON WHO | S PRIMARI LY

RESPONSI BLE FOR MANUFACTURI NG THE FI NAL_PRODUCT PARTED W TH

| TS POSSESSI ON AND CONTROL, OR SOLD I T, WH CHEVER OCCURRED

(2)  NO PRODUCT LIABILITY ACTION, AS DEFINED I N SECTI ON

8363, OTHER THAN THOSE SET FORTH I N SUBSECTION (A), ARI SING

OUT_OF NONCONSUMER GOODS NMAY BE BROUGHT MORE THAN 30 YEARS

FROM THE TI ME THE PERSON WHO | S PRIMARI LY RESPONSI BLE FOR

MANUFACTURI NG THE FI NAL PRODUCT PARTED W TH I TS POSSESSI ON

AND CONTROL, OR SOLD I T, WH CHEVER OCCURRED LAST.

(3) AS USED IN THI' S SUBSECTI ON THE FOLLOW NG WORDS AND

PHRASES SHALL HAVE THE MEANINGS G VEN TO THEM IN TH' S

PARAGRAPH:

" CONSUMER GOODS. " ANY GOODS ORDINARILY USED OR PURCHASED

FOR PERSONAL, FAM LY OR HOUSEHOLD PURPOSES, EVEN | F USED OR

PURCHASED FOR BUSI NESS OR OTHER PURPOSES.

" NONCONSUMER _ GOCDS. "~ GOCDS _NOT__ ORDI NARILY USED OR

PURCHASED FOR PERSONAL, FAM LY OR HOUSEHOLD PURPGOSES.

(© TWO YEAR STATUTE OF LI M TATION. - -

(1) ANY PRODUCT LIABILITY ACTION SET FORTH I N SUBSECTI ON

(A) SHALL BE BROUGHT W THI N TWO YEARS AFTER THE DATE ON VHI CH

THAT ACTI ON ACCRUED.

(2) ANY PRODUCT LIABILITY ACTION SET FORTH I N SUBSECTI ON

(B) ACCRUI NG DURFNG OR PRIOR TO THE TIME LIMTS SET FORTH

THEREIN SHALL BE BROUGHT W THI N TWO YEARS AFTER THE DATE ON

VH CH THAT ACTI ON ACCRUED.

(3) THI' S SUBSECTI ON SHALL NOT BE CONSTRUED TO ALTER ANY

19810S0784B1141 - 3 -
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TIME LIMTS CONTAINED IN TITLE 13 (RELATI NG TO COVMERCI AL

(d) Action for indemmity or contribution.--An action for

i ndermity or contri bution, other than an action arising out of a

witten contract, shall be commenced within the period of tine

set forth in this section, plus 180 days, unless extended by the

court for good cause shown. An action for indemity or

contri bution may be conmenced at the tine the party seeking

i ndermity or contribution is naned a defendant in any acti on,

whet her or not the party seeking i ndemmity or contri buti on has

cone under a fixed obligation to pay danmages in the product

liability action brought against it.

Section 2. Chapter 83 of Title 42 is anmended by adding a

subchapter to read:

CHAPTER 83

PARTI CULAR RI GHTS AND | MMUNI TI ES
* x *
SUBCHAPTER F
PRCDUCT LI ABI LI TY ACTI ONS
Sec.
8361—Preanble- <—
8362 8361. Short title of subchapter.
8362. SCOPE OF SUBCHAPTER. <—
8363. Definitions.
8364. Strict liability in tort.
8365. Perm ssible theories for product liability actions.
8366. Defense for product nodification, alteration or
deterioration.

8367. Product m suse by persons other than defendant.

8368. Liability for product design or formnula.

19810S0784B1141 - 4 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

8369. Failure to specify, instruct or warn.

8370—Mandatory—governrent—contract—specifications— <—

8371+ 8370. State of the art.

8372 8371. Inadmissibility of evidence of inprovenents. <—

8373 —FEvi-dence—of—~collateral—benefits— <—

8374—Punt+t+ve—and—exeaptary—darrges—

8375—Corparatt+ve—responstbrty—+n—produet—Habi-Htyaecttonrs—

§ 8361. SHORT TI TLE OF SUBCHAPTER <—
TH S SUBCHAPTER SHALL BE KNOAN AND MAY BE CI TED AS THE

"PRCDUCT LI ABILITY LAW"

§-8361—Preanble— <—
§ 8362. SCOPE OF SUBCHAPTER. <—

Thi s aet SUBCHAPTER sets forth standards for Pennsyl vani a <—
product liability law. The principal purpose of the aet <—
SUBCHAPTER is to provide a fair balance of the interests of <—

manuf acturers and sellers of products, users and consuners of

t hose products and the public at large. The fulfillnment of this

pur pose should assist, first, to provide incentives for

i nnovati on, devel opnent and the manufacturing of safe products

wi t hout threatening the economc stability of product

manuf acturers, thereby benefiting the general public, and,

second, to assure that persons injured by unreasonably unsafe

products will be conpensated fairly for their injuries, and,

third, to nake product liability insurance nore w dely avail abl e

and affordable, with greater stability in insurance costs and

nore predictability in insurance risks.

5-8362—Short—t+tHe—sot—subehapter— <—
hi bel hall _be | | I . | I

§ 8363. Definitions.

19810S0784B1141 - 5 -
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The foll ow ng words and phrases when used in this subchapter

shall have, unless the context clearly indicates otherw se, the

meani ngs given to themin this section:

"Manufacturer." A seller who manufactures the finished
product, or any conponent substance or part thereof, which is
proven to have caused injury to the user or consuner. The term
i ncl udes any sell er who:

(1) has know edge of a defect in a product;
(2) creates and furnishes a nmanufacturer with

speci fications for manufacturing the product when the

specifications are related to the all eged defect;

(3) otherw se exercises sone substantial control over
all or a portion of the manufacturing process;

(4) alters or nodifies a product in a substantial way
before it is sold to a user or consuner

(5) is the aectual—inporter—of SELLER WHO LAST SOLD t he
product WTHIN THIS COMMONVWEALTH if the party instituting an
action pursuant to this subchapter is unable to obtain valid

in personamjurisdiction WTH N TH' S COWONWEALTH over a

forei gn product manufacturer;

(6) sells a product manufactured OR LAST SCLD by a

per son who has—been{udiecially—deelaredinsolvent—or—bankrupt

'S NOT FI NANCI ALLY RESPONSI BLE or who has no identifiable

successor in interest; or

(7) does not disclose the identity of the actual
manuf act urer subsequent to the incident which is the basis of

the product liability action within 60 days after receiving a

witten request for such disclosure, which witten request

shall provide the seller with all information in the

requester's possession necessary to identify the actual

19810S0784B1141 - 6 -
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manuf act urer.

"Manuf actures.” Constructs, designs, fabricates, formul ates,
installs, prepares or assenbles a product.

"Person.” An individual, corporation, partnership, business
trust, unincorporated organi zati on, associ ation, professional
associ ation or joint stock conpany.

"Product." Tangi bl e personal property, including fixtures,
but not including real property or buildings.

"PRCDUCT DESI GN OR FORMULA. " WHEN USED I N SECTI ON 8368 <—
( RELATI NG TO LI ABI LI TY FOR PRODUCT DESI GN OR FORMULA), THE TERM
SHALL NOT | NCLUDE FOOD, DRUGS COR OTHER PRODUCTS | NTENDED FOR
| NTI MATE BODI LY USE.

"Product liability action” or "action.”™ Any action brought
for or on account of personal injury, illness, disease,
disability, death or property damage caused by the nmanufacture,
construction, design, fornula, installation, preparation,
assenbly, testing, marketing, packaging, |abeling or sale of any
product or the failure to warn or protect against a danger or
hazard in the use, m suse or unintended use of any product, or
the failure to provide proper instructions for the use of any
product, including such an action brought under Title 13
(relating to commercial code).

"Seller.” Any person, including a wholesaler, distributor or
retailer, who is engaged in the business of selling or |easing
sueh products for resale, use or consunption. <—

"User or consuner." A person who uses or consunes a product,
i ncl udi ng bystanders or other persons who are harned by a
pr oduct .

§ 8364. Strict liability in tort.

(a) GCeneral rule.--A manufacturer is subject to liability

19810S0784B1141 - 7 -
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for physical harm caused to the person or property of the user
or consunmer only if all of the follow ng conditions are net:
(1) The product was manufactured in a defective
condi tion.
(2) The product was expected to and did reach the user
or consunmer w thout substantial change in the condition in
whi ch it was manuf actured.
3 I ot . i N | -
to—thepersonr—er—property ol —the user—ef—coASHIRr—
(3) THE PRODUCT WAS DANGEROUS TO AN EXTENT BEYOND THAT <—
VWH CH WOULD BE CONTEMPLATED BY THE ORDI NARY USER OR CONSUVER
W TH THE ORDI NARY KNOWLEDGE COVMON TO THE COMMUNI TY AS TO I TS
CHARACTERI STI CS.
(4) The defective condition caused the harm sustai ned by
t he person or property of the user ef OR consuner. <—
(b) Lack of care or contract not necessary.--The rule stated
in subsection (a) applies although:
(1) The manufacturer has exercised all possible care in
t he manufacture and sale of the product.
(2) The user or consuner has not bought the product from
or entered into any contractual relation with the
manuf act urer.
(c) Manufacturer not guarantor.--In any action brought on
the theory of strict liability as set forth in subsection (a),
the trier of fact shall not be instructed that the manufacturer
is the guarantor of the safety of the product.
§ 8365. Perm ssible theories for product liability actions.
(a) GCeneral rule.--Product liability actions shall be
brought only upon the theories of:

(1) Negligence.

19810S0784B1141 - 8 -
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(2) Breach of contract, including breach of warranty,
express or inplied.

(3) Breach of, or failure to discharge, a duty to warn
or instruct, whether deliberate or negligent.

(4) Msrepresentation. ;—eencealrent—or—nondisclosure
whether—fH+ravdulent—or—neghgent—

(5) In the case of a manufacturer, strict liability in
tort as defined in this subchapter, except as set forth in
section 8369 (relating to failure to specify, instruct or
war n) .

(b) Action against seller.--No product liability action
based on the theory of strict liability in tort shall be
commenced or mai ntai ned agai nst any seller of a product who is
not otherw se a manufacturer. This subsection shall not prevent
an action based upon any of the other theories of liability
listed in subsection (a) from being brought against a seller.

8§ 8366. Defense for product nodification, alteration or
deterioration.

(a) GCeneral rule.--A defendant shall not be liable for that
portion of injury or damage which the defendant proves by a
preponder ance of the evidence was caused SOLELY by an alteration
or nodification that would not have occurred but for the fact
that the product was altered or nodified by a person other than
t he defendant, unless the plaintiff then proves by a
pr eponder ance of the evidence that:

(1) the alteration or nodification was in accordance
with the defendant's instructions or specifications;

(2) the alteration or nodification was nade with the
express consent of the defendant; or

(3) the alteration or nodification was the result of

19810S0784B1141 - 9 -
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1 conduct that reasonably should have been anticipated by the
2 def endant .

3 (b) Definition.--For purposes of this section, "alteration
4 or nodification" rnheludes—but—+s—not—tmtedto- MEANS changes
5 in the design, formula or function of the product fromthat

6 originally designed, tested or intended by the defendant, or

7 changes in or renoval of any safety feature or deterioration

8 arising fromunreasonable failure to observe routine care and

9 mai ntenance.

10 8§ 8367. Product m suse by persons other than defendant.

11 (a) GCeneral rule.--A defendant shall not be liable for that
12 portion of injury or damage caused SOLELY by the UNFORESEEABLE
13 msuse of a product by a person or persons other than such

14 def endant.

15 (b) Definition.--For the purposes of subsection (a), msuse
16 shall rrelude—in—additiontouses—deenedto—constitute—m-suse
17 under—thetawofthis—Comreawealth- MEAN WHERE THE HARM RESULTED
18 BECAUSE THE PRODUCT WAS M SHANDLED IN A WAY WHI CH THE

19 MANUFACTURER HAD NO REASON TO EXPECT.
20
21
22
23
24
25
26
27
28
29
30
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10 wtitHizatien—of TECHNOLOGY FOR an alternative design or formula
11 was known or shoul d have been known and—was—+readity—avaitableto
12 the TO OR REASONABLY COULD HAVE BEEN DEVELOPED BY THE

13 nmanufacturer at the tine the product was manufactured and that
14 sweh—utiH—zatien THE UTI LI ZATI ON OF SUCH TECHNOLOGY woul d have
15 prevented BEEN A SUBSTANTI AL FACTOR I N PREVENTI NG the injury or
16 damage. or—+resulted-inless severe-injury or-danage-

17 (b) Considerations in determnation.--In determning in

18 accordance with subsection (a) whether the product was defective
19 in design or fornmula, the trier of fact shall deeirde—whether—an
20 atternat+ve—destgn—er—torata—shoeuld—havebeenut+H-zedor—the
21 preduet—sheutdhave—been—wthheldfromthe rrrket—after

22 considering CONSIDER all relevant facts in evidence, including,
23 but not limted to, the foll ow ng:

24 (1) The probability at the tinme of manufacture that the
25 product woul d cause the harm suffered by the user or

26 consuner

27 (2) The seriousness of that harm

28 (3) The technol ogical feasibility of manufacturing the
29 product in accordance with the alternative design or fornmula.
30 (4) The relative costs of producing, distributing and

19810S0784B1141 - 11 -
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based upon injury or damage alleged to have resulted froma
defective design or fornula, the manufacturer responsible for
the design or fornmula of the product shall not be |iable unless

the plaintiff proves by a preponderance of the evidence that the
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selling such an alternative design or fornula.
(5) The new or additional or increased risk of injury or
damage that may result from such an alternative design or
formul a.
(c) Safety or protective devices.--In any product liability
action in which a defect in the forrmulation or design of a
product is alleged, the manufacturer shall not be |liable for
that portion of the injury or danage whi ch coul d have been
avoi ded by attachment to, inclusion in, or use with the product
of a safety or protective device or substance, if the defendant
proves by a preponderance of the evidence that the attachnment,
i nclusion or use of such safety or protective device or
subst ance woul d have been inapprepriate—to—oe+ inconpatible with <—
a THE PRI NCI PAL function or manner of use to which the product <—
reasonably was suit ed.
§ 8369. Failure to specify, instruct or warn.
(a) Liability limted.--In any product liability action
based upon an alleged failure to provi de adequate
speci fications, instructions or warnings, the manufacturer or
any ot her defendant shall not be held liable for failure to

specify, instruct or warn upon the theory of strict liability in

tort.

19810S0784B1141 - 12 -
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¢} (B) Burden of proof.--1n a product liability action <—
based upon a clainmed negligent failure to provide adequate
speci fications, instructions or warnings, the plaintiff shall be

required to prove by a preponderance of the evidence that the

failure to provide adequate specifications, warnings or

instructions was the A proxi mate cause of the injury or danmage. <—
<

§ 8374 8370. State of the art. <—
In any product liability action, a—presunption—shall—be <—
ereated AS SET FORTH I N SECTI ON 8365 ( RELATI NG TO PERM SSI BLE <—

THEORI ES FOR PRODUCT LI ABILITY ACTIONS), I T SHALL BE ADM SSI BLE
AND THE TRI ER OF FACT SHALL BE | NSTRUCTED TO CONSI DER t hat the

product was not defective nrer—thedefendant—negHigent if the <—

19810S0784B1141 - 13 -
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def endant proves by a preponderance of the evidence that the
product confornmed with the state of the art for the designs er
metheds—eftesting or manufacturing of the product. For the

pur poses of this section "state of the art" neans the safety,
techni cal, nmechanical and scientific know edge in existence and
reasonabl y feasible AVAILABLE for use at the tine of the

manuf acture of the product OR REASONABLY COULD HAVE BEEN
DEVELOPED BY THE MANUFACTURER AT THE TI ME THE PRODUCT WAS
MANUFACTURED

§ 83#2 8371. Inadmssibility of evidence of inprovenments.

In any product liability action, evidence of advancenents or
changes in technical know edge or techniques, in design, theory
or philosophy, or in manufacturing or testing techniques or of
any alteration, nodification, inprovenent or change in or
di sconti nuance of the manufacture, construction, design,
formula, installation, preparation, assenbly, testing,
mar ket i ng, packagi ng, |abeling or sale of a product, whether
made by the defendant or any other party, which have been nade,
| earned or placed into comon use subsequent to the tinme the
person who is primarily responsible for manufacturing the final
product allegedly causing injury, death or damage parted with
its possession and control, or sold it, whichever occurred | ast,
shall not be adm ssible for any purpose—Preovided—however—Fhat
this. TH S section does not require the exclusion of evidence of
subsequent advancenents, alterations, nodifications,

i nprovenents or changes when offered for the purpose of
contradicting a witness, e+ of inpeaching relevant testinony OR
TO PROVE ANY OF THOSE ELEMENTS LI STED I N SECTI ON 8368( B)

( RELATI NG TO LI ABI LI TY FOR PRODUCT DESI GN OR FORMULA) .
§-8373—Evi-dence—of—collateral—benefits—

19810S0784B1141 - 14 -
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{i

br+hg-rg—abeut—the—harm-teor—whieh—darpges—are—sought—
Section 3. Al acts or parts of acts which are inconsistent
with the provisions of this act are repealed to the extent of
t he inconsi stency.
Section 4. (a) Every insurer witing product liability
i nsurance in this State COWONWEALTH shall, on or before May 1 <—
of each year, report the following information to the | NSURANCE <—
Conmi ssi oner ef—tnAsurancer: <—
(1) Al states in which the reporting insurer is witing
product liability insurance.
(2) The following information, by state and territory of
the United States, relative to product liability policies
witten by the insurer:
(i) Direct premuns witten.
(ii) Direct prem uns earned.
(ti1) Dvidends paid or credited to policyhol ders on
di rect busi ness.
(iv) Direct |osses paid | ess sal vage.
(v) Direct |osses incurred.
(vi) Direct |osses unpaid.
(3) The following information relative to the conpany's
overall product liability insurance |ine:
(1) Premuns earned during the year
(ii) Total premuns in force as of the end of the
year.
(i1i1) Reinsurance in force in authorized and

unaut hori zed conpani es.

19810S0784B1141 - 17 -
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(iv) Net premiuns in force as of the end of the
year.

(v) Total reserves for unearned prem uns.

(vi) Premiunms witten, including prem uns on direct
busi ness, reinsurance assuned, reinsurance ceded and net
prem unms witten.

(4) The following information relative to the insurer's
| osses and expenses on product liability insurance witten:

(1) Net losses incurred during the current year and
the ratio of those |osses to prem uns earned.

(ii) Net losses unpaid excluding | osses adjustnent
expenses.

(ii1) Unpaid | oss adjustnment expenses.

(5) The following information relative to prem uns,
| osses, expenses and net incone and ratios to earned
prem uns:

(i) Total expenses incurred, including |oss
adj ust ment, conmi ssion and brokerage, other acquisition,
field supervision and coll ection, general expenses and
t axes, licenses and fees.

(ii) Net investnent gain or |oss and other incone.

(ti1) Net income before Federal and foreign incone
t axes.

(6) The following information as to product liability
prem uns, |oss paynents, |oss expenses and nunber of clains:

(i) Premuns earned.

(ii) Loss paynents.

(iti1) Allocated | oss expense paynents.

(iv) Unallocated | oss expense paynents.

(v) Nunber of clainms outstanding.

19810S0784B1141 - 18 -
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(vi) Losses unpaid.

(vii) Loss expense unpai d.

(viii) Total |osses and | oss expenses i ncurred.

(ix) Ratio of total |osses and | oss expense incurred
to prem uns earned
(7) Total ampunts for product liability incurred, and

| osses and | oss expenses as of the end of the cal endar year

begi nni ng with 1980.

(8) Incurred loss and | oss expense ratio for each year

begi nning in 1980.

(b) The information required by subsection (a) shall include
the product liability portion of any insurance policy for which
the prem uns for product liability coverage are separately
determ ned and all indivisible prem umpolicies for which at
| east one-half of the premumis for product liability coverage.

(c) The conm ssioner shall prescribe the manner and form of
reporting the information required by this section which may
i nclude the adoption of any reporting system approved by the
Nati onal Association of |nsurance Conm ssioners if such
reporting systemsubstantially fulfills the reporting
requi renents of this section—proevidedthat—the THE
conmi ssioner may prescribe by regulation the reporting of such
ot her pertinent data as the comm ssioner deens necessary.

(d) The conm ssioner, within 90 days after the deadline for
depositing the reports in his office, shall present to the
CGeneral Assenbly a summary of the report.

Section 5. This act shall take effect in 60 days and shal
apply to all actions accruing after the effective date of this

act .

D21L42JLW 19810S0784B1141 - 19 -



