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AS AVENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
FEBRUARY 5, 1980

AN ACT
Amrending Title 42 (Judiciary and Judicial Procedure) of the
Pennsyl vani a Consol i dated Statutes, adding provisions
relating to product liability actions.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Subchapter B of Chapter 55 of Title 42, act of
Novenber 25, 1970 (P.L.707, No.230), known as the Pennsylvani a
Consol idated Statutes, is anended by adding a section to read:
§ 5537. Product liability actions.
o I : . | i abili -
(A) GENERAL STATUTE OF REPCSE. - - <—

(1) NO PRODUCT LIABILITY action, as defined in section
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8352 (relating to definitions), ARl SING OQUT OF CONSUVER <—

GOODS, AS DEFINED IN 13 PA.C.S. 8 9109 (RELATING TO

CLASSI FI CATI ON OF GOODS: " CONSUMER GOCDS'; "EQUI PMENT": " FARM

PRODUCTS": "I NVENTORY"), nmay be brought nore than 12 vyears

fromthe tinme the person who is prinmarily responsi ble for

manuf acturing the final product parted with its possessi on

and control, or sold it, whichever occurred | ast.

(2)  NO PRODUCT LIABILITY ACTION, AS DEFINED I N SECTI ON <—

8352, ARI SING OQUT OF NONCONSUMER PRODUCTS NMAY BE BROUGHT MORE

THAN 25 YEARS FROM THE TI ME THE PERSON WHO | S PRI MARI LY

RESPONSI BLE FOR MANUFACTURI NG THE FI NAL_PRODUCT PARTED W TH

| TS POSSESSI ON AND CONTROL, OR SOLD I T, WH CHEVER OCCURRED

(b) Two-year statute of limtation.--Any product liability

action accruing during or prior to the twelfth year OR TWENTY- <—

FI FTH YEAR RESPECTI VELY fromthe tine set forth in subsection

(a) shall be brought within two yvears after the date on which

that action accrued. However, this subsection shall not be

construed to alter any contrary provision contained in Title 13

(relating to commerci al code).

(c) Action for indemmity or contribution.--An action for

i ndermity or contri bution, other than an action arising out of a

witten contract, shall be commenced within the period of tine

set forth in this section, plus 180 days, unl ess extended by the

court, for good cause shown. An action for indemity or

contri bution may be conmenced at the tine the party seeking

i ndermity or contribution is naned a defendant in any acti on,

whet her or not the party seeking i ndemmity or contributi on has

cone under a fixed obligation to pay danmages in the product

liability action brought against it.
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1 (d) Exceptions.--The limtation period provided in

2 subsection (a) shall not apply to:

3 (1) An action based solely upon any theory or theories
4 of negligence.

5 (2) An action based upon fraudul ent m srepresentation,

6 fraudul ent conceal nent or fraudul ent nondi scl osure by the

7 def endant .

8 (3) An action based upon a negotiated contractual

9 obligation which provides for a different period of

10 [imtation in which the action may be conmenced. However, if
11 t he negotiated contractual obligation provides for a shorter
12 period of limtation, such shorter period shall not be

13 applicable to the rights of persons who were not parties to
14 such negotiated contractual obligation. If the contract

15 provides for a shorter statute of repose, the shorter tine
16 period shall be plainly disclosed either in witing or on the
17 product, provided no reduction or limtation of the period of
18 l[imtation stated in subsection (a) shall be applicable to
19 consuner goods as defined in 13 Pa.C. S. 8 9109 (relating to
20 classification of goods; "consunmer goods"; "equipnent"; "farm
21 products”; "inventory").
22 (4) An action for damages to the person caused by the
23 use of or exposure to any product or substance which causes
24 infury of a latent or increnental nature which was not
25 mani fested or reasonably detectable prior to the expiration
26 of the period set out in subsection (a). As used in this
27 paragraph, "injury of a latent or increnental nature" shal
28 include but not be linmted to, injury caused by use of or
29 exposure to toxic or hazardous substances, radioactive
30 materials, ionizing radiation, any materials used in the

19790H1083B2851 - 3 -



1 generation of nuclear energy or_power, any controlled

2 substance, narcotic or new drug as defined by the act of
3 April 14, 1972 (P.L.233, No.64), known as "The Controlled
4 Subst ance, Drug, Device and Cosnetic Act," or any other drug.
5 Section 2. Chapter 83 of Title 42 is anmended by adding a
6 subchapter to read:

7 CHAPTER 83

8 PARTI CULAR RI GHTS AND | MVUNI Tl ES

9 * x *

10 SUBCHAPTER E

11 PRCDUCT LI ABI LI TY ACTI ONS

12 Sec.

13 8351. Short title of subchapter.

14 8352. Definitions.

15 8353. Strict liability in tort.

16 8354. Permissible theories for product liability actions.
17 8355. Defense for product nodification, alteration or

18 deterioration.

19 8356. Product msuse by persons other than defendant.
20 8357. Liability for product design or fornmula.
21 8358. Failure to specify, instruct or warn.
22 8359. State of the art.
23 8360. Inadmissibility of evidence of inprovenents.
24 8361. Evidence of collateral benefits.
25 8362. Punitive and exenpl ary danages.
26 8363. Conparative responsibility in product liability
27 actions.
28 8§ 8351. Short title of subchapter.
29 Thi s subchapter shall be known and may be cited as the

30 "Product Liability Law "
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§ 8352. Definitions.

The foll ow ng words and phrases when used in this subchapter
shall have, unless the context clearly indicates otherw se, the
meani ngs given to themin this section:

"“Manuf acturer.” A seller of a product who manufactures the
fini shed product or any conponent substance or part thereof. The
termincludes any seller who:

(1) has actual know edge of a defect in a product;

(2) creates and furnishes a nmanufacturer with
speci fications for manufacturing the product when the
specifications are related to the all eged defect;

(3) otherw se exercises sone substantial control over
all or a portion of the manufacturing process;

(4) alters or nodifies a product in a substantial way
before it is sold to a user or consumer

(5) 1is a business entity owned or controlled by the
manuf acturer of the allegedly defective product;

(6) is the actual inporter of the product, if the party
instituting an action pursuant to this subchapter is unable
to obtain valid in personamjurisdiction over a foreign
product manufacturer; or

(7) sells a product manufactured by a person who has
been judicially declared insolvent or bankrupt or who has no
identifiable successor in interest.

A seller not otherwi se a manufacturer shall be deened to be a
manuf acturer unless the seller discloses the identity of the
actual manufacturer subsequent to the incident which is the
basis of the product liability action and the disclosure is nade
wi thin 45 days after service of process is made on the def endant

or after receiving a witten request for such disclosure,
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whi chever shall first occur.

"Manuf actures.” Constructs, designs, fabricates, formul ates,
installs, prepares or assenbles a product.

"Person.” An individual, corporation, partnership, business
trust, unincorporated organi zati on, associ ation, professional
associ ation or joint stock conpany.

"Product." Tangi bl e personal property, including fixtures,
but not including real property or buildings.

"Product liability action” or "action.” Any action brought
for or on account of personal injury, illness, disease,

di sability, death or property damage caused by the nmanufacture,
construction, design, fornula, installation, preparation,
assenbly, testing, marketing, packaging, |abeling or sale of any
product or the failure to warn or protect against a danger or
hazard in the use, m suse or unintended use of any product, or
the failure to provide proper instructions for the use of any
product, including such an action brought under Title 13
(relating to commercial code).

"Seller." Any person, including a wholesaler, distributor or
retailer, who is engaged in the business of selling or |easing
such products for resale, use or consunption.

"User or consuner." A person who uses or consunes a product,
i ncl udi ng bystanders or other persons who are harned by a
pr oduct .

§ 8353. Strict liability in tort.

(a) GCeneral rule.--A manufacturer is subject to liability
for physical harm caused to the person or property of the user
or consuner only if all of the follow ng conditions are net:

(1) The product was manufactured in a defective

condi ti on.
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1 (2) The product was expected to and did reach the user

2 or consuner W thout substantial change in the condition in

3 whi ch it was manuf actured.

4 (3) The defective condition was unreasonably dangerous

5 to the person or property of the user or consuner.

6 (4) The defective condition caused the harm sustai ned by
7 t he person or property of the user or consuner.

8 (b) Lack of care or contract not necessary.--The rule stated
9 in subsection (a) applies although:

10 (1) the manufacturer has exercised all possible care in
11 t he manufacture and sale of the product; and

12 (2) the user or consuner has not bought the product from
13 or entered into any contractual relation with the

14 manuf act urer.

15 (c) Manufacturer not guarantor.--In any action brought on

16 the theory of strict liability as set forth in subsection (a),
17 the trier of fact shall not be instructed that the manufacturer
18 is the guarantor of the safety of the product.

19 8§ 8354. Permissible theories for product liability actions.
20 (a) GCeneral rule.--Product liability actions shall be
21 brought only upon the theories of:
22 (1) Negligence.
23 (2) Breach of contract, including breach of warranty,
24 express or inplied.
25 (3) Breach of, or failure to discharge, a duty to warn
26 or instruct, whether deliberate or negligent.
27 (4) M srepresentation, conceal nent or nondi scl osure,
28 whet her fraudul ent or negligent.
29 (5) In the case of a manufacturer, strict liability in
30 tort as defined in this subchapter, except as set forth in
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section 8358 (relating to failure to specify, instruct or

war n) .

(b) Action against seller.--No product liability action
based on the theory of strict liability in tort shall be
commenced or mai ntai ned agai nst any seller of a product who is
not otherw se a manufacturer. This subsection shall not prevent
an action based upon any of the other theories of liability
listed in subsection (a) from being brought against a seller.

§ 8355. Defense for product nodification, alteration or
deterioration.

(a) GCeneral rule.--A defendant shall not be liable for that
portion of injury or damage caused by an alteration or
nodi fi cation that woul d not have occurred but for the fact that
the product was altered or nodified by a person other than the
def endant unless the plaintiff proves by a preponderance of the
evi dence that:

(1) the alteration or nodification was in accordance
with the defendant's instructions or specifications;

(2) the alteration or nodification was nade with the
express consent of the defendant; or

(3) the alteration or nodification was the result of
conduct that reasonably should have been anticipated by the

def endant .

(b) Definition.--For purposes of this section, "alteration
or nodification” includes, but is not limted to, changes in the
design, formula or function of the product fromthat originally
desi gned, tested or intended by the defendant, or changes in or
renmoval of any safety feature or deterioration arising from
unreasonabl e failure to observe routine care and mai nt enance.

§ 8356. Product mi suse by persons other than defendant.
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(a) GCeneral rule.--In any product liability action, evidence
of m suse of the product by persons other than the defendant
shal | be adm ssi bl e.

(b) Definition.--For the purposes of this subsection (a),

m suse shall include, in addition to uses deened to constitute
m suse under the law of this Commonweal t h:

(1) Uses contrary to adequate reconmendati ons,
speci fications, instructions or warnings acconpanying the
product or otherw se provided by the defendant, unless the
def endant knows, or is aware of facts fromwhich a reasonable
person would infer, that there exist identifiable hazards
associated with a substantial pattern of use contrary to such
recommendat i ons, specifications, instructions or warnings,
and fails, or has failed, to take reasonabl e precautions
agai nst such hazards.

(2) Uses other than those for which persons of ordinary
skill and judgnment (or in the case of prescription products,
practitioners of appropriate nedical skill and judgnent)
woul d normal Iy and reasonably expect the product to be
sui tabl e.

§ 8357. Liability for product design or fornula.

(a) Liability limted.--In any product liability action
based upon injury or damage alleged to have resulted fromthe
defective design or fornula of a product, the manufacturer
responsi bl e for the design or fornmula of a product shall not be
Iiable unless the plaintiff proves by a preponderance of the
evi dence that the utilization of an alternative design or
formul a was known or shoul d have been known and was readily
avai l able to the manufacturer at the tinme the product was

manuf actured and that such utilization would have prevented the
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injury or damage or resulted in |less severe injury or damage.

(b) Considerations in determnation.--In determning in
accordance with subsection (a) whether the product was defective
in design or fornmula, the trier of fact shall consider whether
an alternative design or formul a should have been utilized or
t he product should have been withheld fromthe market in |ight
of the follow ng:

(1) The probability at the tinme of manufacture that the
product woul d cause the harm suffered by the user or
consuner.

(2) The seriousness of that harm

(3) The technol ogical feasibility of manufacturing the
product in accordance with the alternative design or fornmula.

(4) The relative costs of producing, distributing and
selling such an alternative design or fornula.

(5) The new or additional or increased risk of injury or
damage that may result from such an alternative design or
formul a.

(c) Safety or protective devices.--In any product liability
action in which a defect in the formulation or design of a
product is alleged, the manufacturer shall not be |liable for
that portion of the injury or danage whi ch coul d have been
avoi ded or reduced by attachnment to, inclusion in, or use with
the product of a safety or protective device or substance, if
t he def endant proves by a preponderance of the evidence that:

(1) the attachment, inclusion or use of such safety or
protective device or substance woul d have been inappropriate
to or inconpatible with a function or manner of use to which
t he product reasonably was suited; or

(2) such safety or protective device or substance was

19790H1083B2851 - 10 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

of fered or recormmended by the manufacturer for purchase or
use by the user or consumer who was injured or damaged, or
such person's enpl oyer, and such person or such person's
enpl oyer did not purchase or use such additional safety or
protective device or substance.

§ 8358. Failure to specify, instruct or warn.
(a) Liability limted.--In any product liability action

based upon an alleged failure to provi de adequate

speci fications, instructions or warnings, the manufacturer or

any ot her defendant shall not be held liable for failure to

by

speci fy, instruct or warn, except upon the theory of negligence.

(b) Considerations in determ nation.--1n determ ning whet her

adequat e specifications, instructions or warnings were provided,

the trier of fact shall consider the follow ng:

(1) The probability at the time of manufacture or sale

that the product would cause the injury or danage suffered by

t he user or consuner.

(2) The seriousness of that injury or damage.

(3) The defendant's ability, at the time of manufacture

or sale, reasonably to anticipate that the expected product

user or consumer would be aware of the product's risks and

the nature of the potential injury or damage.

(4) The technol ogical feasibility and cost of providing

speci fications, warnings or instructions.

(c) Burden of proof.--In a product liability action based

upon a clained failure to provi de adequate specifications,
instructions or warnings, the plaintiff shall be required to

prove by a preponderance of the evidence that the failure to

provi de adequate specifications, warnings or instructions was

t he proxi mate cause of the injury or danmage.
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§ 8359. State of the art.

In any product liability action, an inference shall be
created that the product was not defective nor the defendant
negligent if the defendant proves by a preponderance of the
evi dence that the product conforned with generally recognized
and prevailing standards, designs or nethods of testing or
manufacturing of the state of the art. For the purposes of this
section "state of the art" nmeans the safety, technical,
mechani cal and scientific knowl edge in existence and reasonably
feasible for use at the tine of the manufacture of the product.
§ 8360. Inadmissibility of evidence of inprovements.

In any product liability action, evidence of advancenents or
changes in technical know edge or techniques, in design, theory
or philosophy, or in manufacturing or testing techniques or of
any alteration, nodification, inprovenent or change in or
di sconti nuance of the manufacture, construction, design,
formula, installation, preparation, assenbly, testing,
mar ket i ng, packagi ng, |abeling or sale of a product, whether
made by the defendant or any other party, which have been nade,
| earned or placed into comobn use subsequent to the tinme the
person who is primarily responsible for manufacturing the final
product allegedly causing injury, death or damage parted with
its possession and control, or sold it, whichever occurred | ast,
shall not be adm ssible for any purpose: Provided, however, That
this section does not require the exclusion of evidence of
subsequent advancenents, alterations, nodifications,

i nprovenents or changes when offered for the purpose of
contradicting a witness or of inpeaching relevant testinony.
§ 8361. Evidence of collateral benefits.

(a) GCeneral rule.--In any product liability action in which
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conpensat ory damages are sought, the defendant shall be entitled
to the adm ssion of evidence as to the nature and extent of any
public collateral benefits or services received or to be
received by the plaintiff. It shall be adm ssible for the
plaintiff to show that such collateral benefits or services
received or to be received are subrogat abl e.

(b) Definition.--As used in this section "public collateral
benefits or services" nmean those benefits or services that an
i ndi vidual receives or is entitled to receive from soci al
security (except those benefits provided under Title XI X of the
Federal Social Security Act and except those nedi care benefits
to which a person's entitlenment depends upon use of his so-
called "lifetine reserve" of benefit days), workmen's
conpensation, any State required tenporary nonoccupati onal
disability and all other benefits (except the proceeds of life
i nsurance and except benefit prograns not statutorily mandat ed)
recei ved by or recoverable by an individual fromany governnent
because of the injury.

§ 8362. Punitive and exenpl ary danages.

(a) GCeneral rule.--In any product liability action, no
punitive or exenplary damages shall be awarded except upon a
finding by the trier of fact that the defendant acted with a bad
notive or with reckless indifference to the health and safety of
t he users or consuners.

(b) Evidence.--Punitive or exenplary damages shall be
awardable only if the plaintiff establishes all the el ements of
t he cause of action for punitive or exenplary damages by cl ear
and convi nci ng evi dence.

(c) Danages stated separately.--The trier of fact shal

separately state the amount of punitive or exenplary damages
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awar ded.
§ 8363. Conparative responsibility in product liability
actions.

(a) GCeneral rule.--In any product liability action the
responsi bility of the person suffering the injury or damage, as
well as the responsibility of all others for causing the injury
or danage, shall be conpared by the trier of fact. The
responsi bility of the person suffering the harmshall not bar
recovery for the injury or danmage sustai ned where it was not
greater than the total responsibility of all parties against
whom recovery i s sought. However, any damages all owed shall be
di m ni shed in proportion to the amount of responsibility
attributable to the person recovering.

(b) Allocating danages and responsibility for each party. --
The court nmay, and when requested by any party shall, direct the
jury to find separate special verdicts determ ning the total
dol | ar ampbunt of damages and the percentages of responsibility
attributable to each party. The court shall then reduce the
anount of such damages in proportion to the anount of
responsibility attributable to the person recovering.

(c) Proportional liability of nmultiple defendants.--Were
the recovery is all owed agai nst nore than one defendant, each
def endant shall be liable for that proportion of the total
dol | ar amount awarded as danages in the ratio of his
responsibility to the amount of responsibility attributed to al
def endant s agai nst whom recovery is allowed. The plaintiff may
recover the full anount of the allowed recovery from any
def endant agai nst whom such plaintiff is not barred from
recovery. Any defendant who is so conpelled to pay nore than his

per cent age share may seek contri buti on.
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(d) Responsibility defined.--As used in this section
"responsi bility" means conduct which was a substantial factor in
bri ngi ng about the harm for which damages are sought.

Section 3. Al acts or parts of acts which are inconsistent
with the provisions of this act are repealed to the extent of
t he inconsi stency.

Section 4. (a) Insurance Conm ssioner to require reports.--
The I nsurance Comm ssioner, by the authority vested in him by
| aw pursuant to the act of June 11, 1947 (P.L.538, No.246),
known as "The Casualty and Surety Rate Regulatory Act," and
sections 213, 214 and 216, act of May 17, 1921 (P.L. 789,

No. 285), known as "The I nsurance Departnment Act of one thousand
ni ne hundred and twenty-one,"” shall require every insurer
transacting the business of insurance in this Comonwealth to
report any and all information the comm ssioner nmay deem
relevant to the faithful performance of his duties in

determ ning that rates for product liability insurance are
nei t her excessive, inadequate nor unfairly discrimnatory.

(b) Insurance Conmm ssioner to review rates.--The
commi ssioner shall fromtinme to tine review all product
liability rate filings to determne their conpliance with the
pur pose of the act of June 11, 1947 (P.L.538, No.246), known as

"The Casualty and Surety Rate Regulatory Act,"” and shall within
one year following the effective date of this act, and annually
thereafter, report his findings to the General Assenbly and
shall take such steps as nmay be appropriate to bring all rate
filings in conformty with the requirenments of "The Casualty and
Surety Rate Regulatory Act."

(c) Reporting requirenents.--

(1) Every insurer authorized to transact business in
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1 this Commonweal th and providing product liability insurance
2 shall on or before March 1 of each year file with the

3 I nsurance Conmmi ssioner a report upon fornms approved by the
4 conmmi ssioner the follow ng informati on pertaining to product
5 l[iability earned prem um experience for:

6 (1) Basic limts liability (25,000/50,000); Bodily
7 injury (5,000/25,000); Property damage per occurrence/ per
8 annual aggr egat e.

9 (i1i) Excess limts.

10 (tit) Bodily injury liability.

11 (iv) Property damage liability.

12 (v) Pennsyl vani a.

13 (vi) Countryw de.

14 (vii) By classification.

15 (viii) Exposure base primarily units of sales,

16 recei pts or payroll for each classification.

17 (2) Every insurer authorized to transact business in
18 this Commonweal th and providing product liability insurance
19 shall on or before March 1 of each year file with the
20 I nsurance Conmi ssioner a report upon forms approved by the
21 commi ssioner the followng information pertaining to clains
22 experience for:
23 (1) Basic limts incurred clains.
24 (i1i) Excess limts incurred clains by |ayer
25 (ti1) The nunber of paid claimns.
26 (iv) The anpount of paid clains.
27 (v) The nunber of outstanding clains.
28 (vi) The dollar anobunt of outstanding cl aimns.
29 (vii) The dollars of incurred | osses eval uated as of
30 27, 39, 51, 63 and 75 nonths.
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1 (viii) The nunber of incurred clains as of the sane
2 eval uation date as of subparagraph (vii).

3 (i x) Nunber by size of incurred clains.

4 (x) Nunber by classification.

5 (xi) Nunber for Pennsyl vani a.

6 (xi1) Nunber countryw de.

7 (xiii) Paid allocated | oss adjustnment expenses.

8 (xiv) Qutstanding allocated | oss adj ustnent

9 expenses.

10 (xv) \Wether or not the conpany sets reserves for

11 product liability insurance clains filed and the annual
12 earni ngs of each such reserve by property and casualty
13 category for the past five years and each year

14 t hereafter.

15 (xvi) Whether or not the conpany sets reserves for
16 any clainms for product liability | osses which have been
17 incurred but not reported and the annual earnings of such
18 reserves for the past five years and each year

19 t hereafter.
20 (xvii) Al reserves established in connection with
21 each property and casualty line or type of insurance.
22 (3) The conm ssioner shall make reports required by this
23 section available to the public.
24 (4) There shall be no liability on the part of and no
25 cause of action of any nature shall arise against any insurer
26 reporting under this section or its agents or enployees, or
27 t he comm ssioner or the enpl oyees of the Insurance
28 Departnment, for any action taken by them pursuant to this
29 secti on.
30 (5) The conm ssioner shall submt to the Governor and
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t he Chairmen of the House and Senate | nsurance Conm ttees no
| ater than 36 nonths fromthe effective date of this section
a report. The report shall evaluate the information reported
by insurers as required under the provisions of paragraphs
(1) and (2) and such relevant data as may be necessary to
eval uate the operations of this section. The report may

i ncl ude recommendati ons at the discretion of the
conmi ssi oner .

(d) Limtation on approval of rates.--The insurance

commi ssioner is hereby directed to di sapprove any product
liability rate filing nmade by any insurer or rating organization
for a period of three years fromthe effective date of this act,

except :

(1) Upon the witten consent of the insured stating his
reasons therefor, filed with and approved by the conm ssioner
a rate in excess of that provided by a filing otherw se
appl i cabl e may be used on any specific risk. The rate shal
becone effective when such consent is filed and shall be
deened to neet the requirenents of this act until such tine
as the comm ssioner reviews the filing and so |long thereafter
as the filing remains in effect.

(2) A filing providing decreased rates for all or
certain classes and categories of risks.

Section 5. This act shall take effect in 60 days and shal

25 apply to all actions accruing after the effective date of this

26 act.
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