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AN ACT

Amending Title 42 (Judiciary and Judicial Procedure) of the

Pennsyl vani a Consol i dated Statutes, adding provisions

relating to product liability actions.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Subchapter B of Chapter 55 of Title 42, act of
Novenber 25, 1970 (P.L.707, No.230), known as the Pennsylvani a

Consolidated Statutes, is anended by adding a section to read:

8§ 5537. Product liability acti ons.

(a) GCeneral 12-year statute of repose.--No product liability

action, as defined in section 8352 (relating to definitions),

may be brought nore than 12 years fromthe tine the person who

is primarily responsi ble for manufacturing the final product

parted with its possessi on and control, or sold it, whichever
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occurred | ast.

(b) Two-year statute of limtation.--Any product liability

action accruing during or prior to the twelfth year fromthe

tinme set forth in subsection (a), shall be brought within two

vears after the date on which that action accrued. However, this

subsection shall be no construed to alter any contrary provision

contained in the act of April 6, 1953 (P.L.3, No.1), known as

the "Uni form Commerci al Code, "

(c) Action for indemmity or contribution.--An action for

i ndermity or contri bution, other than an action arising out of a

witten contract, shall be commenced within the period of tine

set forth in this section, plus 180 days, unl ess extended by the

court, for good cause shown. An action for indemity or

contri bution may be conmenced at the tine the party seeking

i ndermity or contribution is naned a defendant in any acti on,

whet her or not the party seeking i ndemmity or contri buti on has

cone under a fixed obligation to pay danmages in the product

liability action brought against it.

(d) Exceptions.--The limtation period provided in

subsection (a) shall not apply to:

(1) An action based upon fraudul ent m srepresentation,

fraudul ent conceal nent or fraudul ent nondi scl osure by the

def endant .

(2) An action based upon a negoti ated contract ual

obligati on which provides for a different period of

limtation in which the acti on may be commenced.

(3) An action for danmages to the person caused by the

use of or exposure to any product or substance whi ch causes

infjury of a latent or increnental nature whi ch was not

mani fested or reasonably detectable prior to the expiration
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of the period set out in subsection (a).

Section 2.

Sec.

Chapter 83 of Title 42 is anended by adding a

subchapter to read:

CHAPTER 83
PARTI CULAR RI GHTS AND | MVUNI TI ES
SUBCHAPTER E
PRODUCT LI ABI LI TY ACTI ONS

10 8351. Short title of subchapter.

11 8352. Definitions.

12 8353. Strict

l[tability in tort.

13 8354. Permissible theories for product liability actions.

14 8355. Defense for product nodification, alteration or

15 deterioration.

16 8356. Defense for product m suse.

17 8357. Liability for product design or fornula.

18 8358. Failure to specify, instruct or warn.

19 8359. (overnnent standards.

20 8360. State of the art.

21 8361. Inadmissibility of evidence of inprovenents.

22 8362. Evi dence of collateral benefits.

23 8363. Punitive and exenplary danages.

24 8364. Conparative responsibility in product liability

25 acti ons.

26 8365. Bifurcated jury trial.

27 8§ 8351. Sort title of subchapter.

28 Thi s subchapter shall be known and may be cited as the

29 "Product Liability Law "

30 8§ 8352. Definitions.
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The foll ow ng words and phrases when used in this subchapter
shall have unless the context clearly indicates otherw se, the
meani ngs given to themin this section:

"“Manuf acturer.” A seller of a product who manufactures the
fini shed product or any conponent substance or part thereof. The
termincludes any seller who:

(1) has actual know edge of a defect in a product;
(2) creates and furnishes a nmanufacturer with
speci fications for manufacturing the product when the
specifications are related to the all eged defect;
(3) otherw se exercises sone substantial control over
all or a portion of the manufacturing process;
(4) alters or nodifies a product in a substantial way
before it is sold to a user or consumer; or
(5) 1is a business entity owned or controlled by the
manuf acturer of the allegedly defective product.
A seller not otherwi se a manufacturer shall not be deened to be
a manufacturer nmerely because be places or has placed a private
| abel on a product, if the seller discloses the identity of the
actual manufacturer subsequent to the incident which is the
basis of the product liability action and the disclosure is nade
within 60 days after suit is filed or after receiving a witten
request for such disclosure, whichever shall first occur.

"Manuf actures.” Constructs, designs, fabricates, formulates,
installs, prepares, or assenbles a product.

"Person.” An individual, corporation, partnership, business
trust, unincorporated organi zati on, associ ati on, professional
associ ation or joint stock conpany.

"Product." Tangi bl e personal property, including fixtures,

but not including real property or buildings.
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"Product liability action” or "action.” Any action brought
for or on account of personal injury, illness, disease,

di sability, death or property damage caused by the nmanufacture,
construction, design, fornula, installation, preparation,
assenbly, testing, marketing, packaging, |abeling, or sale of
any product or the failure to warn or protect against a danger
or hazard in the use, msuse or unintended use of any product,

or the failure to provide proper instructions for the use of any
product, including such an action brought under the act of Apri
6, 1953 (P.L.3, No.1), known as the "Uniform Conmerci al Code."

"Seller." Any person, including a wholesaler, distributor or
retailer, who is engaged in the business of selling or |easing
such products for resale, use or consunption.

"User or consuner." A person who uses or consunes a product,
i ncl udi ng bystanders or other persons who are harned by a
product .

§ 8353. Strict liability in tort.

(a) GCeneral rule.--A manufacturer is subject to liability
for physical harm caused to the person or property of the user
or consuner only if all of the follow ng conditions are net:

(1) The product was manufactured in a defective
condi tion.

(2) The product was expected to and did reach the user
or consuner W thout substantial change in the condition in
which it was manuf act ur ed.

(3) The defective condition was unreasonably dangerous
to the person or property of the user or consuner.

(4) The defective condition caused the harm sustai ned by
t he person or property of the user or consuner.

(b) Lack of care or contract not necessary.--The rule stated
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1 in subsection (a) applies although:

2 (1) the manufacturer has exercised all possible care in
3 t he manufacture and sale of the product; and

4 (2) the user or consuner has not bought the product from
5 or entered into any contractual relation with the

6 manuf act urer.

7 (c) Manufacturer not guarantor.--In any action brought on

8 the theory of strict liability as set forth in subsection (a),

9 the trier of fact shall not be instructed that the manufacturer

10 is the guarantor of the safety of the product.
11 8§ 8354. Permissible theories for product liability actions.
12 (a) GCeneral rule.--Product liability actions shall be

13 brought only upon the theories of:

14 (1) Negligence.

15 (2) Breach of contract, including breach of warranty,
16 express or inplied.

17 (3) Breach of, or failure to discharge, a duty to warn
18 or instruct, whether deliberate or negligent.

19 (4) M srepresentation, conceal nent or nondi scl osure,
20 whet her fraudul ent or negligent.

21 (5) In the case of a manufacturer, strict liability in
22 tort as defined in this subchapter, except as set forth in
23 sections 8357 (relating to liability for product design or
24 formula) and 8358 (relating to failure to specify, instruct
25 or warn).

26 (b) Action against seller.--No product liability action

27 based on the theory of strict liability in tort shall be

28 comenced or maintai ned agai nst any seller of a product who is
29 not otherw se a manufacturer. This subsection shall not prevent
30 an action based upon any of the other theories of liability
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listed in subsection (a) from being brought against a seller.
§ 8355. Defense for product nodification, alteration or
deterioration.

(a) GCeneral rule.--A defendant shall not be liable for harm
t hat woul d not have occurred but for the fact that the product
was altered or nodified by a third party unless the plaintiff
proves by a preponderance of the evidence that:

(1) the alteration or nodification was in accordance
with the defendant's instructions or specifications;

(2) the alteration or nodification was nade with the
express consent of the defendant; or

(3) the alteration or nodification was the result of
conduct that reasonably should have been anticipated by the

def endant .

(b) Definition.--For purposes of this section, "alteration
or nodification” includes, but is not limted to, changes in the
design, formula, function, or use of the product fromthat
originally designed, tested or intended by the defendant, or
changes in or renoval of any safety feature or deterioration
arising fromunreasonable failure to observe routine care and
mai nt enance.

§ 8356. Defense for product m suse.

(a) GCeneral rule.--In any product liability action, it shal
be a defense to the action if the defendant proves by a
preponderance of the evidence that the injury or danmages arose
from m suse of the product by any person other than the
def endant .

(b) Definition.--For the purposes of this subsection (a),

m suse shall include, in addition to uses deened to constitute

m suse under the | aw of this Commopnweal t h:
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(1) Uses contrary to adequate reconmendati ons,
speci fications, instructions or warnings acconpanying the
product or otherw se provided by the defendant, unless the
def endant knows, or is aware of facts fromwhich a reasonable
person would infer, that there exist identifiable hazards
associated with a substantial pattern of use contrary to such
recommendat i ons, specifications, instructions or warnings,
and fails, or has failed, to take reasonabl e precautions
agai nst such hazards.

(2) Uses other than those for which persons of ordinary
skill and judgnment (or in the case of prescription products,
practitioners of appropriate nedical skill and judgnent)
woul d normal Iy and reasonably expect the product to be
sui tabl e.

§ 8357. Liability for product design or fornula.

(a) Liability limted.--In any product liability action
based upon injury or damage clainmed to have resulted fromthe
defective design or fornula of a product, the manufacturer shal
not be held liable on the theory of strict liability in tort but
may be held liable on the theory of negligence, contract,
express warranty or m srepresentation.

(b) Alternative design or formula available.--In any such
product liability action based on negligence, the manufacturer
responsi bl e for the design or fornmula of a product shall not be
Iiable unless the plaintiff proves by a preponderance of the
evi dence that an alternative design or formula, the utilization
of which woul d have prevented the injury, or would have resulted
in less severe injury, was known and readily available to the
manufacturer at the tine the product was designed or fornmulated.

(c) Considerations in determnation.--In determning in
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accordance with subsection (b) whether the product was defective
in design or fornmula, the trier of fact shall consider whether
an alternative design or formula should have been utilized, in
light of the foll ow ng:

(1) the likelihood at the tine of manufacturer that the
product woul d cause the harm suffered by the user or
consuner;

(2) the seriousness of that harm

(3) the technol ogical feasibility of manufacturing the
product in accordance with the alternative design or fornmula.

(4) the relative costs of producing, distributing and
selling such an alternative design or fornula.

(5) the new or additional hazards that nmay result from
such an alternative design or fornmula.

(d) Safety or protective devices.--In any product liability
action in which a defect in the formrmulation or design of a
product is alleged, the manufacturer shall not be liable for any
of the injury or damage which coul d have been avoi ded or reduced
by attachnent to, inclusion in, or use with the product of a
safety or protective device or substance, if the defendant
proves by a preponderance of the evidence that:

(1) the attachment, inclusion, or use of such safety or
protective device or substance woul d have been inappropriate
to or inconpatible with a function or manner of use to which
t he product reasonably was suited; or

(2) such safety or protective device or substance was
of fered or recormmended by the manufacturer for purchase or
use by the user or consumer who was injured or danaged, or by
such person's enpl oyer, and such person or such person's

enpl oyer did not purchase or use such additional safety or
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protective device or substance.

§ 8358. Failure to specify, instruct or warn.

(a) Liability limted.--In any product liability action
based upon an alleged failure to provide adequate
speci fications, instructions or warnings, the manufacturer or
any ot her defendant shall not be held liable for failure to
specify, instruct or warn, except upon the theory of negligence.

(b) Considerations in determ nation.--1n determ ning whether
adequat e specifications, instructions or warni ngs were provided,
the trier of fact shall consider follow ng:

(1) The likelihood at the tine of manufacture or sale
that the product would cause the harm suffered by the user or
consuner.

(2) The seriousness of that harm

(3) The defendant's ability, at the tinme of manufacture
or sale, to anticipate that the expected product user or
consuner woul d be aware of the product's risks and the nature
of the potential harm

(4) The technol ogical feasibility and cost of providing
speci fications, warnings or instructions.

(c) Burden of proof.--In a product liability action based
upon a clained failure to provi de adequate specifications,
instructions or warnings, the plaintiff shall be required to
prove by a preponderance of the evidence that if adequate
speci fications, warnings or instructions had been provided, the
user or consumer would not have suffered the harm
§ 8359. Covernnent standards.

(a) Request for determ nation as to product.--A defendant
may by a notion request the court to determ ne whether the

i njury-causi ng aspect of the product conformed to an
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adm nistrative or legislative standard in existence at the tine
t he defendant parted with possession and control of the product,
or sold it, whichever occurred |ast.

(b) Affirmative determ nation.--1f the court nmakes the
determ nation referred to in subsection (a) in the affirmative,
it shall instruct the trier of fact to presune that the product
was not defective and that the defendant was not negligent. This
presunption may be rebutted by a preponderance of evidence
show ng that:

(1) the standard was not devel oped as a result of
careful, thorough product testing and a formal product safety
eval uati on;

(2) consuner interests were not considered in
formul ati ng the standard; or

(3) the standard was not up to date in |light of the
t echnol ogi cal and scientific know edge reasonably avail abl e
at the time of pronul gation thereof.

(c) Request for determ nation as to defendant.--A defendant
may by notion request the court to determ ne whether the injury-
causi ng aspect of the product conforned to an administrative or
| egi sl ative standard with which the defendant was obligated to
conply at the tinme the defendant parted with possession and
control of the product, or sold it, whichever occurred last. If
t he court makes such determination in the affirmative, it shal
be concl usively presuned that the product was not defective nor
t he def endant negli gent.

§ 8360. State of the art.

In any product liability action, it shall be a rebuttable

presunption that the product was not defective nor the defendant

negligent if the defendant proves by a preponderance of the
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evi dence that the product conforned with generally recognized
and prevailing standards, designs or nethods of testing or
manufacturing of the state of the art. For the purposes of this
section "state of the art" nmeans the safety, technical,
mechani cal and scientific knowl edge in existence and reasonably
feasible for use at the tine of the manufacture of the product.
§ 8361. Inadmissibility of evidence of inprovenments.

In any product liability action, evidence of advancenents or
changes in technical know edge or techniques, in design, theory
or philosophy, or in manufacturing or testing techniques or of
any alteration, nodification, inprovenent or change in or
di sconti nuance of the manufacture, construction, design,
formula, installation, preparation, assenbly, testing,
mar ket i ng, packagi ng, |abeling or sale of a product, whether
made by the defendant or any other party, which have been nade,
| earned or placed into comon use subsequent to the tinme of the
design, testing and manufacturing of the product allegedly
causi ng such injury, death or damage, shall not be adm ssible
for any purpose.

§ 8362. Evidence of collateral benefits.

(a) GCeneral rule.--In any product liability action in which
conpensat ory damages are sought, the defendant shall be entitled
to the adm ssion of evidence as to the nature and extent of any
public collateral benefits or services received or to be
received by the plaintiff. It shall be adm ssible for the
plaintiff to show that such collateral benefits or services
received or to be received are subrogatable. Likew se, in any
product liability action resulting froma death, evidence as to
the remarriage of a surviving spouse shall be adm ssible.

(b) Definition.--As used in this section "public collateral
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benefits or services" nmean those benefits or services that an
i ndi vidual receives or is entitled to receive from soci al
security (except those benefits provided under Title XI X of the
Federal Social Security Act and except those nedi care benefits
to which a person's entitlenment depends upon use of his so-
called "lifetine reserve" of benefit days), workmen's
conpensation, any State required tenporary nonoccupati onal
disability and all other benefits (except the proceeds of life
i nsurance and except benefit prograns not |egislatively
mandat ed) received by or available to an individual from any
gover nment because of the injury.

§ 8363. Punitive and exenpl ary danages.

(a) GCeneral rule.--In any product liability action no
punitive or exenplary damages shall be awarded except upon a
finding by the trier of fact that the defendant personally acted
out of hatred or spite directed toward the plaintiff or
knowi ngly acted in flagrant and gross disregard of public health
and safety. Proof of gross negligence shall not create a
presunption either rebuttable or conclusive that punitive or
exenpl ary danages are awardabl e.

(b) Evidence.--Punitive or exenplary damages shall be
awardable only if the plaintiff establishes all the el enments of
t he cause of action for punitive or exenplary damages by cl ear
and convi nci ng evi dence.

(c) Danages stated separately.--The trier of fact shal
separately state the amount of punitive or exenplary damages
awar ded.

§ 8364. Conparative responsibility in product liability
actions.

(a) GCeneral rule.--In any product liability action the
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responsi bility of the person suffering the harm as well as the
responsibility of all others for causing the harm shall be
conpared by the trier of fact. The responsibility of the person
suffering the harmshall not bar recovery for the harm sustai ned
where it was not greater than the responsibility of the party
agai nst whom recovery is sought. However, any damages all owed
shall be dimnished in proportion to the anmount of
responsibility attributable to the person recovering.

(b) Allocating danages and responsibility for each party. --
The court nmay, and when requested by any party shall, direct the
jury to find separate special verdicts determ ning the total
dol | ar ampbunt of damages and the percentages of responsibility
attributable to each party. The court shall then reduce the
anount of such damages in proportion to the anount of
responsibility attributable to the person recovering.

(c) Proportional liability of nmultiple defendants.--Were
the recovery is all owed agai nst nore than one defendant, each
def endant shall be liable only for that proportion of the total
dol | ar amount awarded as danages in the ratio of his
responsibility to the amount of responsibility attributed to al
def endant s agai nst whom recovery is all owed.

(d) Responsibility defined.--As used in this section
"responsi bility" means conduct which was a substantial factor in
bri ngi ng about the harm for which damages are sought.

§ 8365. Bifurcated jury trial.

The jury before whom any product liability action is tried
shall ascertain their verdict as to liability. If the verdict is
agai nst any defendant, after it is recorded and before the jury
is permtted to separate, the court shall proceed to receive

such additional evidence not previously received at the trial as
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may be rel evant and adm ssible on the question of damages and
shall permt such argunment by counsel and deliver such charge as
may be just and proper in the circunstances. The jury shall then
retire and consi der what damages shall be awarded and render
such verdict accordingly agai nst any defendant found |i able.

Section 3. Al acts or parts of acts which are inconsistent
with the provision of this act are repealed to the extent of the
i nconsi stency.

Section 4. This act shall take effect in 60 days and shal
apply to all actions accruing after the effective date of this

act .
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