PRI OR PRINTER S NO. 721 PRINTER S NO. 1242

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 679 =35~

| NTRODUCED BY HANKI NS, CI ANFRANI, HACER, LYNCH, COPPERSM TH,
HESS, H LL, SM TH AND MELLOW MARCH 30, 1977

SENATOR HANKI NS, | NSURANCE, AS AMENDED, JULY 28, 1977
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AN ACT
Amendi ng the act of October 15, 1975 (P.L.390, No.111), entitled

"An act relating to nmedical and health related nal practice

i nsurance, prescribing the powers and duties of the Insurance

Departnment; providing for a joint underwiting plan; the

Arbitration Panels for Health Care, conpul sory screening of

clainms; collateral sources requirenent; limtation on

contingent fee conpensation; establishing a Catastrophe Loss

Fund; and prescribing penalties,” PROVI DI NG ADDI Tl ONAL <—

PROCEDURES TO CONTROL THE MALPRACTI CE OF HEALTH CARE SERVI CES

AND aut hori zing certain professional corporations to obtain

i nsurance coverage fromcertai n sources.

The CGeneral Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

SECTION 1. THE DEFI NI TI ONS OF "GOVERNVENT" AND "HEALTH CARE  <—
PROVI DER" | N SECTI ON 103 AND THE | NTRODUCTORY PARAGRAPH AND
PARAGRAPHS (4) AND (5) OF SUBSECTION (A) OF SECTION 701, ACT OF
OCTOBER 15, 1975 (P.L.390, NO 111), KNOMW AS THE "HEALTH CARE
SERVI CES MALPRACTI CE ACT," AMENDED JULY 15, 1976 (P.L.1028,

NO. 207), ARE AMENDED AND DEFI NI TI ONS ARE ADDED TO SECTI ON 103 TO
READ:
SECTI ON 103. DEFINITIONS.--AS USED IN TH S ACT:

"ACT" MEANS THE ACT OF OCTOBER 15, 1975 (P.L.390, NO 111),
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KNOWN AS THE "HEALTH CARE SERVI CES MALPRACTI CE ACT, " UNLESS

OTHERW SE STATED.

* * %

" GOVERNMENT" MEANS THE GOVERNMENT OF THE UNI TED STATES, THE
COMVONVEALTH OF PENNSYLVANI A, ANY STATE, ANY PCLI TI CAL

SUBDI VI SI ON OF A STATE, ANY | NSTRUVENTALI TY OF ONE OR MORE
STATES, OR ANY AGENCY, SUBDI VI SI ON, OR DEPARTMENT OF ANY SUCH
GOVERNMENT, | NCLUDI NG ANY CORPORATI ON OR OTHER ASSCOCI ATl ON
ORGANI ZED BY A GOVERNMVENT FOR THE EXECUTI ON OF A GOVERNMENT
PROGRAM AND SUBJECT TO CONTROL BY A GOVERNMENT, OR ANY
CORPORATI ON OR AGENCY ESTABLI SHED UNDER AN | NTERSTATE COWPACT OR
| NTERNATI ONAL TREATY.
"HEALTH CARE PROVI DER' MEANS A PRI MARY HEALTH CENTER OR A
PERSQN, CORPCRATI ON, FACI LI TY I NSTI TUTI ON OR OTHER ENTI TY
LI CENSED OR APPROVED BY THE COMMONVEALTH TO PROVI DE HEALTH CARE
OR PROFESSI ONAL MEDI CAL SERVI CES AS A PHYSI Cl AN, [ AN OSTEOPATHI C
PHYSI CI AN OR SURGEQN,] A PODI ATRI ST, HOSPI TAL, NURSI NG HOVE, AND
EXCEPT AS TO SECTI ON 701(A), AN OFFI CER, EMPLOYEE OR AGENT OF
ANY OF THEM ACTI NG I N THE COURSE AND SCOPE OF HI S EMPLOYMENT.
"HEALTH CARE PROFESSI ONAL" MEANS THOSE PERSONS OR ENTI TI ES

ACTI VELY ENGAGED I N PROVI DI NG OR RENDERI NG HEALTH SERVI CES AS

DETERM NED BY THE COVM SSI ONER N ACCORD W TH SECTI ON 804.

* * %

"PLAN OF RI SK MANAGEMENT" MEANS A PROGRAM ESTABL| SHED AND

MAI NTAI NED FOR THE PURPOSES OF REDUCI NG THE FREQUENCY OR

SEVERI TY OF PERSONAL [ NJURIES OR DEATH ARI SING QUT OF THE

RENDI TI ON OF OR FAI LURE TO RENDER PROFESSI ONAL_SERVI CES BY A

HEALTH CARE PROVI DER OR HEALTH CARE PROFESSI ONAL_AS DEFI NED | N

THE ACT, THROUGH LGSS PREVENTI ON, LOSS REDUCTI ON AND OTHER

GENERALLY ACCEPTED RI SK MANAGEMENT TECHNI QUES.
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* * %

SECTI ON 701. PROFESSI ONAL LI ABI LI TY | NSURANCE AND FUND. - - (A)
EVERY HEALTH CARE PROVI DER AS DEFI NED IN THI S ACT, PRACTI Cl NG
MVEDI CI NE OR PODI ATRY OR OTHERW SE PROVI DI NG HEALTH CARE SERVI CES
IN THE COVWONWEALTH SHALL | NSURE H S PROFESSI ONAL LI ABILITY WTH
AN | NSURANCE COVPANY EI THER LI CENSED OR APPROVED | N THE

COMVONVEALTH OF PENNSYLVANI A OR PROVI DE PROOF OF SELF- I NSURANCE

I N ACCORDANCE W TH THI S SECTI ON.

* x %

(4) ALL SELF-1 NSURANCE PLANS SHALL BE SUBM TTED W TH SUCH
I NFORVATI ON AS THE COW SSI ONER SHALL REQUI RE FOR APPROVAL AND
SHALL BE APPROVED BY THE COWM SSI ONER UPON HI' S FI NDI NG THAT THE
PLAN CONSTI TUTES PROTECTI ON EQUI VALENT TO THE | NSURANCE
REQUI REMENTS OF A HEALTH CARE PROVI DER AND PROVI DE FOR A PLAN OF

Rl SK_MANAGEMVENT ACCEPTABLE TO THE COVM SS|I ONER.

(5) A FEE SHALL BE CHARCED BY THE | NSURANCE DEPARTMENT TO
ALL SELF-1 NSURERS FOR EXAM NATI ON , RE- EXAM NATI ON AND APPROVAL

OF THEI R PLANS EQUAL TO THE ACTUAL COSTS | NCURRED BY THE

| NSURANCE DEPARTMENT. ALL SELF- I NSURERS SHALL PAY THE FEE FOR

TH' S EXAM NATI ON, RE- EXAM NATI ON AND APPROVAL DI RECTLY TO THE

| NSURANCE DEPARTMENT. THE FUNDS COLLECTED FOR THE EXAM NATI ON,

RE- EXAM NATI ON AND APPROVAL FOR THESE SELF-1 NSURANCE PLANS SHALL

BE FOR THE SOLE AND EXCLUSI VE USE COF THE | NSURANCE DEPARTMENT

FOR REI MBURSEMENT | N CARRYI NG OUT_THE PROVISIONS OF THI S ACT. AT

ANY TI ME DURI NG THE REVI EW OF SELF- I NSURANCE PLANS, THE

COW SSI ONER AT HI' S DI SCRETI ON MAY DELEGATE THE EXAM NATI ON OF

SELF- I NSURANCE PLANS TO ANY QUALI FI ED PERSON OR ORGANI ZATI ON NOT

EMPLOYED BY THE | NSURANCE DEPARTMENT OR AFFI LI ATED WTH THE

SELF-INSURER. IN THI' S | NSTANCE THE REASONABLE FEE FOR THI' S

SERVI CE SHALL BE PAID DI RECTLY TO THE EXAM NI NG PERSON OR
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ORGANI ZATI ON AND NOT_THE | NSURANCE DEPARTMENT.

* * %

SECTI ON 2. SUBSECTI ON (B) OF SECTI ON 803, SECTION 804 AND
SECTI ON 808 OF THE ACT ARE AMENDED TO READ:

SECTI ON 803. PLAN OPERATI ON, RATES AND DEFICI TS, -- * * *
(B) I N THE EVENT THAT THE JO NT UNDERWRI TI NG ASSOCI ATI ON
SUFFERS A DEFICIT I N ANY CALENDAR YEAR, THE BOARD OF DI RECTORS
OF THE JO NT UNDERWRI TI NG ASSOCI ATI ON SHALL SO CERTI FY TO [ THE

DI RECTOR OF THE CATASTROPHE LOSS FUND AND] THE | NSURANCE

COW SSI ONER.  SUCH CERTI FI CATI ON SHALL BE SUBJECT TO THE REVI EW
AND APPROVAL OF THE | NSURANCE COMM SSI ONER. W THI N 60 DAYS
FOLLOW NG SUCH CERTI FI CATI ON AND APPROVAL [ THE DI RECTOR OF THE
FUND SHALL MAKE SUFFI CI ENT PAYMENT TO THE JO NT UNDERWRI TI NG
ASSCCI ATI ON TO COVPENSATE FOR SAI D DEFI CI T] THE PLAN SHALL

ASSESS MEMBER | NSURERS ON AN EQUI TABLE APPORTI ONMENT BASI S

SUFFI G ENT_FUNDS TO COMPENSATE THE JO NT_UNDERWRI Tl NG

ASSCOCI ATION FOR SAID DEFICIT. TH S ASSESSMENT SHALL BE MADE

RETROACTI VE_TO JANUARY 13, 1976. A DEFICIT SHALL EXI ST WHENEVER

THE SUM OF THE EARNED PREM UMS COLLECTED BY THE JO NT

UNDERVRI TI NG ASSCOCI ATI ON AND THE | NVESTMENT | NCOVE THEREFROM | S
EXHAUSTED BY VI RTUE OF PAYMENT OF OR ALLOCATI ON FOR THE JO NT
UNDERVRI TI NG ASSOCI ATI ON'' S NECESSARY ADM NI STRATI VE EXPENSES,
TAXES, LOSSES, LOST ADJUSTMENT EXPENSES AND RESERVES, | NCLUDI NG
RESERVES FOR (1) LOSSES | NCURRED, EXCLUDI NG | NCURRED BUT_NOT

REPORTED LOSSES EXCEPT TO THE EXTENT THAT A RESERVE NMAY BE

ESTABLI SHED FOR A REPORTED | NCI DENT_WWH CH REASONABLY NMAY RESULT

IN A CLAIM_ (2) [LOSSES | NCURRED BUT NOT REPORTED, (3)] LOSS

ADJUSTMENT EXPENSES, [(4)](3) UNEARNED PREM UVB.
SECTI ON 804. AUTHORI TY OF | NSURANCE COWM SSI ONER. - - TO CARRY
OUT THE OBJECTI VES OF THI'S ARTI CLE, THE COWM SSI ONER MAY ADOPT

19770S0679B1242 - 4 -
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RULES, MAKE CRDERS, ENTER | NTO AGREEMENTS W TH OTHER
GOVERNMENTAL OR PRI VATE ENTI TI ES AND | NDI VI DUALS AND FORM AND
OPERATE OR AUTHORI ZE THE FORVATI ON AND OPERATI ON OF BUREAUS AND
OTHER LEGAL ENTI TI ES. VWHENEVER THE COWM SSI ONER FI NDS AFTER

REVI EW OF THE PROFESSI ONAL LI ABI LI TY | NSURANCE MARKET THAT

HEALTH CARE PROFESSI ONALS CANNOT CONVEN ENTLY OBTAI N

PROFESSI ONAL LI ABILITY | NSURANCE THROUGH ORDI NARY METHODS AT

RATES NOT | N EXCESS OF THOSE APPLI CABLE TO SIM LARLY SI TUATED

HEALTH CARE PROVI DERS UNDER THE PLAN, HE MAY DI RECT THE PLAN TO

PROVIDE BASIC LIM TS PROFESSI ONAL LI ABI LI TY | NSURANCE COVERAGE

N THE AMOUNT OF $100, 000 PER OCCURRENCE AND $300, 000 PER ANNUAL

AGGREGATE OR IN OTHER AMOUNTS AS HE MAY DEEM APPROPRI ATE. FOR

THE PURPOSES OF THI S SECTI ON, OTHER HEALTH CARE PROFESS| ONALS

SHALL | NCLUDE BUT ARE NOT_LIM TED TO LI CENSED OR APPROVED

PROVI DERS OF HEALTH CARE SERVI CES OF ANY NATURE AND THOSE

PROVI DERS OF HEALTH CARE SERVI CES VWH CH ARE NOT LI CENSED BUT

VH CH IN THE COW SSI ONER' S JUDGVENT _CONTRI BUTE SUBSTANTI ALLY TO

THE PUBLI C VWELFARE THROUGH THE DELI VERY OF HEALTH CARE SERVI CES.

SECTI ON 808. WHEN PLAN EXCLUSI VE SOURCE OF | NSURANCE. -- 1 F
THE PRI VATE | NSURANCE MARKET UNFAI RLY DI SCRI M NATES AGAI NST
[ HHGHER RI SK PHYSI CI ANS BY DENYI NG PROFESSI ONAL LI ABI LI TY
I NSURANCE COVERAGE TO 50% OR MORE OF ALL PHYSI Cl ANS | N | NSURANCE
RATI NG CLASSES 3, 4 OR 5, OR THEI R EQUI VALENTS] ANY CLASS OF

HEALTH CARE PROVI DER OR HEALTH CARE PROFESSI ONAL DEFI NED UNDER

TH'S ACT OR I NCLUDED BY THE COWM SSI ONER' S ACTI ON UNDER SECTI ON

804_BY DENYI NG PROFESSI ONAL LI ABILITY | NSURANCE COVERAGE TO 50%

OR MORE OF A CLASS OF HEALTH CARE PROVI DER OR HEALTH CARE

PROFESSI ONAL_ElI THER BY RATI NG CLASS OR BY HEALTH CARE PROVI DER

OR HEALTH CARE PROFESSI ONAL_DEFI NI TI ON, THE COW SSI ONER, AFTER

NOTI CE | N THE PENNSYLVANI A BULLETI N AND PUBLI C HEARI NGS, MNAY
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DECLARE THAT THE PLAN ESTABLI SHED UNDER THI S ARTI CLE SHALL BE
THE SOLE AND EXCLUSI VE SOURCE OF PROFESSI ONAL LI ABI LI TY

| NSURANCE FOR [ HEALTH CARE PROVI DERS W THI N THI S COVMONVEALTH.
THE COW SSI ONER MAY DI SSOLVE THE PLAN | F HE DETERM NES THAT | T
'S NO LONGER NECESSARY AND THAT AN ADEQUATE MARKET W LL BE

MAI NTAI NED FOR PROFESSI ONAL LI ABI LI TY | NSURANCE FOR HEALTH CARE
PROVI DERS BY THE PRI VATE | NSURANCE MARKET. THE COWM SSI ONER MAY
REESTABLI SH THE PLAN | F HE SHALL FI ND THAT THE PRI VATE | NDUSTRY
HAS FAI LED TO PROVI DE AN ADEQUATE MARKET FOR PROFESSI ONAL

LI ABI LI TY | NSURANCE BY DENYlI NG PROFESSI ONAL LI ABI LI TY | NSURANCE
COVERAGE TO 50% OR MORE OF ALL RATI NG CLASSES 3, 4 OR 5, OR
THEI R EQUI VALENTS, AND MAY DECLARE | T THE SOLE AND EXCLUSI VE
SOURCE OF SUCH | NSURANCE UNDER THE PROCEDURE SET FORTH IN THI S
SECTI ON.] THAT CLASS OF HEALTH CARE PROVI DER OR HEALTH CARE

PROFESSI ONAL W THI N THE COMVONVEALTH. WHENEVER THE COVM SSI ONER

DETERM NES THAT AN ADEQUATE MARKET WLL BE MAI NTAI NED FOR

PROFESSI ONAL LIABILITY FOR THAT CLASS OF HEALTH CARE PROVI DER OR

HEALTH CARE PROFESSI ONAL_BY THE PRI VATE | NSURANCE MARKET, HE MNAY

DI SSOLVE THE PLAN OR REVOKE THE PLAN S EXCLUSI VE UNDERVRI Tl NG

AUTHORI TY.

Section + 3. The act ef—October—315—31945(P 390Nt <—
krown—as—the“HealthCareServicesMalpractice—Act— i s anended

by addi ng a section to read:

Secti on 811. Pr of essi onal Corporations.--(a) The Joint

Underwriti ng Associ ati on shall offer basic coverage i nsurance to

such professional corporations entirely owned by health care

provi ders who cannot conveni ently obtain i nsurance through

ordinary nethods at rates not in excess of those applicable to

simlarly situated professional corporations.

(b)) In the event that a professional corporation entirely

19770S0679B1242 - 6 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

owned by health care providers elected to be covered by

professional liability i nsurance and upon paynent of the annual

surcharge as required by section 701(e), the professional

corporation shall be entitled to such excess coverage fromthe

Medi cal Professional Liability Catastrophe Loss Fund as is

provided in this act.

SECTI ON 4. SECTI ON 1002 OF THE ACT, AMENDED JULY 15, 1976 <—
(P.L.1028, NO. 207) |I'S AMENDED TO READ:
SECTI ON 1002. [ CANCELLATI ON] TERM NATI ON OF | NSURANCE

POLICY.--(A ANY TERM NATI ON OF A PROFESSI ONAL LI ABI LITY

I NSURANCE POLI CY BY CANCELLATI ON, EXCEPT FOR SUSPENSI ON OR
REVOCATI ON OF THE | NSURED S LI CENSE OR APPROVAL BY THE
COWONVEALTH TO PROVI DE HEALTH CARE SERVI CES OR FOR REASON OF
NONPAYMENT OF PREM UM | S NOT EFFECTI VE AGAI NST THE | NSURED
COVERED THEREBY, UNLESS NOTI CE OF [ CANCELLATI ON] TERM NATI ON

SHALL HAVE BEEN G VEN W THI N 60 DAYS AFTER THE | SSUANCE OF SUCH
CONTRACT OF | NSURANCE [ AGAI NST] TO THE | NSURED COVERED
THEREUNDER AND NO [ CANCELLATI ON] TERM NATI ON SHALL TAKE EFFECT

UNLESS A WRI TTEN NOTI CE [ STATI NG THE REASONS FOR THE
CANCELLATI ON AND THE DATE AND TI ME UPON VH CH TERM NATI ON
BECOVES EFFECTI VE HAS BEEN RECElI VED BY THE COW SSI ONER AT HI' S
OFFI CE. MAI LI NG OF SUCH NOTI CE TO THE COWMM SSI ONER AT HI' S

PRI NCI PAL OFFI CE ADDRESS SHALL CONSTI TUTE NOTI CE TO THE

COW SSI ONER] HAS BEEN MAI LED TO THE | NSURED AND THE

COW SSI ONER.  SUCH NOTI CE SHALL:

(1) STATE THE TI ME AND DATE THAT THE TERM NATI ON BECOVES

EFFECTI VE.

(2) STATE THE SPECI FI C REASON OR REASONS OF THE | NSURER FOR

TERM NATI ON.

(B) IN THE EVENT COF TERM NATI ON BY NONRENEVWAL, THE | NSURER
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MUST MAIL WRITTEN NOTI CE TO THE | NSURED AND THE COVM SSI ONER

VH CH SHALL:

(1) STATE THE SPECI FI C REASON OR REASONS FOR NONRENEWAL.

(2) STATE THE DATE AND TI ME UPON WHI CH THE NONRENEWAL

BECOVES EFFECTI VE.

(G THE NOTI CE OF NONRENEWAL MUST BE MAI LED TO THE | NSURED

AND THE COVMM SSI ONER 60 DAYS PRI OR TO NONRENEWAL OF THE PQOLI CY.

Section 2 5. This act shall take effect imediately, and
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shall be retroactive to January 13, 1976.

C28L11DGS/ 19770S0679B1242 - 8 -



