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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 11006 *5n”

| NTRODUCED BY ZEMPRELLI, HI LL, COPPERSM TH, MYERS, NOSZKA,
SCANLON, LEW S, STAPLETON, HAGER, REI BMAN, JUBEL| RER, LYNCH
MURRAY, DWYER, FLEM NG EW NG EARLY, NOLAN, LENTZ, ANDREWS
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SENATOR ZEMPRELLI, BUSI NESS AND COMMERCE, AS AMENDED
NOVEMBER 19, 1975
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AN ACT
Providing for the protection of Pennsylvania corporations,
shar ehol ders, enployees and the public, and to prevent fraud
and deceptlon by requiring certain persons purchasing equity
securities of any corporation incorporated in Pennsylvania or
having its principal office and substantial assets |located in
this Cormonweal th to make a full and fair disclosure to
offerees of all material information in regard to takeover
of fers.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short Title.--This act should be known as the
"Takeover Disclosure Law. "
Section 2. Findings and Declaration of Policy.--It is hereby
determ ned and declared as a matter of |egislative finding that
| egislation is necessary to provide adequate protection for
Pennsyl vani a corporations, sharehol ders, and enpl oyees and the
public fromthe use of takeover offers without full and fair
di scl osure of information concerning them

Section 3. Definitions.--As used in this act:
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"Affiliate" with respect to a person nmeans any person
controlling, controlled by, or under comon control w th such
per son.

"Associate" with respect to a person neans any person acting
jointly or in concert with such person for the purpose of
acquiring, holding, or disposing of, or exercising any voting
rights attached to the equity securities of an issuer.

"Conmi ssion” means the Pennsylvania Securities Conm ssion.

"Equity security" nmeans any share or simlar security, or any
security convertible, with or without consideration, into such a
security; or carrying any warrant or right to subscribe to or
pur chase such a security; or any such warrant or right or any
ot her security which, the comm ssion, for the protection of
security holders, treats as an equity security pursuant to the
Pennsyl vani a Securities Act of 1972 or pursuant to any
regul ati on of the Pennsylvania Securities Conm ssion.

"Offeree” neans a record or beneficial owner of equity
securities to whom a takeover offer is nade or proposed to be
made.

"Offeror” neans a person who nakes or participates in any way
in maki ng a takeover offer. O feror does not include any bank or
br oker - deal er | oaning funds to an offeror in the ordinary course
of its business, or any bank, broker-deal er, attorney,
accountant, consultant, enployee, or other person furnishing
information or advice to or performng mnisterial duties for an
of feror, and not otherw se participating in the takeover offer.

"Takeover offer” means the acquisition of or offer to acquire
any equity security of a target conpany, pursuant to a tender
offer, if after the acquisition thereof, the offeror would,

directly or indirectly, be a beneficial owner of nore than 5% of
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any class of the outstanding equity securities of the target
conpany. "Takeover offer” does not include (i) an offer to
acquire equity securities to be effected by a registered broker-
deal er on a stock exchange or in the over-the-counter market if
t he broker perforns only the customary broker's function and
receives no nore than the custonmary broker's comm ssion and if
neither the principal nor the broker solicits or arranges for
the solicitation of orders to sell such equity securities, (ii)
of fers nmade by a dealer for his own account in the ordinary
course of his business of buying and selling such security,
(i) an offer to acquire such equity security solely in
exchange for other securities, or the acquisition of such equity
security pursuant to such offer, for the sole account of the
offeror, in good faith and not for the purpose of avoiding this
section, and not involving any public offering of such other
securities within the nmeaning of section 4 of Title I of the
"Securities Act of 1933," 48 Stat. 77, 15 U.S.C. 77D (2), as
amended or sections 201 and 202 of the act of Decenber 5, 1972
(P.L.1280, No.284), known as the "Pennsylvania Securities Act of
1972," (iv) an offer as to which the target conpany, acting
through its board of directors, recommends acceptance to its
sharehol ders, if the offer is nade to all sharehol ders on
substantially equal terns, (v) an offer which, if accepted by
all the offerees, will not result in the offeror having acquired
nore than 2% of the sane class of equity securities of the

i ssuer within the preceding 12-nonth period, (vi) an offer by
the issuer to acquire its own equity securities, (vii) an

i solated offer to purchase shares from i ndividual sharehol ders
not made to sharehol ders generally, in good faith and not for

t he purpose of avoiding this act, and (viii) any offer which the
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conmi ssion, by regulation or order, shall exenpt fromthe
definition of "takeover offer"” as not being entered into for the
pur pose of and not having the effect of, changing or influencing
the control of the issuer or otherw se as not conprehended

wi thin the purposes of this act.

"Target conpany” means an issuer of securities whose equity
securities are or are to be the subject of a takeover offer (i)
whi ch is organi zed under the laws of this Commonweal th, or (ii)
has its principal office and substantial assets |located in this
Conmonweal t h.

Section 4. Registration of Takeover Ofers.--(a) It is
unl awful for any persen OFFEROR to nmake a takeover offer <—
involving a target conpany in this Commonweal th, or to acquire
any equity securities of the target conpany pursuant to the
of fer, unless at |east 20 days prior thereto such persen OFFEROR <—
(i) files with the comm ssion a registration statenent
containing the informati on prescribed by section 5, (ii) sends a
copy of the registration statenment by certified mail to the
target conpany at its principal office and (iii) publicly
di scl oses the nmaterial ternms of the proposed offer.

(b) The registration statenent shall be filed on forns
prescri bed by the conm ssion, and shall be acconpanied by a
consent by the offeror to service of process and the filing fee
specified in section 9.

(c) The conmi ssion nay require the offeror to file any other
docunents, exhibits and information that it deens material to
t he takeover offer, and may permt the om ssion of any of the
information specified in section 5 if it determ nes that such
information is not required for the protection of offerees. The

commi ssion may by order sumarily delay the effective date of

19750S1106B1420 - 4 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

the offer if it determines that the registration statenent does
not contain all of the information specified in section 5 or
that the solicitation materials do not provide full disclosure
to offerees of all material information concerning the offer.

(d) A takeover offer automatically becones effective 20 days
after the date of filing the registration statenent with the
commi ssi on unl ess del ayed by order of the comm ssion or unless
prior thereto, the comm ssion schedules a hearing with respect
to the offer. The commi ssion may schedul e a hearing, on its own
initiative or at the request of the target conpany, if the
conmi ssi on has reason to believe that the takeover offer fails
to provide full and fair disclosure to offerees of all materi al
i nformati on concerning the offer, will not be nmade to al
shar ehol ders on substantially equal terns or is in violation of
this act or the act of Decenmber 5, 1972 (P.L.1280, No.?284),
referred to as the "Pennsylvania Securities Act of 1972." If a
hearing is called, the offer shall not beconme effective until
regi stered by order of the conm ssion. Registration is not
deened to be approval of the offer by the comm ssion and any
representation to the contrary is unlawful.

(e) Any hearing schedul ed by the comm ssion under this
section shall be held within 30 days of the date of the filing
of the registration statenent under section 5 and any
determ nati on nade foll ow ng the hearing shall be made within 30
days after such hearing has been cl osed, unless extended by
order of the comm ssion for the convenience of the parties or
for the protection of offerees in this Comonweal th. If, upon
the hearing, the conm ssion finds that the takeover offer fails
to provide full and fair disclosure to offerees of all materi al

i nformati on concerning the offer, or will not be nmade to al
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shar ehol ders on substantially equal terns or is in violation of
this act or the act of Decenber 5, 1972 (P.L.1280, No.?284),
known as the "Pennsylvania Securities Act of 1972," the

comm ssion shall by order deny registration of the offer. Any
hearing held pursuant to this section shall be held according to
the provisions of the act of June 4, 1945 (P.L. 1388, No.442),
known as the "Adm ni strative Agency Law. "

Section 5. Information Filed Wth the Conm ssion.--The
information to be filed with the comm ssion and the target
conpany pursuant to section 4 shall include:

(1) Copies of all prospectuses, brochures, advertisenents,
circulars, letters, or other matter by nmeans of which the
of feror proposes to disclose to offerees all information
material to a decision to accept or reject the offer.

(2) The identity and background of all persons on whose
behal f the acquisition of any equity security of the target
conpany has been or is to be effected.

(3) The source and anmount of funds or other consideration
used or to be used in acquiring any equity security, including,
if applicable, a statenent describing any securities which are
being offered in exchange for the equity securities of the
target conpany, and if any part of the acquisition price is or
will be represented by borrowed funds or other consideration, a
description of the material terns of any financing arrangenents
and the nanes of the parties fromwhomthe funds were borrowed.

(4) A statenent of any plans or proposals which the offeror,
upon gai ning control, may have to liquidate the target conpany,
sell its assets, effect a nerger or consolidation of it, or make
any other major change in its business, corporate structure,

managenent, personnel, or policies of enploynent.

19750S1106B1420 - 6 -



1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(5) The nunber of shares or units of any equity security of
the target conpany owned beneficially by such person and any
affiliate or associate of such person, together with the name
and address of each affiliate or associate.

(6) Particulars as to any contracts, arrangenents or
under standings to which an offeror is party with respect to any
equity security of the target conpany, including wthout
[imtation transfers of any equity security, joint ventures,
| oan or option arrangenents, puts and calls, guarantees of [ oan,
guar ant ees agai nst | oss, guarantees of profits, division of
| osses or profits, or the giving or wthhol ding of proxies,
nam ng the persons with whom such contracts, arrangenents, or
under st andi ngs have been entered into.

(7) Conplete information on the organi zati on and operations
of the offeror, including without limtation the year of
organi zation, form of organization, jurisdictionin which it is
organi zed, a description of each class of the offeror's equity
securities and of its long termdebt, financial statenments for
the current period and for the three nost recent annual
accounting periods, a brief description of the |ocation and
general character of the principal physical properties of the
offeror and its subsidiaries, a description of material pending
| egal or adm nistrative proceedi ngs other than routine
l[itigation to which the offeror or any of its subsidiaries is a
party or of which any of their property is the subject, a brief
description of the business done and projected by the offeror
and its subsidiaries and any material changes therein during the
past three years, the nanmes and resi dence addresses of al
directors and executive officers of the offeror and its

affiliates and their material business together with
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bi ographi cal activities and affiliations during the past three
years. For the purposes of this paragraph, |egal or

adm ni strative proceedi ngs involving antitrust, equal
opportunity and environnental matters shall be considered
materi al .

(8) Such other and further docunents, exhibits, data, and
information as may be required by regulation of the comr ssion
necessary to make fair, full, and effective disclosure to
offerees of all information material to a decision to accept or
reject the offer.

Section 6. Filing of Solicitation Materials.--Copies of all
advertisenments, circulars, letters or other materials published
by the offeror or the target conpany, soliciting or requesting
t he acceptance or rejection of the takeover offer, shall be
filed with the comm ssion and sent to the target conpany or
of feror, respectively, not later than the tinme copies of such
solicitation materials are first published or used or sent to
offerees if not previously filed with the comm ssion and nail ed
to the target conpany or offeror. The comm ssion may prohibit
the use of any solicitation materials deened fal se or
m sl eadi ng.

Section 7. Limtations on Oferors.--(a) No offeror nmay make
a takeover offer involving a target conpany which is not nmade to
sharehol ders in this Conmonweal th on substantially the sane
terns as the offer is nade to sharehol ders outside this
Conmonweal t h.

(b) An offeror shall provide that any equity securities of a
target conpany deposited or tendered pursuant to a takeover
offer may be withdrawn by or on behalf of any offeree at any

time within seven days fromthe date the offer has becone
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effective under this act and, if the offeror has not taken up
the equity securities within 60 days fromthe date the offer has
becone effective under this act, except as the conm ssion may

ot herwi se prescribe by regulation or order for the protection of
i nvestors.

(c) |If an offeror makes a takeover offer for |ess than al
the outstanding equity securities of any class; and copies of
the offer, or notice of any increase in the consideration
of fered, are first published or sent or given to security
hol ders; and the nunber of securities deposited or tendered
pursuant thereto within ten days after the offer has becone
effective under this act is greater than the nunber the offeror
has offered to accept and pay for, the securities shall be
accepted pro rata, disregarding fractions, according to the
nunber of securities deposited or tendered by each offeree.

(d) If an offeror varies the terns of a takeover offer
before its expiration date by increasing the consideration
offered to security holders, the offeror shall pay the increased
consideration for all equity securities accepted whether such
securities have been accepted by the offeror before or after the
increase in the ternms of the offer.

(e) No offeror may nake a takeover offer involving a target
conpany in this Commonweal th, or acquire any equity securities
of a target conpany pursuant to the offer, at any tinme when an
adm ni strative or injunctive proceeding is pending on behalf of
t he comm ssion against the offeror alleging a violation of this
act or the act of Decenber 5, 1972 (P.L.1280, No.284), known as
t he "Pennsyl vania Securities Act of 1972."

(f) No offeror may acquire, renpbve or exercise control

directly or indirectly, over any assets of a target conpany

19750S1106B1420 - 9 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

| ocated in this Commonweal th unl ess the takeover offer is
effective or exenpt under this act, except as permtted by order
of the conm ssion.

Section 8. Administration, Rules and Orders.--(a) This act
shall be adm nistered by the Pennsylvania Securities Comr ssion
whi ch nmay exercise all powers granted to it under this act and
the act of Decenber 5, 1972 (P.L.1280, No.284), known as the
"Pennsyl vani a Securities Act of 1972" in the adm nistration of
this act.

(b) The conm ssion nay nmake, anend and rescind any
regul ations, forns or orders necessary to carry out this act.
Al'l regulations of the conmm ssion (other than those relating
solely to its internal adm nistration) shall be of general
application and future effect and shall be made, anmended or
rescinded in accordance with the act of June 4, 1945 (P.L. 1388,
No. 442), known as the "Adm nistrative Agency Law," and the act
of July 31, 1968 (P.L.769, No.240), known as the "Comonweal th
Docunents Law," and no regul ation shall be effective until a
public hearing is held thereon or until 30 days after the
regul ation is published pursuant to such "Conmonweal th Docunents

Law. " The commission may, in its discretion, waive any
requi renent of any regulation or formin situations where, in
its opinion, such requirenent is not necessary in the public
interest or for the protection of investors.

Section 9. Fees and Expenses.--The conm ssion shall charge a
filing fee of $750 for a registration statenent filed by an
of feror.

Section 10. Injunctions.--Wenever it shall appear to the

commi ssion that any person, including a controlling person of an

of feror or target conpany, has engaged or is about to engage in
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any act or practice constituting a violation of this act, or any
regul ati on or order promnul gated hereunder:

(1) the conm ssion nay issue and cause to be served upon any
person violating any of the provisions of this act, an order
requiring the persons in violation thereof to cease and desi st
t herefrom and

(2) the conm ssion nmay bring an action in Comonweal th Court
to enjoin the acts or practices and to force conpliance with
this act, or any regulation or order hereunder, or it may refer
the matter to the Attorney General. Upon a proper show ng, the
court may grant a permanent or temnporary injunction or
restraining order without bond to enforce the provisions of this
act, and may order rescission of any sales or purchases of
securities determ ned to be unlawful under this act, or any
rul es or order hereunder.

Section 11. Crimnal Penalties.--(a) Any person, including a
controlling person of an offeror or target conpany, who viol ates
any of the provisions of sections 4, 5, 6 or 7 or any regul ation
t hereunder, or any order of which he has notice, may upon
convi ction, be sentenced to pay a fine of not nore than $1, 000,
or to inprisonnent for not nore than one year, or to both. Each
of the acts specified shall constitute a separate offense and a
prosecution or conviction for any one of such of fenses shall not
bar prosecution or conviction for any other offense. No
i ndictment or information may be returned nore than five years
after the alleged violation.

(b) The conm ssion nmay refer such evidence as is avail able
concerning violations of the act or of any regulation or order
hereunder to the Attorney General who may institute the

appropriate crimnal proceedings under this act. If referred to
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the Attorney Ceneral, he shall within 90 days file with the
conmi ssion a statenent concerning any action taken or, if no
action has been taken, the reasons therefor.

(c) Nothing in this act limts the power of the Commonweal t h
to puni sh any person for any conduct which constitutes a crine
under any ot her statute.

Section 12. Civil Liabilities.--(a) Any offeror who
purchases a security in connection with a takeover in violation
of this act, shall be liable to the person selling the security
to himwho may sue either at law or in equity. In an action for
rescission the seller shall be entitled to recover the security,
pl us any income received by the purchaser thereon, upon tender
of the consideration received. Tender requires only notice of
willingness to pay the anount specified in exchange for the
security. Any notice nay be given by service as in civil actions
or by certified nail to the |ast known address of the person
| iabl e. Damages are the excess of either the value of the
security on the date of purchase or its present val ue, whichever
is greater, over the present value of the consideration received
for the security.

(b) Every person who directly controls a person |iable under
subsection (a), every partner, principal executive officer or
di rector of such person, every person occupying a simlar status
or performng simlar functions, every enployee of such person
who materially aids in the act or transaction constituting the
vi ol ation, and every broker-deal er or agent who naterially aids
in the act or transaction constituting the violation, is also
liable jointly and severally with and to the sane extent as such
person, unless the person who woul d otherw se be so liable

proves that he did not know, and in the exercise of reasonable
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care could not have known, of the existence of the facts by
reason of which the liability is alleged to exist. There is
contribution as in cases of contract anong the several persons
so |liable.

(c) No action may be nmmintai ned under this section unless
commenced before the expiration of three years after the act or
transaction constituting the violation or the expiration of one
year after the discovery of the facts constituting the
vi ol ati on, whichever first expires.

(d) The rights and renedi es under this section are in
addition to any other rights or renedies that may exist at |aw
or in equity.

Section 13. Application of Corporate Takeover Law. --This act
does not apply when:

(1) the offeror or the target conpany is a public utility or
a public utility holding conpany as defined in section 2 of the
Federal "Public Utility Hol ding Conpany Act of 1935," 49 Stat.
803, 15 U. S.C. 79, as anended, and the takeover offer is subject
to approval by the appropriate Federal agency as provided in
such act;

(2) the offeror or the target conpany is a bank or a bank
hol di ng conpany subject to the Federal "Bank Hol di ng Conpany Act
of 1956," 70 Stat. 133, 12 U S.C. 1841, as anended, and the
t akeover offer is subject to approval by the appropriate Federal
agency as provided in such act.

(c) The offeror or the target conpany is a savings and | oan
hol di ng conpany as defined in section 2 of the Federal "Savings
and Loan Hol di ng Conpany Anmendnents of 1967," 82 Stat. 5, 12
U.S.C. 1730A, as anended, and the takeover offer is subject to

approval by the appropriate Federal agency as provided in such
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(d) The offeror and the target conpany are banks and the
offer is part of a nerger transaction subject to approval by
appropri ate Federal supervisory authorities.

(e) In the case of a target conpany, the acquisition of
shares of such conpany is subject to regulation under the act of
May 17, 1921 (P.L.682, No.284), known as "The Insurance Conpany
Law of 1921," or under the act of Novenber 30, 1965 (P.L. 847,

No. 356), known as the "Banking Code of 1965," or under the act
of May 28, 1937 (P.L.1053, No.286), known as the "Public Uility
Law. "

Section 14. Application of Securities Law. --All of the
definitions and provisions of the act of Decenber 5, 1972
(P.L.1280, No.284), known as the "Pennsylvania Securities Act of
1972," which are not in conflict with this act shall apply to
any takeover offer involving a target conpany in this
Commonweal t h.

Section 15. Effective Date.--This act shall take effect

i mredi ately.
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