PRINTER S N0 537

THE GENERAL ASSEMBLY OF PENNSYLVANIA
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AN ACT

Reenacting and anmendi ng the act of Decenber 17, 1968 (P.L.1224,
No. 387), entitled "An act prohibiting unfair methods of
conpetition and unfair or deceptive acts or practices in the
conduct of any trade or commerce, giving the Attorney Ceneral
and District Attorneys certain powers and duties and
provi di ng penalties,” prohibiting additional unfair methods
of conpetition and unfair or deceptive acts or practices, and
gi ving additional powers and rights to consuners.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The act of Decenber 17, 1968 (P.L.1224, No.387),
known as the "Unfair Trade Practices and Consuner Protection

Law," is reenacted and anended to read:

Section 1. Short Title.--This act shall be known and may be
cited as the "Unfair Trade Practices and Consuner Protection
Law. "

Section 2. Definitions.--As used in this act.

(1) "Docunentary material™ means the original or a copy of



1 any book, record, report, nmenorandum paper, conmunication,

2 tabulation, map, chart, photograph, mechanical transcription or
3 other tangi bl e docunment or recording, wherever situate.

4 (1.1) "CGoods" neans any property, tangible or intangible,

5 real, personal or mxed, and any other article, commodity, or

6 thing of val ue.

7 (2) "Person" neans natural persons, corporations, trusts,

8 partnerships, incorporated or unincorporated associations, and
9 any other legal entities.

10 (3) "Trade" and "conmerce" nean the advertising, offering
11 for sale, sale or distribution of any services and any property,
12 tangible or intangible, real, personal or m xed, and any ot her
13 article, comodity, or thing of value wherever situate, and

14 includes any trade or conmmerce directly or indirectly affecting
15 the people of this Comobnweal t h.

16 (4) "Unfair methods of conpetition” and "unfair or deceptive
17 acts or practices" nmean any one or nore of the follow ng:

18 (i) Passing off goods or services as those of another;

19 (ii) Causing likelihood of confusion or of m sunderstandi ng
20 as to the source, sponsorship, approval or certification of
21 goods or services;
22 (ti1) Causing likelihood of confusion or of m sunderstanding
23 as to affiliation, connection or association with, or
24 certification by, another;
25 (iv) Using deceptive representations or designations of
26 geographic origin in connection with goods or services;
27 (v) Representing that goods or services have sponsorship,
28 approval, characteristics, ingredients, uses, benefits or
29 quantities that they do not have or that a person has a

30 sponsorship, approval, status, affiliation or connection that he
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does not have;

(vi) Representing that goods are original or newif they are
deteriorated, altered, reconditioned, reclained, used or
secondhand;

(vii) Representing that goods or services are of a
particul ar standard, quality or grade, or that goods are of a
particular style or nodel, if they are of another;

(viii) Disparaging the goods, services or business of
anot her by false or m sleading representation of fact;

(i x) Advertising goods or services with intent not to sell
t hem as adverti sed;

(x) Advertising goods or services with intent not to supply
reasonabl y expectabl e public demand, unless the advertisenent
discloses a limtation of quantity;

(xi) Making false or msleading statenents of fact
concerning the reasons for, existence of, or amounts of price
reducti ons;

(xii) Promising or offering to pay, credit or allowto any
buyer, any conpensation or reward for the procurenent of a

contract [of purchase with others;] for purchase of goods or

services with another or others, or for the referral of the nane

or nanes of another or others for the purpose of attenpting to

procure or procuring such a contract of purchase with such other

person_or_persons,

(xiii) [Engaging in any other fraudul ent conduct which
creates a |ikelihood of confusion or of m sunderstanding. ]

Pronoti ng or engagi ng i n any plan by whi ch goods or services

are sold to a person for a considerati on and upon the further

consi deration that the purchaser secure or attenpt to secure one

or nore persons likewise to join the said plan; each purchaser
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to be given the right to secure npney, goods or services

dependi ng upon the nunber of persons joining the plan. In

addi ti on, pronoti ng or engagi ng in any plan, comonly known as

or sinmlar to the so-called "Chain-Letter Plan" or "Pyram d

Club." The ternms "Chain-Letter Plan" or "Pyram d C ub" nean any

schene for the disposal or distribution of property, services or

anyt hi ng of val ue whereby a partici pant pays val uabl e

consideration, in whole or in part, for an opportunity to

recei ve conpensation for introducing or attenpting to introduce

one or nore additional persons to participate in the schene or

for the opportunity to recei ve conpensati on when a person

i ntroduced by the partici pant i ntroduces a new partici pant;

(xiv) Failing to conply with any of the provisions of the

act of COctober 28, 1966 (P.L.55, No.7), known as the " Goods and

Services Installnent Sales Act"; the act of August 14, 1963

(P.L.1082, No.464), known as the "Honme | nprovenent Fi nance Act":

the act of June 28, 1947 (P.L.1110, No.476), known as the " Mbdtor

Vehi cl e Sal es Fi nance Act": or any other | aw of the Commonweal th

of Pennsyl vani a desi gned to protect the consuner who purchases

either wwth cash or with credit;

(xv) Failing to conply with the terns of any witten or oral

guarantee or warranty given to the buyer at, prior to or after a

contract for the purchase of goods or services is nade;

(xvi) Representing that services, replacenents or repairs

are needed if they are not needed; or providi ng services,

repl acenents or repairs that are not needed;

(xvii) Engaging in any trade or comerce as defined in this

act without first obtaining a |license or other pernit to engage

in the sane when said |license or other permt is required by any

applicable law, or representing that such a |license has been
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1 obtained when it has not;

2 (xviii) Making repairs, inprovenents or replacenents on

3 tangible, real or personal property, of a nature or quality

4 inferior to or below the standard of that prom sed;

5 (xix) Engaging in any other conduct which creates a

6 likelihood of confusion or of m sunderstanding;

7 (xx) Engaging in any other act or practice which is unfair
8 or deceptive to the consuner

9 Section 3. Unlawful Acts or Practices; Exclusions.--Unfair
10 nethods of conpetition and unfair or deceptive acts or practices
11 in the conduct of any trade or commerce as defined by clause (4)
12 of section 2 of this act and requl ations pronul gated under

13 section 3.1 of this act are hereby declared unl awful. The

14 provisions of this act shall not apply to any owner, agent or
15 enploye of any radio or television station, or to any owner,

16 publisher, printer, agent or enploye of a newspaper or other

17 publication, periodical or circular, who, in good faith and

18 without knowl edge of the falsity or deceptive character thereof,
19 publishes, causes to be published or takes part in the
20 publication of such advertisenent.
21 Section 3.1. Regulations.--The Attorney General nmy adopt
22 such rules and regulations as may be necessary for the
23 enforcenent and administration of this act, including
24 requlations clarifying and further defining "unfair nethods of
25 conpetition" and "unfair or deceptive acts or practices" as set
26 forth in clause (4) of section 2 of this act. Such rules and
27 requl ations when pronul gated pursuant to the act of July 31,
28 1968 (P.L.769, No.240), known as the "Conmonweal th Docunents
29 Law," shall have the force and effect of |aw
30 Section 4. Restraining Prohibited Acts.--Wenever the
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Attorney Ceneral, [or a] any District Attorney, or the solicitor

of any county of the second class or city of the first or second

to use any nethod, act or practice declared by section 3 of this
act to be unlawful, and that proceedings would be in the public
interest, he may bring an action in the nane of the Commonweal th
agai nst such person to restrain by tenporary or pernanent

i njunction the use of such nethod, act or practice. The action
may be brought in the court of common pleas of the county in

whi ch such person resides, has his principal place of business,
or is doing business, or nmay be brought in the Commonweal th
Court. The said courts are authorized to issue tenporary or

per manent injunctions to restrain and prevent violations of this
act, and such injunctions shall be issued w thout bond.

Section 4.1. Paynment of Costs and Restitution.--Wenever any

court issues a pernmanent injunction to restrain and prevent

violations of this act as authorized in section 4 above, the

court may in its discretion provide for paynent by defendant or

defendants to the Commpnweal th of the costs and di sbursenents of

the action and the costs of the investigation |leading to the

action. In addition, the court may in its discretion direct that

t he def endant or defendants restore to any person in interest

any npbneys or property, real or personal, which nmay have beem

acqui red by neans of any violation of this act, under terns and

conditions to be established by the court.

Section 5. Assurances of Voluntary Conpliance.--1n the
adm nistration of this act, the Attorney Ceneral nay accept an
assurance of voluntary conpliance with respect to any nethod,
act or practice deened to be violative of the act from any

per son who has engaged or was about to engage in such nethod,
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act or practice. Such assurance may include a stipulation for

vol untary paynent by the alleqged violator of the costs of

i nvestigation by the Attorney General and nay al so i nclude a

stipulation for the restitution by the all eged violator to

consuners, of noney, property or other things received fromthem

in connection with a violation of this act. Any such assurance

shall be in witing and be filed with the court of common pl eas
in which the alleged violator resides, has his principal place
of business, or is doing business, or the Cormonweal th Court.
Such assurance of voluntary conpliance shall not be considered
an adm ssion of violation for any purpose. Matters thus cl osed
may at any tinme be reopened by the Attorney General for further
proceedings in the public interest, pursuant to section 4.

Section 6. Civil Investigative Demand.--(a) Wenever the
Attorney Ceneral believes that any person may be in possession,
custody, or control of the original or a copy of any docunmentary
material relevant to the subject matter of an investigation of a
possi bl e violation of this act, he nmay execute in witing and
cause to be served upon such a person, a civil investigative
demand requiring such person to produce such docunentary
mat erial and permt inspection and copying; providing that this
section shall not be applicable to crimnal prosecutions.

(b) Each such demand shall:

(1) State the statute or regulation and section thereof, the

al l eged violation of which is under investigation, and the
general subject matter of the investigation;

(2) Describe the class or classes of docunentary material to
be produced thereunder with reasonable specificity so as fairly
to indicate the material demanded;

(3) Prescribe a return date within which the docunentary
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material is to be produced; and

(4) Identify the nenbers of the Attorney General's staff to
whom such docunentary material is to be made avail able for
i nspection and copyi ng.

(c) No such demand shall:

(1) Contain any requirenment which would be unreasonabl e or
i nproper if contained in a subpoena duces tecumissued by a
court of this State; or

(2) Require the disclosure of any docunmentary material which
woul d be privileged, or which for any other reason would not be
requi red by a subpoena duces tecumissued by a court of this
St ate.

(d) Service of any such demand may be made by:

(1) Delivering a duly executed copy thereof to the person to
be served or to a partner or to any officer or agent authorized
by appoi ntnment or by law to receive service of process on behalf
of such person;

(2) Delivering a duly executed copy thereof to the principal
pl ace of business in this State of the person to be served; or

(3) Miiling by registered or certified nail a duly executed
copy thereof addressed to the person to be served at the
princi pal place of business in this State, or, if said person
has no place of business in this State, to his principal office
or place of business.

(e) Docunentary material demanded pursuant to the provisions
of this section shall be produced for inspection and copyi ng
during normal business hours at the principal office or place of
busi ness of the person served, or at such other times and pl aces
as may be designated by the Attorney Ceneral.

(f) No docunentary material produced pursuant to a demand
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under this section shall, unless otherwi se ordered by a court
for good cause shown, be produced for inspection or copying by,
nor shall the contents thereof be disclosed to, any person other
than the authorized enploye of the Attorney Ceneral, w thout the
consent of the person who produced such material: Provided, That
under such reasonable terns and conditions as the Attorney
CGeneral shall prescribe, such docunentary material shall be
avai l abl e for inspection and copyi ng by the person who produced
such material or any duly authorized representative of such
person. The Attorney Ceneral or any attorney designated by him
may use such docunmentary material or copies thereof as he
determ nes necessary in the enforcenment of this act, including
presentation before any court: Provided, That any such nateri al
whi ch contains trade secrets or other highly confidential matter
shall not be presented except with the approval of the court in
whi ch the action is pending after adequate notice to the person
furni shing such material .

(g) At any tine before the return date specified in the
demand, or within twenty days after the demand has been served,
whi chever period is shorter, a petition to extend the return
date for, or to nodify or set aside the demand, stating good
cause, may be filed in the court of conmon pleas of the county
where the parties reside or in the Conmonweal th Court.

(h) A person upon whom a demand i s served pursuant to the
provi sions of this section shall conply with the terns thereof
unl ess ot herw se provided by order of court. Any person who,
with intent to avoid, evade or prevent conpliance, in whole or
in part, with any civil investigative demand under this section,
removes from any place, conceals, w thholds or destroys,

mutilates, alters or by any other neans falsifies any
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docunentary material in the possession, custody or control of
any person subject of any such demand shall be guilty of an
of fense agai nst the Commonweal th of Pennsylvania, and shall be
subj ect, upon conviction thereof, to a fine not to exceed five
t housand dol lars ($5,000), or to inprisonment for a term of not
nore than one year, or both.

(i) \Wenever any person fails to conply with any civil
i nvestigative demand duly served upon hi munder this section or
whenever satisfactory copying or reproduction of any such
mat eri al cannot be done and such person refuses to surrender
such material, the Attorney General, through such officers or
attorneys as he nay designate, may file, in the court of comon
pl eas of the county in which such person resides, is found, or
transacts business, and serve upon such person a petition for an
order of such court for the enforcenment of this section, except
that if such person transacts business in nore than one county,
such petition shall be filed in the county in which such person
mai ntai ns his principal place of business, or in the
Commonweal th Court. Wienever any petition is filed in the court
of conmmon pl eas as authorized under this section, such court
shall have jurisdiction to hear and determ ne the matter so
presented, and to enter such order or orders as nmay be required
to carry into effect the provisions of this section. [Any final
order so entered shall be subject to appeal to the Pennsylvani a
Suprene Court.]

Section 7. [Avoidance of Contract or Sale.--Were
nmer chandi se having a sale price of twenty-five dollars ($25) or
nore is sold or contracted to be sold to a consuner, as a result
of, or in connection with, a direct contract with or call on the

consuner, at his residence, that consunmer may avoid the contract
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or sale by notifying, in witing, the seller within two full

busi ness days foll owi ng the day on which the contract or sale
was nmade and by returning or holding available for return to the
seller, inits original condition, any nerchandi se received
under the contract or sale. The tinme period provided for in this
section does not begin to run unless and until the consuner is
furni shed the address at which notice to the seller can be
given. If these conditions are nmet, the seller nust return to

t he consuner the full anmpunt of any paynent made or

consi deration given under the contract. As used in this section,
mer chandi se shall not be construed to nean real property.]

Contracts; Effect of Rescission.--(a) Wiere goods or services

having a sale price of twenty-five dollars ($25) or nore are

sold or contracted to be sold to a buyer, as a result of, or in

connection with, a contact with or call on the buyer at his

resi dence, that consuner nmy avoid the contract or sale by

notifying, in witing, the seller within three full business

days followi ng the day on which the contract or sal e was nnde

and by returning or holding available for return to the seller,

inits original condition, any nerchandi se recei ved under the

contract or sale. Such notice of rescission shall be effective

upon depositing the sane in the United States mail or upon other

service which gives the seller notice of resci ssion.

(b) At the tine of the sale or contract the buyer shall be

provi ded wi t h:

(1) A fully conpleted recei pt or copy of any contract

pertaining to such sale, which is in the sane | anguage (Spani sh,

English, etc.) as that principally used in the oral sales

presentati on and whi ch shows the date of the transacti on and

contains the name and address of the seller, and in i rmedi ate
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proximty to the space reserved in the contract for the

signature of the buyer or on the front page of the receipt if a

contract is not used and in bold face type of a m ni num si ze of

ten points, a statenent in substantially the follow ng form

"You, the buyer, nmay cancel this transaction at any tine

prior to nmdnight of the third busi ness day after the

date of this transaction. See the attached notice of

cancel lation formfor an explanation of this right."

(2) A conpleted formin duplicate, capti oned "Notice of

Cancel |l ation,"” which shall be attached to the contract or

recei pt and easily detachabl e, and which shall contain in ten-

poi nt bold face type the following i nfornati on and statenents in

t he sane | anquage (Spani sh, English, etc.) as that used in the

contract:

Noti ce of Cancel |l ati on

(Enter Date of Transacti on)

You may cancel this transacti on, w thout any penalty

or obligation, within three busi ness days fromthe above

If you cancel, any property traded in, any paynents

made by you under the contract or sale, and any negoti abl e

i nstrunent executed by you will be returned within ten

busi ness days followi ng recei pt by the seller of your

cancel | ati on notice, and any security interest arising

out of the transaction will be cancell ed.

If you do nake the goods available to the seller and

the seller does not pick themup within twenty days of

the date of your notice of cancellation, you may retain

or di spose of the goods w thout any further obligation.

If you fail to make the goods avail able to the seller,
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1 or if you agree to return the goods to the seller and

2 fail to do so, then you renmain liable for perfornmance

3 of all obligations under the contract.

4 If you do not agree to return the goods to the

5 seller or if the seller does not pick themup wthin

6 twenty days of the date of your notice of cancellation

7 you nmay retain or dispose of the goods w thout any

8 further obligation.

9 To cancel this transaction, nmail or deliver a signed

10 and dated copy of this cancellation notice or any other

11 witten notice, or send a telegram to (nane of seller)

12 at (address of seller's place of business) not later

13 t han _m dni ght of (date).

14 | hereby cancel this transaction.

1S e e e

16 (Dat e)

LT e e e e e e e
18 Buyer's Signature

19 (c) Before furnishing copies of the "Notice of Cancellation”

20 to the buyer, both copies shall be conpleted by entering the

21 nane of the seller, the address of the seller's place of

22 business, the date of the transaction, and the date, not earlier

23 than the third business day follow ng the date of the

24 transaction, by which the buyer nmay gi ve notice of cancell ati on.

25 (d) Each buyer shall be inforned orally, at the time he

26 signs the contract or purchases the goods or services, of his

27 right to cancel.

28 (e) The cancell ation period provided for in this section

29 shall not begin to run until buyer has been inforned orally of

30 his right to cancel and has been provided with copies of the
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"Notice of Cancell ation."

(f) Seller shall not msrepresent in any nanner the buyer's

ri ght to cancel.

(g) Any valid notice of cancellation by a buyer shall be

honored and within ten busi ness days after the recei pt of such

notice, seller shall (i) refund all paynents nade under the

contract or sale; (ii) return any goods or property traded in,

in substantially as good conditi on as when recei ved by the

seller; (iii) cancel and return any negoti abl e i nstrunent

executed by the buyer in connection with the contract or sale

and take any acti on necessary or appropriate to termnm nate

pronptly any security interest created in the transacti on.

(h) No note or other evidence of indebtedness shall be

negoti ated, transferred, sold or assigned by the seller to a

fi nance conmpany or other third party prior to m dnight of the

fifth business day followi ng the day the contract was si gned or

t he goods or services were purchased.

(i) Seller shall, within ten busi ness days of recei pt of the

buyer's notice of cancellation, notify himwhether the seller

i ntends to repossess or to abandon any shi pped or delivered

goods. If seller elects to repossess, he nust do so within

twenty days of the date of buyer's notice of cancell ation or

forfeit all rights to the delivered goods.

(j]) Rights afforded under this section nay be waived only in

ci rcunst ances where the goods or services are needed to neet a

bona fide i nmedi ate personal energency of the buyer and the

buyer furni shes the seller with a separate dated and si gned

personal statenent in the buyer's handwiti ng describing the

situation requiring i medi ate renedy and expressly acknow edgi ng

and wai ving the right to cancel the sale within three busi ness
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days.
Section 8. Cvil Penalties.--(a) Any person who violates the
terms of an injunction issued under section 4 of this act or_any

of the terns of an assurance of voluntary conpliance duly fil ed

in court under section 5 of this act shall forfeit and pay to

the Comonwealth a civil penalty of not nore than [five thousand

dollars ($5,000)] twenty-five thousand dollars ($25,000) for

each violation. For the purposes of this section, the court [of

common pl eas] issuing an injunction or _in which an assurance of

voluntary conpliance is filed shall retain jurisdiction, and the

cause shall be continued; and, in such cases, the Attorney

Ceneral, the appropriate District Attorney, or solicitor acting

in the nane of the Commonweal th of Pennsylvania, may petition

for recovery of civil penalties and any other equitable relief

deened needed or proper.

(b)Y In any action brought under section 4 of this act, if

the court finds that a person, firmor corporation is wilfully

using or has wilfully used a nethod, act or practice decl ared

unl awful by section 3 of this act, the Attorney General or the

appropriate District Attorney, acting in the nane of the

Commpnweal th of Pennsyl vani a, may recover, on behalf of the

Commpnweal th of Pennsylvania, a civil penalty of not exceedi ng

five thousand dollars ($5,000) per violation, which civil

penalty shall be in addition to other relief which may be

granted under sections 4 and 4.1 of this act.

Section 9. Forfeiture of [Corporate] Franchise or Right to

Do Busi ness; Appoi ntnent of Receiver.-- Upon petition by the

Attorney Ceneral, District Attorney, or solicitor, the court [of

common pleas of the county] having jurisdiction, [as

her ei nbefore authorized,] may, in its discretion, order the
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di ssolution, [or] suspension or forfeiture of the franchise of

any person, firmor corporation which violates the terns [of an

i njunction issued under section 4] of this act. In addition, the

court may appoint a receiver of the assets of the conpany.

Section 9. 1. Powers of Receiver.--VWen a receiver is

appoi nted by the court pursuant to this act, he shall have the

power to sue for, collect, receive and take into his possessi on

all the goods and chattels, rights and credits, noneys, and

effects, |ands and tenenents, books, records, docunents, papers,

choses in action, bills, notes and property of every description

of the person or persons for whomthe receiver i s appointed,

recei ved by neans of any practice declared to be illegal and

prohi bited by this act, including property with whi ch such

property has been mngled if it cannot be identified in kind

because of such comm ngling, and to sell, convey, and assign the

sane and hol d and di spose of the proceeds thereof under the

direction of the court. Any person who has suffered dananges as a

result of the use or enpl oynent of any unl awful practices and

submts proof to the satisfaction of the court that he has in

fact been danmaged, may partici pate with general creditors in the

distribution of the assets to the extent he has sustai ned

provabl e | osses. The court shall have jurisdiction of al

questions arising i n such proceedi ngs and may nmake such orders

and judgnents therein as may be required.

Secti on 9. 2. Pri vate and C ass Actions.--(a) Any person who

pur chases or | eases goods or services prinmarily for personal,

famly or househol d purposes and thereby suffers any

ascertai nable | oss of nobney or property, real or personal, as a

result of the use or enploynent by any person of a nethod, act

or practice declared unlawful by section 3 of this act, nay
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bring a private or class action in the court of conmmon pl eas of

the county or judicial district in which the seller resides or

has his principal place of business or is doing business or in

whi ch the transaction took place or where the buyer resides, to

recover actual danmmges or five hundred dollars ($500), whi chever

is greater. The court nmay, in its discretion, award up to three

times the actual damages sustai ned, but not |ess than five

hundred doll ars ($500), and nmay provi de such additional relief

as it deens necessary or proper.

(b) |In any action brought by a person under subsection (a)

of this section, where such person prevails in whole or in part,

the court shall award to the person commenci ng said action, in

addition to the relief provided in this section, reasonabl e

attorney's fees and costs.

(c) Any pernmanent injunction, judgnment or order of the court

made under section 4 of this act shall be prima facie evidence

in an acti on brought under section 9.2 of this act that the

def endant used or enpl oyed acts or practices decl ared unl awf ul

by section 3 of this act.

Section 9.3. Contract Evidence.--Any contract which is

entered into, in whole or in part, as the result of an unfair

met hod of conpetition or unfair, deceptive act or practice as

defined in this act, or which is entered into in whole or in

part as a result of a violation or in violation of any statute

of the Commpbnweal th of Pennsyl vania or the United States of

Aneri ca designed to protect persons who purchase consuner goods

or services for cash or for credit shall be voidable at the

option of the consuner; and in the event of such avoi dance al

consi deration gi ven by such consuner shall be returned to him

and he shall be entitled to such other relief as would be
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1 available to himunder this act or otherw se.

2 Section 9.4. Interpretation of This Act.--It is the intent
3 of the Legislature that in construing the provisions of clause
4 (4) of section 2 of this act, and regul ations pronul gated under
5 section 3.1, consideration and great weight shall be given to
6 the interpretations of the Federal Trade Conmi ssion and the

7 Federal Courts relating to section 5 (a) (1) of the Federal

8 Trade Conmmission Act (15 U.S.C. 45 (a) (1)), as fromtine to

9 tine anended.

10 Section 10. Effective Date.--This act shall take effect

11 imredi ately.

12 Section 2. This anendatory act shall take effect

13 imredi ately.

A291L.11JS/ 19750H0485B0537 - 18 -



