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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1569 i

I NTRODUCED BY HANKI NS, HESS, MELLOW HAGER, SM TH, HI LL, HOLL
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AN ACT
Amendi ng the act of COctober 15, 1975 (No.111), entitled "An act
relating to the nedical and health rel ated mal practice

i nsurance, prescribing the powers and duties of the Insurance

Departnment; providing for a joint underwiting plan; the

Arbitration Panels for Health Care, conpul sory screening of

clainms; collateral sources requirenent; limtation on

contingent fee conpensation; establishing a Catastrophe Loss

Fund; and prescribing penalties,” further providing for the

powers and duties of the adm nistrator, changing definitions,

and further providing for liability and exenptions.

The CGeneral Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 103, act of Cctober 15, 1975 (No.111),
known as the "Health Care Services Ml practice Act," is anended
to read:

Section 103. Definitions.--As used in this act:

“Adm ni strator” nmeans the office of Adm nistrator for
Arbitration Panels for Health Care.

"Arbitration panel" means Arbitration Panels for Health Care.

"Clains made" neans a policy of professional liability
i nsurance that would limt or restrict the liability of the

i nsurer under the policy to only those clainms nmade or reported
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during the currency of the policy period and woul d excl ude
coverage for clainms reported subsequent to the term nation even
when such clains resulted fromoccurrences during the currency
of the policy period.

"Conmm ssi oner” nmeans the Insurance Conm ssioner of this
Conmonweal t h.

"CGover nnent" neans the governnent of the United States, any

state, any political subdivision of a state, any instrunentality

of two or nore states, or any agency, subdivision, or departnent

of any such governnent, including any corporation or other

associ ati on organi zed by a governnent for the execution of a

gover nnent program and subject to control by a governnent, or

any corporation or agency established under an interstate

conpact or international treaty.

"Health care provider" neans a prinmary health center or a

person, corporation, facility. institution or other entity
| icensed or approved by the Commonwealth to provide health care
or professional nedical services as a physician, [including a

nmedi cal doctor and a doctor of osteopathy and a doctor of

podi atry] an ost eopat hi c _physician or surgeon, a podiatrist,

hospital, nursing hone, [; health maintenance organi zation; or]

and except as to section 701(a), an officer, enployee or agent

of any of themacting in the course and scope of his enpl oynent.
"I nformed consent” neans for the purposes of this act and of
any proceedi ngs arising under the provisions of this act, the
consent of a patient to the performance of health care services
by a physician or podiatrist: Provided, That prior to the
consent havi ng been given, the physician or podiatrist has
informed the patient of the nature of the proposed procedure or

treatment and of those risks and alternatives to treatnent or
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di agnosi s that a reasonable patient would consider material to
t he deci si on whether or not to undergo treatnent or diagnosis.
No physician or podiatrist shall be liable for a failure to
obtain an informed consent in the event of an energency which
prevents consulting the patient. No physician or podiatri st
shall be liable for failure to obtain an informed consent if it
is established by a preponderance of the evidence that
furnishing the information in question to the patient would have
resulted in a seriously adverse effect on the patient or on the
t herapeutic process to the material detrinent of the patient's
heal t h.

"Li censure Board" neans the State Board of Medical Education
and Licensure, the State Board of Osteopathic Exam ners, the
State Board of Podiatry Exami ners, the Departnent of Public
Wl fare and the Departnent of Health.

"Patient” neans a natural person who receives or should have
received health care froma licensed health care provider

"Primary health center" neans a conmuni ty-based nonprofit

corporation neeti ng standards prescri bed by the Departnent of

Heal t h, whi ch provides preventive, diagnostic, therapeutic, and

basi ¢ energency health care by |licensed practitioners who are

enpl oyees of the corporation or under contract to the

cor porati on.

"Professional liability insurance"” means insurance agai nst
liability on the part of a health care provider arising out of
any tort or breach of contract causing injury or death
[occurring in or] resulting fromthe furnishing of nedical
services which were or should have been provi ded.

Section 2. Section 307, subsection (b) of section 308,

sections 309, 401 and 502 of the act are anended to read:
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Section 307. Rules and Regul ations.--(a) The adm ni strator
shal | adopt and publish such uniformrules and regul ations as
may be necessary to carry out the provisions of this act, and
shal |l prescribe the nmeans, nethods and practices necessary to
ef fectuate such provisions. Such rules and regul ati ons shall be
consistent with the common and statutory |aw of the
Commonweal t h, the Pennsylvania Rules of Civil Procedure, and the
Pennsyl vani a rul es of evidence. Such rules and regul ati ons,
after consultation with the Secretary of Health, may include
provi sions for the use of forns which provide for the disclosure
of the nature of the proposed treatnent or diagnosis, risks of
t he proposed treatnment or diagnosis, and alternate methods of
treatment or diagnosis.

(b)Y The adm nistrator shall have the power to consi der and

approve offers of settlenent for fiduciaries, mnors and

i nconpetent parties at any tine prior to the first nmeeti ng of

the arbitrati on panel. The fund nay be represented at any

negoti ati on of settl enent exceedi ng the basi c coverage i nsurance

carrier limt of liability.

(c) Prior to appointnent of an arbitrati on panel chairnman,

the adm ni strator is authorized and enpowered to rule on al

prelimnary notions.

Section 308. Arbitration Panels for Health Care.--* * *

(b) Each arbitration panel shall be conposed of seven
menbers including two health care providers, two attorneys, one
of whom shal | be designated as chai rman by the adm ni strator
who shall determ ne questions of |law and three | ay persons who
are not health care providers nor |icensed to practice |aw.

Wher ever possible, the adm nistrator shall select a hospital

adm ni strator, podiatrist, or [osteopath] osteopathic physician
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or _surgeon as one of the health care provider panel nenbers
where the claiminvol ves a menber of one of those classes of
heal th care providers.

* %

Section 309. Jurisdiction of Arbitration Panel.--The
arbitration panel shall have original exclusive jurisdiction to

hear and decide any claim|[for |oss or damages] brought by a

patient or his representative for |loss or danages resulting from

the furnishing of nedical services which were or whi ch shoul d

have been provided. The arbitrati on panel shall al so have

original exclusive jurisdiction to hear and deci de any claim

asserted agai nst a nonhealth care provider who is nade a party

defendant with a health care provider.

Section 401. Filing of Conplaint.--A patient or his
representative, having a claimfor |oss or damages _resulting

fromthe furnishing of nedical services which were or which

shoul d have been provided, shall file with the adm nistrator a

conpl aint or such other form w th such fees, as prescribed by
the rules and regul ati ons adopted by the admi nistrator. The
adm nistrator shall refer the conplaint to the appropriate
arbitration panel. The filing of the conplaint with the
adm ni strator shall toll the statute of |limtations.

Section 502. Joinder of Additional Parties.--At any tinme up
to the selection of the panel nenbers, a party may join any
additional party who may be necessary and proper to a just

determ nation of the claim The arbitrati on panel shall have

jurisdiction over such additional parties whether they be health

care providers or nonhealth care providers.

Section 3. Paragraph (8) of subsection (a) of section 508 of

the act is anended to read:
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Section 508. Powers and Duties of Arbitration Panel.--(a)
The arbitration panel is authorized and enpowered to:

* x *

(8) consider and approve offers of settlenment [and proposals
of adjustnment between plaintiffs and defendants;] involving

fiduciaries, mnors and i nconpetent parties;

* * %

Section 4. Section 509 of the act is anended to read:

Section 509. Judicial Review --Appeals from determ nations
made by the arbitration panel shall be a trial de novo in the
court of common pleas in accordance with the rul es regarding
appeal s in conmpul sory civil arbitration and the Pennsyl vani a
Rul es of G vil Procedure except that the party seeking to file

an appeal nust first pay all record costs of arbitration to the

prot honotary of the court in which he seeks to file his appeal.
If the court of common pleas finds at the conpletion of the
trial that the basis for the appeal was capricious, frivolous
and unreasonabl e, then the appellant shall be liable for al
costs of arbitration and trial, including record costs,
arbitrator's conpensation, discovery costs, and fees and
expenses of the arbitration panel's expert w tnesses.

Section 5. Section 605 of the act is anended to read:

Section 605. Statute of Limtations.--All clainms for
recovery pursuant to this act nust be conmenced within the
exi sting applicable statutes of limtation. In the event that
any claimis [filed] nade against a health care provider subject
to the provisions of Article VII nore than four years after the

breach of contract or tort occurred which is filed within the

statute of limtations such claimshall be defended and paid by

t he Medical Professional Liability Catastrophe Loss Fund
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establ i shed pursuant to section 701. If such claimis made after
four years because of the [wilfull] wllful conceal ment [of] by

the health care provider or his insurer, the fund shall have the

right of full indemity including defense costs from such health

care provider or his insurer. Afiling pursuant to section 401

shall toll the running of the limtations contained herein.
Section 6. Section 701 of the act is anmended to read:
Section 701. Professional Liability Insurance and Fund. --(a)

Every health care provider [subject to the provisions of this

act] as defined in this act, practicing nedicine or podiatry or

ot herwi se providing health care services in the Commbnweal th

shall insure his [liability by purchasing] professional
l[iability [insurance in the anount of $100, 000 per occurrence
and $300, 000 per annual aggregate, hereinafter known as "basic

coverage insurance." General and special hospitals nay maintain
professional liability insurance in the amount of $1, 000, 000.
Upon certification by the adm nistrator, of the aforenentioned
anount of insurance maintained by all general and speci al
hospitals, all such hospitals shall be exenpt fromthe

provisions of this article.] or provide proof of self-insurance

in accordance with this section.

(1) A health care provider, other than hospitals, who

conducts nore than 50% of his health care busi ness or practice

within the Commbnweal th of Pennsyl vania shall insure or self-

insure his professional liability in the anbunt of $100, 000 per

occurrence and $300, 000 per annual aqgqgregate, and hospitals

| ocated in the Commonweal th shall insure or self-insure their

professional liability in the anpunt of $100, 000 per occurrence,

and $1, 000, 000 per annual aggdregate, herei nafter known as "basic

coverage i nsurance" and they shall be entitled to participate in
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t he fund.

(2) A health care provider who conducts 50% or | ess of his

health care business or practice within the Commponweal t h shal

insure or self-insure his professional liability in the anount

of $200, 000 per occurrence and $600, 000 per annual aggregate and

shall not be required to contribute to or be entitled to

participate in the fund set forth in Article VIl of this act or

the plan set forth in Article VII| of this act.

(3) For the purposes of this section, "health care busi ness

or practice" shall nean the nunmber of patients to whom heal th

care services are rendered by a health care provider within an

annual peri od.

(4) Al self-insurance plans shall be submtted with such

i nformati on as the conm ssi oner shall require for approval and

shal |l be approved by the conmmi ssi oner upon his finding that the

pl an constitutes protecti on equivalent to the insurance

requi renents of a health care provider.

(5) A fee shall be charged by the | nsurance Departnment to

all self-insurers for exanm nati on and approval of their pl ans.

(6) Self-insured health care providers and hospitals if

exenpt fromthis act shall submt the i nformati on required under

section 809 to the conmi SSi oner.

(b) No insurer providing professional liability insurance
[to a health care provider pursuant to the provisions of section
701(a)] shall be liable for paynment of any claimagainst a
health care provider for any |oss or damages awarded in a
professional liability action in excess of $100, 000 per

occurrence and $300, 000 per annual aggregate for each health

care provider agai nst whom an award i s nade unl ess the heal th

care provider's professional liability policy or self-insurance
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pl an provides for a higher annual agqgreqgate limt.

(c) A governnent may satisfy its obligati ons pursuant to

this act, as well as the obligations of its enpl oyees to the

extent of their enploynent, by either purchasing i nsurance or

assuni ng such obligation as a self-insurer

[(c)] (d) There is hereby created a contingency fund for the
pur pose of paying all awards for | oss or damages against a
heal th care provider as a consequence of any [ nedi cal

mal practice] professional liability action [which are in excess

of $100, 000] brought under this act to the extent any health

care provider's share exceeds his basic i nsurance coverage. Such

fund shall be known as the "Medical Professional Liability
Cat astrophe Loss Fund,” in this Article VII called the "fund."
The Iimt of liability of the fund shall be $1, 000,000 for each

occurrence for each health care provider and $3, 000, 000 per

annual aggregate for each health care provider.

[(d)] (e) The fund shall be funded by the |evying of an

annual surcharge on all health care providers except as provided

for in subsection (a)(2). The surcharge shall be determ ned by

the director appointed pursuant to section 702 based upon
actuarial principles and subject to the prior approval of the
conmm ssioner. The surcharge shall not exceed 10% of the cost to
each health care provider for maintenance of professional

liability insurance or $100, whichever is greater. Health care

provi ders havi ng approved sel f-i nsurance pl ans shall be

sur charged an anpbunt equal to the surcharge i nposed on a health

care provider of like class, size, risk and kind as determ ned

by the director. The fund and all inconme fromthe fund shall be

held in trust, deposited in a segregated account, invested and

reinvested by the director, and shall not becone a part of the

19760S1569B1976 - 9 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

General Fund of the Conmonweal th. If the total fund exceeds the
sum of $15, 000,000 at the end of any cal endar year after the
paynent of all clainms and expenses, including the expenses of
operation of the office of the director, the director shal
reduce the surcharge provided in this section in order to

mai ntain the fund at an approxi mate |evel of $15, 000, 000. Al
clainms shall be conputed on Decenber 31 of the year in which the
cl ai m becones final. Al such clains shall be paid within two
weeks thereafter. If the fund woul d be exhausted by the paynent
in full of all clainms allowed during any cal endar year, then the
anount paid to each claimant shall be prorated. Any anmounts due
and unpaid shall be paid in the follow ng cal endar year. The
annual surcharge on health care providers and any incone
realized by investnent or reinvestnent shall constitute the sole
and excl usive sources of funding for the fund. No clains or
expenses agai nst the fund shall be deened to constitute a debt
of the Commonweal th or a charge agai nst the General Fund of the
Commonweal th. The director shall issue rules and regul ations
consistent with this section regarding the establishnent and

operation of the fund including all procedures and the | evying,

paynent and coll ection of the surcharges. A fee shall be charged

by the Catastrophe Loss Fund Director to all self-insurers for

exam nati on and approval of their plans.

[(e)] (f) The failure of any health care provider to conply
with any of the provisions of this section or any of the rules
and regul ations issued by the director shall result in the
suspensi on or revocation of the health care provider's |license
by the |icensure board.

(g) Any physician who excl usively practices the specialty of

f orensi c pat hol oqgy shall be exenpt fromthe provisions of this

19760S1569B1976 - 10 -
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act.

(h) All health care providers who are nenbers of the

Pennsylvania nmilitary forces are exenpt fromthe provisions of

this act while in the performance of their assigned duty in the

Pennsyl vania nmilitary forces under orders.

Section 7. Subsections (a), (c), (d), (e) and (f) of section
702 of the act are anmended to read:

Section 702. Director and Adm nistration of Fund.--(a) The
fund shall be adm nistered by a director who shall be appointed
by the Governor and whose salary shall be fixed by the Executive
Board. The director may enploy and fix the conpensati on of such
clerical and other assistants as may be deened necessary and may

pronul gate rules and requl ations relating to procedures for the

reporting of clains to the fund.

* * %

(c) The basic coverage insurance carrier or_self-insured

provider shall pronptly notify the director of any case where it
reasonably believes that the value of the claimexceeds the

basic insurer's coverage or _self-insurance plan or falls under

section 605. Such information shall be confidential,

notwi t hstandi ng the act of July 19, 1974 (P.L. 486, No.175)

referred to as the Public Agency Open Meeting Law, and act of

June 21, 1957 (P.L.390, No.212) referred to as the R ght-to-Know

Law. Failure to so notify the director shall make the basic

coverage insurance carrier or_self-insured provider responsible

for the paynment of the entire award or verdict, provided that

the fund has been prejudiced by the failure of notice.

(d) The basic coverage insurance carrier or_self-insured
provider shall [at all tinmes] be responsible to provide a

defense [for the insured health care provider] to the claim

19760S1569B1976 - 11 -
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i ncl udi ng def ense of the fund, except as provided for in section

605. In such instances where the director has been notified in
accordance with subsection (c), the director may, at his option,
join in the defense and be represented by counsel.

(e) In the event that the basic coverage insurance carrier

or self-insured provider enters into a settlenent with the

claimant to the full extent of its liability as provided above,
it my obtain a release fromthe claimant to the extent of its
paynent, which paynent shall have no effect upon any excess

claimagainst the fund or its duty to continue the defense of

the claim
(f) The director is authorized to defend, litigate, settle
[and] or conpromi se any claim|[in excess of the basic coverage

her ei nbef ore provi ded.] payable by the fund.

* * %

Section 8. The act is anmended by adding a section to read:

Secti on 705. Liability of Excess Carriers.--(a) No insurer

provi di ng excess professional liability i nsurance to any heal th

care provider eliqgible for coverage under the Medi cal Profession

Liability Catastrophe Loss Fund shall be |liable for paynent of

any cl ai magai nst a health care provider for any | oss or danages

except those in excess of the limts of liability provi ded by

the Medical Professional Liability Catastrophe Loss Fund.

(b) No carrier providing excess professional liability

i nsurance for a health care provider covered by the Mdi cal

Pr of essi on Cat astrophe Loss Fund shall be liable for any | oss

resulting fromthe insolvency or dissolution of the Catastrophe

Loss Fund.

Section 9. Section 1002 of the act is anended to read:

Section 1002. Cancellation of Insurance Policy.--Any
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term nation of a professional liability insurance policy by

cancel | ati on, except for suspensi on or revocati on of the

insured's |icense or approval by the Commpnweal th to provide

health care services or for reason of nonpaynent of premium is

not effective against the insured covered thereby, unless notice
of cancellation shall have been given within 60 days after the

i ssuance of such contract of insurance against the insured
covered thereunder and no cancell ation shall take effect unless
a witten notice stating the reasons for the cancellation and
the date and tinme upon which term nation becones effective has

been received by the [adm nistrator] conmi ssioner at his office.

Mai | i ng of such notice to the [adm nistrator] conm ssioner at

his principal office address shall constitute notice to the

[adm ni strator] conm ssioner.

Section 10. This act shall take effect imrediately and be

retroactive to January 13, 1976.
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