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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1346 %7

INTRODUCED BY KASUNIC, YUDICHAK, SOLOBAY, HUGHES AND FONTANA,
NOVEMBER 21, 2011

SENATOR M. WHITE, ENVIRONMENTAIL RESOURCES AND ENERGY, AS
AMENDED, MAY 23, 2012
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AN ACT

Amernding—Fitte 27 —{FnvironmentalResoureesr—of +the Pennsylvania— <«
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water—

AMENDING TITLE 27 (ENVIRONMENTAL RESOURCES) OF THE PENNSYLVANIA <«
CONSOLIDATED STATUTES, FURTHER PROVIDING FOR DEFINITIONS, FOR
ELIGIBILITY AND PROJECT INVENTORY, FOR LANDOWNER LIABILITY
LIMITATION AND EXCEPTIONS, FOR PROJECT LIABILITY LIMITATION
AND EXCEPTIONS AND FOR EXCEPTIONS.

The General Assembly of the Commonwealth of Pennsylvania
hereby enacts as follows:
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Seetieonr—2—Fhis—act—shatl—+takeeffect—dn—60—days—
SECTION 1. THE DEFINITIONS OF "ELIGIBLE LAND AND WATER,"

"WATER POLLUTION ABATEMENT FACILITIES"™ AND "WATER POLLUTION

ABATEMENT PROJECT" IN SECTION 8104 OF TITLE 27 OF THE

PENNSYLVANIA CONSOLIDATED STATUTES ARE AMENDED AND THE SECTION

IS AMENDED BY ADDING DEFINITIONS TO READ:
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§ 8104. DEFINITIONS.

THE FOLLOWING WORDS AND PHRASES WHEN USED IN THIS CHAPTER
SHALL HAVE THE MEANINGS GIVEN TO THEM IN THIS SECTION UNLESS THE
CONTEXT CLEARLY INDICATES OTHERWISE:

*x Kx  %

"ELIGIBLE LAND AND WATER." LAND AND WATER ADVERSELY AFFECTED
BY MINING OR OIL OR GAS EXTRACTION AND LEFT OR ABANDONED IN AN
UNRECLAIMED OR INADEQUATELY RECLAIMED CONDITION OR LEFT
DISCHARGING WATER POLLUTION AND FOR WHICH NO PERSON HAS A
CONTINUING RECLAMATION OR WATER POLLUTION ABATEMENT OBLIGATION.
THE TERM SHALL ALSO INCLUDE LAND AND WATER ADVERSELY AFFECTED BY
MINING OR OIL OR GAS EXTRACTION AND LEFT IN AN UNRECLAIMED OR
INADEQUATELY RECLAIMED CONDITION OR LEFT DISCHARGING WATER
POLLUTION FOR WHICH THE DEPARTMENT OF ENVIRONMENTAL PROTECTION
HAS FORFEITED AND COLLECTED THE OPERATORS BONDS AND THERE IS NO
OUTSTANDING LITIGATION CONCERNING THE BOND FORFEITURE. WITHOUT

LIMITING THE FOREGOING, FOR PURPOSES OF WATER POLLUTION

ABATEMENT PROJECTS INVOLVING THE USE OF MINE DRAINAGE OR MINE

POOL WATER FOR HYDRAULIC FRACTURING OR OTHER DEVELOPMENT OF A

GAS WELL, THE TERM ALSO INCLUDES TLAND AND WATER ADVERSELY

AFFECTED BY MINING AND LEFT TN AN UNRECLATMED OR TINADEQUATELY

RECLAIMED CONDITION, OR LEEFT DISCHARGING WATER POLLUTION FOR

WHICH A TREATMENT TRUST FUND NAMING THE DEPARTMENT AS THE

BENEFICIARY OF THE TRUST HAS BEEN ESTABLISHED.

*x Kx *

"MINE OPERATOR." THE PERMITTEE OF AN ACTIVE OR CLOSED MINE

THAT TREATS MINE DRAINAGE UNDER A PERMIT ISSUED BY THE

DEPARTMENT .

*x Kx  %

"TREATED MINE DRATNAGE." WATER FROM AN ACTIVE OR CLOSED MINE
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THAT TS TREATED BY THE MINE OPERATOR UNDER A PERMIT TISSUED BY

THE DEPARTMENT. TREATED MINE DRAINAGE THAT MEETS THE EFFLUENT

LIMITS FOR THE NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

PERMIT FOR THE SOURCE MINE IS NOT A SOLID WASTE AS DEFINED IN

SECTION 103 OF THE ACT OF JULY 7, 1980 (P.L.380, NO.97), KNOWN

AS THE SOLID WASTE MANAGEMENT ACT, AND THE REGULATIONS

PROMULGATED THEREUNDER.

*x Kx  *%

"WATER POLLUTION ABATEMENT FACILITIES." THE METHODS FOR
TREATMENT OR ABATEMENT OF WATER POLLUTION LOCATED ON OR

ASSOCIATED WITH ELIGIBLE LANDS AND WATER. THESE METHODS INCLUDE,

BUT ARE NOT LIMITED TO, A STRUCTURE, SYSTEM, PRACTICE, TECHNIQUE
OR METHOD CONSTRUCTED, INSTALLED OR FOLLOWED TO REDUCE, TREAT OR

ABATE SUCH WATER POLLUTION. THE METHODS ALSO INCLUDE A

STRUCTURE, SYSTEM, PRACTICE, TECHNIQUE OR METHOD CONSTRUCTED,

INSTALLED OR FOLLOWED TO ENABLE THE USE OF MINE DRATNAGE OR MINE

POOL WATER FROM ELIGIBLE LAND AND WATER FOR HYDRAULIC FRACTURING

OR OTHER DEVELOPMENT OF A GAS WELL.

"WATER POLLUTION ABATEMENT PROJECT." A PLAN FOR TREATMENT OR
ABATEMENT OF WATER POLLUTION LOCATED ON ELIGIBLE LANDS AND
WATER. THESE PLANS INCLUDE, BUT ARE NOT LIMITED TO, THE
PRACTICES TO BE FOLLOWED AND THE INSTALLATION, OPERATION AND
MATNTENANCE OF FACILITIES TO REDUCE, TREAT OR ABATE SUCH WATER

POLLUTION. THE PLANS ALSO INCLUDE THE USE OF MINE DRATINAGE OR

MINE POOL WATER FROM ELIGIBLE LAND AND WATER FOR HYDRAULIC

FRACTURING OR OTHER DEVELOPMENT OF A GAS WELL THAT MAY OR MAY

NOT BE LOCATED ON ELIGIBLE LANDS AND WATER. THE USE OF TREATED

MINE DRATNAGE FROM A PERMITTED MINING ACTIVITY STITE FOR THE

HYDRAULIC FRACTURING OR OTHER DEVEILOPMENT OF A GAS WELL TS

CONSIDERED A WATER POLLUTION ABATEMENT PROJECT SUBJECT TO THE
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1 PROVISIONS OF THIS CHAPTER.

2 SECTION 2. SECTION 8105(D) OF TITLE 27 IS AMENDED TO READ:
3 § 8105. ELIGIBILITY AND PROJECT INVENTORY.

4 * k%

5 (D) DEPARTMENTAL REVIEW.--THE DEPARTMENT SHALL REVIEW EACH
6 PROPOSED RECLAMATION PROJECT AND APPROVE THE PROJECT IF THE

7 DEPARTMENT DETERMINES THE PROPOSED PROJECT:

8 (1) WILL RESULT IN THE REGRADING OF THE LAND TO STABLE

9 CONTOURS THAT BLEND IN AND COMPLEMENT THE DRAINAGE PATTERN OF
10 THE SURROUNDING TERRAIN WITH NO HIGHWALLS, SPOIL PILES OR

11 DEPRESSIONS TO ACCUMULATE WATER;

12 (2) WILL RESULT IN THE APPROPRIATE REVEGETATION OF THE
13 SITE; AND
14 (3) IS NOT LIKELY TO RESULT IN WATER POLLUTION AS
15 DEFINED IN SECTION 1 OF THE ACT OF JUNE 22, 1937 (P.L.1987,
16 NO.394), KNOWN AS THE CLEAN STREAMS LAW.

17 THE DEPARTMENT SHALL REVIEW EACH PROPOSED WATER POLLUTION

18 ABATEMENT PROJECT AND APPROVE THE PROJECT IF THE DEPARTMENT

19 DETERMINES THE PROPOSED PROJECT IS LIKELY TO IMPROVE THE WATER

20 QUALITY [AND IS NOT LIKELY TO MAKE THE WATER POLLUTION WORSE] OF

21 AN EXISTING DISCHARGE OF POLLUTION OR WILL ILIKELY HAVE A

22 BENEFICIAL IMPACT ON WATER RESOQURCES IN THIS COMMONWEALTH.

23 * x *
24 SECTION 3. SECTION 8106(A) (3) OF TITLE 27 IS AMENDED AND THE
25 SECTION IS AMENDED BY ADDING A SUBSECTION TO READ:

26 § 8106. LANDOWNER LIABILITY LIMITATION AND EXCEPTIONS.

27 (A) GENERAL RULE.--EXCEPT AS SPECIFICALLY PROVIDED IN

28 SUBSECTIONS (B) AND (C), A LANDOWNER WHO PROVIDES ACCESS TO THE
29 LAND, WITHOUT CHARGE OR OTHER CONSIDERATION, WHICH RESULTS IN

30 THE IMPLEMENTATION OF A RECLAMATION PROJECT OR A WATER POLLUTION
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ABATEMENT PROJECT:
* Kk x
(3) SHALL BE IMMUNE FROM LIABILITY FOR ANY INJURY TO OR

DAMAGE SUFFERED BY A THIRD PARTY, INCLUDING A DOWNSTREAM

RIPARIAN LANDOWNER, WHICH ARISES OUT OF OR OCCURS AS A RESULT

OF A RECLAMATION PROJECT OR A WATER POLLUTION ABATEMENT
PROJECT.

*x Kk %

(D) USE OF MINE WATER FOR HYDRAULTIC FRACTURING.--

NOTWITHSTANDING A PROVISION OF THIS CHAPTER, LANDOWNERS AND MINE

OPERATORS THAT ARE RESPONSIBLE FOR TREATING MINE DRATINAGE OR

MINE POOL WATER FROM A PERMITTED MINING ACTIVITY STTE SHALL NOT

BE DEEMED TO ASSUME LEGAL RESPONSTBILITY FOR OR TO TINCUR

LIABILITY WITH RESPECT TO A COST, INJURY OR DAMAGE THAT ARISES

OUT OF OR OCCURS IN CONNECTION WITH THE USE OF MINE DRAINAGE,

MINE POOL WATER OR TREATED MINE WATER IN CONNECTION WITH THE

HYDRAULIC FRACTURING PROCESS OR OTHER DEVELOPMENT OF A GAS WELL.

SECTION 4. SECTIONS 8107 (A) (1) OF TITLE 27 IS AMENDED AND
THE SUBSECTION IS AMENDED BY ADDING PARAGRAPHS TO READ:
§ 8107. PROJECT LIABILITY LIMITATION AND EXCEPTIONS.

(A) GENERAL RULE.--EXCEPT AS SPECIFICALLY PROVIDED IN

SUBSECTION (B), A PERSON WHO PROVIDES EQUIPMENT, EFUNDING

MATERIALS OR SERVICES AT NO COST TO THE COMMONWEALTH OR AT COST

FOR A RECLAMATION PROJECT OR A WATER POLLUTION ABATEMENT PROJECT

OR WHO IMPLEMENTS ANY SUCH PROJECT:

(1) SHALL BE IMMUNE FROM LIABILITY FOR ANY INJURY TO OR

DAMAGE SUFFERED BY A PERSON, INCLUDING A DOWNSTREAM RTIPARIAN

LANDOWNER, WHICH ARISES OUT OF OR OCCURS AS A RESULT OF:

(1) THE WATER POLLUTION ABATEMENT FACILITIES

CONSTRUCTED OR INSTALLED DURING THE WATER POLLUTION
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ABATEMENT PROJECT; AND

(IT) A RECLAMATION PROJECT OR A WATER POLLUTION

ABATEMENT PROJECT.

* Kk K%

(5) MAY NOT BE CONSTIDERED TO BE ENGAGING IN SURFACE OR

UNDERGROUND MINING ACTIVITIES UNDER THE ACT OF MAY 31, 1945

(P.1,.1198, NO.418), KNOWN AS THE SURFACE MINING CONSERVATION

AND RECLAMATION ACT, OR THE ACT OF APRIL 27, 1966 (1ST

SP.SESS., P.L.31, NO.1), KNOWN AS THE BITUMINQOUS MINE

SUBSIDENCE AND LAND CONSERVATION ACT, WHEN THE WATER

POLLUTION ABATEMENT PROJECT INVOLVES THE USE OF MINE DRAINAGE

OR MINE POOL WATER FOR HYDRAULTIC FRACTURING OR OTHER

DEVELOPMENT OF A GAS WELL.

(6) MAY NOT BE CONSTIDERED TO BE ENGAGING IN THE

PROCESSING, TREATMENT OR DISPOSAL OF A SOLID WASTE UNDER THE

ACT OF JULY 7, 1980 (P.L.380, NO.97), KNOWN AS THE SOLID

WASTE MANAGEMENT ACT, OR IN THE DISCHARGE OF INDUSTRIAL WASTE

OR POLLUTANTS UNDER THE ACT OF JUNE 22, 1937 (P.1.1987,

NO.394), KNOWN AS THE CLEAN STREAMS LAW, WHEN USING MINE

DRATINAGE, MINE POOL WATER OR TREATED MINE WATER FOR HYDRAULIC

FRACTURING OR OTHER DEVELOPMENT OF A GAS WELL.

*x K* *

SECTION 5. SECTION 8111 (A) OF TITLE 27 IS AMENDED TO READ:
§ 8111. EXCEPTIONS.

(A) GENERAL [RULE] RULES.--THE FOLLOWING SHALL NOT BE

ELTGIBLE FOR NOR SHALL THAT PERSON RECEIVE THE BENEFIT OF THE

PROTECTIONS AND IMMUNITIES AVAILABLE UNDER THIS CHAPTER,

PROVIDED THAT, ANY PERSON WHO USES AND ANY PERSON WHO ALTOWS THE

USE OF OR PROVIDES MINE DRATNAGE, MINE POOL WATER OR TREATED

MINE WATER, AS PART OF A WATER POLLUTION ABATEMENT PROJECT,
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INCLUDING A MINE OPERATOR THAT PROVIDES FOR PAYMENT OR OTHERWISE

TREATED MINE DRAINAGE FOR HYDRAULIC FRACTURING OR OTHER

DEVELOPMENT OF A GAS WELL SHALL RECEIVE THE BENEFIT OF THE

PROTECTIONS AND TMMUNITIES AVATITABLE UNDER THIS CHAPTER:

(1) ANY PERSON WHO UNDER EXISTING LAW SHALL BE OR MAY
BECOME RESPONSIBLE TO RECLAIM THE LAND OR TREAT OR ABATE THE
WATER POLLUTION [OR];

(2) ANY PERSON WHO [FOR] RECEIVES PAYMENT [OR],
CONSIDERATION OR [WHO RECEIVES] SOME OTHER BENEFIT THROUGH A

CONTRACT [OR] TO RECLAIM THE LAND OR TREAT OR ABATE THE WATER

POLLUTION EXCEPT AS PROVIDED BY THIS SUBSECTION; OR

(3) ANY PERSON WHO THROUGH A CONSENT ORDER AND AGREEMENT
OR OTHERWISE AGREES OR IS ORDERED TO PERFORM OR COMPLETE
RECLAMATION OR TREAT OR ABATE WATER POLLUTION AS WELL AS A
SURETY WHICH PROVIDED A BOND FOR THE SITE [SHALL NOT BE
ELIGIBLE FOR NOR SHALL THAT PERSON RECEIVE THE BENEFIT OF THE
PROTECTIONS AND IMMUNITIES AVAILABLE UNDER THIS CHAPTER].

*x Kx  %

SECTION 6. THIS ACT SHALL TAKE EFFECT IN 60 DAYS.
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