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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
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AN ACT
Amendi ng the act of Novenber 26, 1978 (P.L.1375, No.325),
entitled, as anended, "An act providing for the regul ation
and safety of dans and reservoirs, water obstructions and
encroachnents; consolidating and clarifying the prograns of

t he Departnent of Environnmental Resources and Navi gation

Commi ssion for the Del aware River; establishing penalties and

repealing certain acts,” further providing for the

conservation of wetl ands.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 2 of the act of Novenmber 26, 1978
(P.L.1375, No.325), known as the Dam Safety and Encroachnents
Act, is anended by addi ng paragraphs to read:

Section 2. Purposes.
The purposes of this act are to:

* * %

(5) Provide for the conservation of wetl ands through a

consi stent and efficient programfor the requl ati on of water

obstructi ons and encroachnents.
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(6) Establish nore effective nechani sns (i ncl uding

coordi nated public and private efforts) to mtigate and

conpensate for the |l oss or inpact on wetland resources, with

the objective of assuring, on a Statew de and reqgi onal basi s,

no net |l oss of wetland areas and values as a result of the

construction, operati on and mai ntenance of dans, water

obstructi ons and encroachnents.

Section 2. Section 3 of the act is anmended by addi ng
definitions to read:
Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have, unless the context clearly indicates otherw se, the
meani ngs given to themin this section:

* * %

"Committee." The Wetl ands Conservati on Advi sory Conmittee

created pursuant to section 5.1.

* * %

"Critical habitat." A critical habitat for threatened or

endanger ed species as defined in the Federal Endangered Species

Act (16 U S.C. § 1532 et seq.). For a threatened or endanger ed

species, the termincludes the foll ow ng:

(1) The specific areas within the geographi cal area

whi ch are occupi ed by the species at the tine the species is

listed in accordance with the Federal Endangered Speci es Act,

30 Pa.C.S. 8 2305 (relating to threatened and endanger ed

species) or 34 Pa.C.S. 8 2167 (relating to endangered or

t hr eat ened speci es) and on which are found those physical or

bi ol ogi cal features:

(i) which are essential to the conservati on of the

speci es; and
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(ii) which may require speci al managenent

consi derati ons or protection.

(2) The specific areas outsi de the geographi cal area

whi ch are occupied by the species at the tine it is |listed

and whi ch have been specifically determ ned by the Secretary

of the Interior, the Pennsyl vani a Gane Conmi Sssion or the

Pennsyl vani a Fi sh Comm ssi on as areas essential to the

conservation of the species.

* * %

"Excepti onal value wetland." A wetland desi gnated by the

Envi ronnental Quality Board pursuant to the procedures of

section 5(d).

"Fund." The Pennsyl vani a Wetl ands Conservati on Fund creat ed

under section 26. 1.

* * %

"Hydrol ogically connected." A direct and substanti al

connecti on between two bodies of water, through surface water

drai nage or clearly identifiable groundwater flow, such that the

i mpact upon the hydrologic regine or water quality in one body

of water is likely to have a material and significant inpact

upon the hydrologic regine or water quality of the connected

body of water.

"Land" or "lands." |Includes any interest in surface or

subsurface estates, including mneral rights.

"Limted value wetland." Any mannmade or artificially created

wet | and (except any wetl and created or i nmproved as nitigati on or

conpensation for prior or future activities), including, but not

limted to, any storm water detention basin, drainage ditch,

m ne drai nage pit, waste | agoon or inpoundnent, or treatnent

wet | and; and any natural wetl and whi ch does not perform any of

19890S1326B1675 - 3 -



the foll owi ng functi ons:

(1) Inportant natural biological functions, including

significant food chain producti on or general habitat and/or

significant nesting, spawning, rearing and resting sites for

aquati c or | and speci es.

(2) Significant hydrol ogi c functions, including

contribution to natural drainage patterns, sedi mentation

control, salinity distribution, flushing and natural water

filtration.

(3) Shielding of other areas from wave acti on erosi on or

st or m danage.

(4) Significant storage area for stormwaters and fl ood

(5) Significant natural recharge to groundwaters.

"Mtigation." The devel opnent or nmnanagenent of wetlands to

repl ace or conpensate for the val ues and functi ons of other

wet | ands affected as a result of unavoi dabl e i npacts of a

project.

* * %

"Pernmit action." A structure or activity authorized under a

permt issued or proposed pursuant to this act.

* * %

"Secretary." The Secretary of Environnental Resources of the

Commpnweal t h.

"Trust." The Pennsyl vani a Wetl ands Trust created pursuant to

section 26.1.

* * %

"Wet| ands." Those areas that are i nundated or saturated by

surface water or groundwater at a frequency and duration

sufficient to support, and that under normal circunstances do
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support, a preval ence of vegetation typically adapted for life

in saturated soil conditions, commonly known as hydrophytic

veget ati on. The departnent, in designating a wetl and, shall use

t he t hree-paraneter approach (considering hydrol ogy, soils and

veget ati on) enunerated in the January 1989 "Federal Manual for

ldentifying and Delineating Jurisdictional Wetl ands" adopted by

the United States Arny Corps of Engineers and the United States

Envi ronnental Protecti on Agency and any subseguent anendnents

Section 3. Section 5(a) of the act is amended by addi ng
par agr aphs and the section is anended by addi ng subsections to
read:

Section 5. Regul ations and standards.

(a) The Environnental Quality Board shall have the power,
and its duty shall be, to adopt such regul ati ons and standards
for the design, construction, operation, nonitoring,
mai nt enance, nodification, repair and renoval of dans and
reservoirs, water obstructions and encroachnments as are
necessary and proper to carry out the purposes of this act. The
regul ations shall include, but are not limted to, rules
est abl i shi ng:

* * %

(6) Criteria and procedures for the delineati on and

classification of wetlands. Any criteria, procedures, and

rel ated qui delines and nanuals for the delineation and

classification of wetlands shall incorporate and be

consistent with those officially adopted and promnul gated by

the United States Arny Corps of Engi neers pursuant to section

404 of the Federal Water Pollution Control Act (62 Stat.

1155, 33 U.S. C. 8§ 1344).
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1 (7) Criteria and procedures for mtigation of wetland

2 i npacts which are reasonabl e and conmensurate with the effect
3 of a proposed project on the functions and values of the

4 wet | ands i npacted by the project.

5 (8) Rules listing exceptional value wetlands desi gnated
6 pursuant to the procedures provided in subsection (d), and

7 requirenents consistent with subsection (e) governing the

8 | ocation, design, construction, operation and mai ntenance of
9 dans, water obstructions and encroachnents designed to

10 protect and conserve such exceptional val ue wetl ands.

11 * %k

12 (d) Exceptional value wetlands shall be designated in the
13 follow ng manner:

14 (1) Follow ng the procedures set forth in paragraphs (2)
15 and (3), the Environnental Quality Board may, by regul ation,
16 designate a wetland as an _exceptional value wetland if:

17 (i) The wetland serves as known or critical habitat
18 of any plant or aninal species currently listed as

19 endangered or threatened pursuant to the Federal
20 Endangered Species Act (16 U.S.C. 8 1531 et seq.), 30
21 Pa.C. S 8 2305 (relating to threatened and endangered
22 species) or 34 Pa.C. S. 8 2167 (relating to endangered or
23 t hr eat ened speci es).
24 (ii) The wetland is hydrologically connected to and
25 | ocated within one-half nmle of wetlands that are
26 identified under subparagraph (i), that drain into or
27 otherwi se directly inpact wetland identified under
28 subparagraph (i), and that are necessary or inportant to
29 mai ntaining the habitat of the threatened or endangered
30 species within the wetland identified under subparagraph
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1 ().

2 (iii) The wetland is located within the corridor of
3 a stream whi ch has been designated as "w | d" pursuant to
4 the act of Decenber 5, 1972 (P.L.1277, No.283), known as
5 t he "Pennsyl vania Scenic Rivers Act," or the WIld and

6 Scenic Rivers Act (Public Law 90-542, 16 U.S.C. 8§ 1271 et
7 seq.).

8 (iv) The wetland is adjacent and hydrol ogically

9 connected to or forns the headwaters of a w | derness

10 trout stream designated by the Pennsylvania Fish

11 Conmi ssi on.

12 (v) The wetland serves as a critical recharge area
13 to groundwaters utilized by an existing public drinking
14 wat er _suppl y.

15 (vi) The wetland is located in the watershed of, and
16 is inportant to maintaining the quality of, surface

17 waters used by an existing unfiltered public drinking

18 wat er _suppl y.

19 (vii) The wetland is located in the watershed of,
20 and is inportant to maintaining the quality of, waters
21 designated as "exceptional value" pursuant to requl ations
22 adopted by the Environnental Quality Board, as set forth
23 in 25 Pa. Code Ch. 93 (relating to water quality
24 st andar ds).
25 (2) Prior to proposal of rules designating an
26 exceptional value wetland, the departnent shall conduct a
27 study and prepare a report. Such report shall:
28 (i) ldentify the area and |location of the wetland to
29 be desi gnat ed.
30 (ii) Evaluate the environnental and ecol ogica

19890S1326B1675 - 7 -
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val ues of the wetl and.

(iii) Describe and evaluate the i npact of exi sting

and proposed | and uses in the area adjacent to the

wet | and.

(iv) Describe and assess the social and econonic

effect of an exceptional val ue wetl and desi gnati on on

exi sti ng and proposed uses of public and private | ands

adj acent to or in the watershed of the wetl and, incl uding

i npacts upon the value of any private | ands which may be

affected or restricted by such desi gnati on.

(3) A public hearing shall be held in the county where

the wetland is | ocated. Notice of the public hearing shall be

given at | east three weeks before the hearing in a newspaper

of general circulation in the county. At | east three weeks

prior to such hearing, notice shall also be given by first

class mail to the owners of all lands within the watershed of

the wetl and, as shown on county tax assessnment records.

(4) Follow ng the adopti on of rul emaki ng by the

Envi ronnental Quality Board desi gnati ng an excepti onal val ue

wet | and, such wetl and shall be napped on topographi ¢ naps at

a scale of 1:24,000. A copy of such map shall be filed by the

departnent with the nunicipality where the wetland i s

| ocated, and a copy of such map shall be filed and recorded

in the Ofice of Recorder of Deeds for the county where the

wetland is |located. Al nmaps prepared and filed i n accordance

with this subsection shall be available to the public. The

departnent shall update such maps as new i nformati on or as

dat a becones avai l abl e.

(e) The Environnmental Quality Board shall establish by

requl ati on standards and pernit application review criteria

19890S1326B1675 - 8 -
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governi ng the | ocati on, design, constructi on, operati on and

mai nt enance of danms, water obstructi ons and encroachnents

located in or directly inpacting excepti onal val ue wetl ands.

Such standards and review criteria shall provide for approval of

permits for such dans, water obstructi ons and encroachnents

where either of the following requirenents is satisfied:

(1) The project is either water-dependent or necessary

to provide for public health, safety or welfare, and:

(i) There is no practicable alternative to the

pr oposed proj ect.

(ii) Any adverse environnental inpacts upon the

wet | and have been avoi ded or reduced to the nmaxi num

ext ent possi bl e.

(iii) Mtigation will be provided to repl ace the

areal extent and functions of the i npacted wetl ands, in

order to conpensate for any unavoi dabl e adverse i npacts.

(2) The project has no significant adverse i npact on the

li sted exceptional value wetland or includes desi gns

(including mtigation) which the departnent determ nes wil |l

provide a net increase in the area or functional value of the

excepti onal val ue wet!| and.

Section 4. The act is anmended by adding a section to read:

Section 5.1. Wtlands Conservati on Advi sory Conmm tt ee.

(a) There shall be created a Wetl ands Conservati on Advi sory

Committee. The committee shall be appointed within three nonths

after the effective date of this act and biennially thereafter.

The conmittee shall consist of 16 nenbers, appointed as fol |l ows:

(1) Two nenbers shall be appointed by the President pro

tenpore of the Senate.

(2) Two nenbers shall be appointed by the Speaker of the

19890S1326B1675 - 9 -



1 House of Representatives.

2 (3) Two nenbers shall be elected from anong the

3 nenbership of the G tizens Advisory Council.

4 (4) Ten nenbers shall be appointed by the secretary. Six
5 nenbers shall be representatives from Statew de or regional

6 organi zations representing building, construction, |andowner,
7 m neral extraction, agricultural and commercial interests.

8 Four nenbers shall be representatives from environnental

9 conservation, sportsnen's, professional and public interest
10 organi zations. The secretary shall solicit witten

11 nom nations for nenbership on the committee from Statew de

12 and regional organizations representing such interests, and
13 shal |l select nenbers of the commttee from anong those

14 nom nated by such organi zati ons.

15 (b) Conmittee nenbers shall not receive a salary but shal

16 be reinbursed for all necessary expenses incurred in the

17 performance of their duties.

18 (c) Al actions of the conmttee shall be by majority vote.
19 The conmittee shall neet at the call of the secretary, but not
20 less than semannually, to carry out its duties under this act.
21 The committee shall select a chairman _and such other officers as
22 it deens appropriate.
23 (d) The departnent shall consult with the commttee in the
24 formulation, drafting and devel opnent of all regul ations,
25 quidelines, manuals and policies relating to the delineation and
26 conservation of wetlands, and the regulation of activities
27 affecting wetlands under this act or under other acts and
28 prograns adm nistered by the departnent. The conmittee shall be
29 given a reasonable opportunity to review and conment on al

30 requlations, quidelines, manuals and policies related to

19890S1326B1675 - 10 -
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wet | ands prior to the subm ssion of such requl ations to the

Envi ronnental Quality Board for initial consideration, or the

publicati on of such quidelines, manuals or policies by the

departnent. The witten report of the commttee shall be

presented to the Environnental Quality Board with any requl atory

proposal, and the chairnman of the conmmittee shall be invited to

participate in the presentation of all requlations relating to

wet | ands before the Environnental Quality Board.

(e) Nothing herein shall preclude any nenber of the

commttee fromfiling a petition for rulemaking with the

Envi ronnental Quality Board in accordance with procedures

establi shed by the Environnental Quality Board.

Section 5. Section 7 of the act, anmended Cctober 23, 1979
(P.L.204, No.70), is anended to read:
Section 7. GCeneral permits and waiver of permt requirenents.
(a) The Environnental Quality Board may, by regul ation,
wai ve the permt requirenents for any category of dam water
obstruction or encroachnment which it determ nes has
insignificant effect upon the safety and protection of life,

heal th, property and the environnment. The Environnental Quality

Board shall, by requl ati on, waive the pernit requirenents for:

(1) Al categories of water obstructions and

encroachnents in, along or across or projecting i nto any

artificial treatnent wetl and constructed and mai ntai ned for

t he purpose of treating acid m ne drai nage, sewage or other

(2) Al categories of water obstructions and

encroachnents in, along or across or projecting i nto any

artificial stormwater detention basin, drainage ditch,

erosi on and sedi nentati on control facility, mne drai nage

19890S1326B1675 - 11 -
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pit, waste | agoon or inpoundnent.

(3) Al categories of water obstructi on and

encroachnents in, along or across or projecting into a

natural wetl and whi ch the departnent deternines to be a

limted value wetland. |If the departnent, after

i nvestigation, finds that any water obstructi on or

encroachnent will have a significant effect upon safety or

the protection of life, health, property or the environnent,

then it may require the owner of the water obstructi on or

encroachnent to obtain a permt pursuant to this act.

(4) Al categories of water obstructions and

encroachnents exenpted fromregul ati on pursuant to section

404(f) of the Federal Water Pollution Control Act (62 Stat.

1155, 33 U.S. C. 8§ 1344(f)).

(5) Those water obstructi ons or encroachnents necessary

to the restoration to active agricultural use of |ands that

have been historically devoted to agricultural use, where

such | ands have been idle for a period of not nore than 25

vears and, during such period, have devel oped wetl| and

characteristics.

(b) The department nmay, in accordance with rul es adopted by
the Environnmental Quality Board, issue general permts on a
regional or Statew de basis for any category of dam water
obstruction or encroachnent if the departnent determ nes that
the projects in such category are simlar in nature, and can be
adequately regulated utilizing standardi zed specifications and
condi ti ons.

(c) GCeneral permts shall specify such design, operating and
nmonitoring conditions as are necessary to adequately protect

life, health, property and the environnent, under which such

19890S1326B1675 - 12 -



1 projects may be constructed and nai ntai ned wi t hout applying for
2 and obtaining individual permts. The departnent may require the
3 registration of any project constructed pursuant to a general

4 permt.

5 (d) Al general permts shall be published in the

6 Pennsylvania Bulletin at |east 30 days prior to the effective
7 date of the permt.

8 (e) Specific general permts shall be issued as foll ows:

9 (1) On or before Decenber 31, 1989, the departnent shal
10 devel op _and adopt general permts for the follow ng

11 categories of mnor encroachnents in, along or across

12 wet | ands:

13 (i) Bridges, culverts, and other road or driveway
14 crossings affecting a cunulative area of less than 1.0
15 acre of wetl ands.

16 (ii) Utility line crossings, including pipelines for
17 wat er _supply, sewage collection, transportation of

18 liquid, gaseous, liquefiable or slurry substances, and
19 cables, conduits, lines or wires for transn ssion of
20 electrical energy, tel ephone, telegraph, radio or
21 television signals affecting a cunulative area of |ess
22 than 2.0 acres of wetl ands.

23 (iii) The construction, drilling, operation or

24 renoval of any well or well site permtted pursuant to
25 the requirenments of the act of Decenber 19, 1984

26 (P.L.1140, No.223), known as the "GOl and Gas Act,”

27 affecting a cunulative area of less than 2.0 acres of

28 wet | ands.

29 (2) On or before July 1, 1990, the departnent shal

30 devel op_and adopt general permits for each category of water

19890S1326B1675 - 13 -
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obstruction or encroachnent which is exenpt from Feder al

permt requirenents pursuant to United States Departnent of

the Arny requl ati ons 33 CFR 323.4 (relating to di scharges not

requiring pernmts) or which is authori zed pursuant to a

Nati onwi de General Permt issued by the United States

Departnment of the Arnmy requl ati ons 33 CFR 330.5 (relating to

nati onwi de pernits); or prior to that date, the departnent

shall report to the General Assenbly the specific reasons why

such general pernits should not be i ssued.

(3) Any general pernmits adopted pursuant to paragraphs

(1) and (2) shall be subject to the following linmtations and

condi ti ons:

(i) The general pernmt shall not authorize

activities within any exceptional value wetl and, any

stream or body of water designated as excepti onal val ue

waters pursuant to 25 Pa.Code Ch. 93 (relating to water

qual ity standards), or any Sstream or watercourse

desi gnated as a national or state wild or scenic river in

accordance with the WIld and Scenic R vers Act (Public

Law 90-542, 16 U.S.C. 8§ 1271 et seqg.), or the act of

Decenber 5, 1972 (P.L.1277, No.?283), known as the

"Pennsyl vani a Scenic R vers Act."

(ii) The general pernmt nay require the project

sponsor to devel op and inplenent a mtigati on plan

consistent with criteria set forth in the general pernit

or to provide conpensati on through the wetl ands

mtigati on bank as provided in section 26.1(d).

Section 6. Section 9 of the act is anmended by addi ng

subsections to read:

30 Section 9. Permt issuance and conditi ons.
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* * %

(c) After receipt of a permt application under this act,

the departnment shall determ ne whether the application is

admi ni stratively conpl ete. For purposes of this section, an

application is adm nistratively conplete if it contains

necessary i nformati on, nmaps, fees and ot her docunents,

regardl ess of whether the i nformati on, naps, fees and docunents

woul d be sufficient for i ssuance of the pernmt.

(1) If the application is not adm nistrati vely conpl et e,

the departnment shall, within 60 days of receipt of the

application, return it to the applicant, along with a witten

statenent of the specific informati on, nmaps, fees and

docunents that are required to make the applicati on

admi ni stratively conpl ete.

(2) The departnent shall deny the application if the

applicant fails to provide the informati on, maps, fees and

docunents within 90 days of recei pt of the notice described

in paragraph (1), unless the applicant reguests and the

departnent deternines that additional tine is necessary to

prepare and subnit the required i nformation.

(d) (1) The departnent shall issue or deny permt¢t

applications under this act within the foll owi ng peri ods of

(i) For dans and reservoirs, within 120 days from

the date of the departnent's determn nati on under

subsection (c) that the application is adm nistratively

(ii) For all other permts, within 60 days fromthe

date of the departnent's determ nati on under subsecti on

(c) that the application is adnmnistratively conpl ete.

19890S1326B1675 - 15 -



If the departnent fails to act upon an adnministratively conpl ete

application within the tine periods specified in this paragraph,

the permt application shall be deened approved.

(2) The tinme periods in paragraph (1) do not include a

peri od beginning with the date on which the departnment has

requested, in witing, that the applicant nake substantive

corrections or changes to the application, or provide

addi ti onal informati on supportive of the application, and

ending with the date that the applicant subnits the requested

corrections, changes or information.

Section 7. Section 17(d) of the act, anmended October 23,
1979 (P.L.204, No.70), is anmended and the section is anmended by
addi ng a subsection to read:

Section 17. Intergovernnmental coordination and del egations to
| ocal agenci es.

* %k

(d) The departnent shall cooperate and coordinate with the
United States Arny Corps of Engi neers and other appropriate
Federal and interstate agencies for the purpose of assuring
efficient regulation, permitting and i nspection of dans, water
obstructions and encroachnents. The department is authorized,
with the approval of the Attorney General, to enter into
adm ni strative agreenments with appropriate Federal and
interstate agencies for the follow ng purposes:

(1) to facilitate the subm ssion and coordi nated review
of permt applications;

(2) to avoid unnecessary duplication of staff functions
and heari ngs;

(3) to provide for coordinated inspection, nonitoring

19890S1326B1675 - 16 -
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regul ati ons; and

(4) to accept del egations of authority from Federal and
interstate agencies relating to the regul ation of dans, water
obstructions and encroachnents.

(e) Not |later than Decenber 31, 1989, the Governor and the

departnent shall submt to the Adm nistrator of the United

States Environmental Protection Agency a request, pursuant to

section 404 of the Federal Water Pollution Control Act (62 Stat.

1155, 33 U.S.C. 8 1344), to adninister the Commbpnweal th's

i ndi vi dual and general pernit programfor the di scharge of

dredged and fill nmaterial into navigable waters. Every six

nmont hs fol |l owi ng subnmi ssi on of such request, the departnent

shall report to the General Assenbly regardi ng the status and

progress of actions to obtain approval of such program pursuant

to section 404 of the Federal Water Pollution Control Act.

Section 8. The act is anmended by addi ng sections to read:

Section 17.1. Local ordi nances.

(a) The requl ati on and nanagenent of water obstructions and

encroachnents in, along or across wetl ands, and the delineation

and conservation of wetl ands, are hereby declared to be natters

of Statew de concern, requiring the application of consi stent

Federal and State criteria, standards and requl ati ons. Except

with respect to ordi nances adopted pursuant to the act of July

31, 1968 (P.L.805, No.247), known as the "Pennsyl vani a

Muni ci palities Planni ng Code," all |ocal ordi nances and

enactnents purporting to define or delineate wetl ands, or to

requl ate the | ocati on, construction, operation or mai ntenance of

wat er obstructi ons or encroachnents in, along or across wetl ands

are hereby superseded. The Commonweal th, by this enactnent,

hereby preenpts the requl ati on of water obstructions and
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1 encroachnents in, along or across wetlands and the definition

2 and delineation of wetl ands.

3 (b) Pursuant to the "Pennsylvania Minicipalities Planning

4 Code," nunicipalities may adopt zoning, subdivision and | and

5 devel opnent ordi nances and reqgul ati ons whi ch consi der the

6 conservation of wetland areas, provided that:

7 (1) Such ordinances and requlations shall not be |ess

8 stringent nor nore restrictive than this act and the

9 requl ati ons adopted by the Environnental Quality Board

10 pursuant to this act.

11 (2) Such ordinances and requl ations shall not address
12 any matter, standard or requirenent which is the subject of a
13 requl ati on adopted by the Environnmental Quality Board, except
14 to reference and incorporate such State reqgul ation.

15 (3) Such ordinance or requlation may not inpose

16 additional review, approval or permt requirenents upon_any
17 wat er _obstruction or encroachnent for which a pernmit is

18 wai ved pursuant to section 7(a) or which is authorized under
19 a general permt issued pursuant to section 7(c), (d) and
20 (e).
21 Section 26.1. Pennsylvania Wetlands Trust.
22 (a) There is hereby created the Pennsylvania Wtl ands Trust
23 wthin the departnent.
24 (1) The trust shall consist of seven nenber trustees,
25 including the secretary or his designee, who shall serve as
26 chairman; two persons appointed by the Governor; two persons
27 appoi nted by the Speaker of the House of Representatives; and
28 two persons appointed by the President pro tenpore of the
29 Senate. The appointed nenbers of the trust shall be citizens
30 of this Commonweal th, who, during their respective terns,
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shall hold no other State office to which any salary is

attached. The term of office of each appoi nted nenbers of the

trust shall be for three years, neasured fromthe third

Tuesday of January of the year in which the nmenber takes

office, or until the nenber's successor has been appoi nt ed.

Menbers of the trust shall include persons know edgeable in

fields related to wetl and conservati on, includi ng ecol ogy,

bi ol ogy, hydrol ogy, engi neeri ng, geodraphy and the | aw.

(2) Menbers of the trust shall not receive a salary but

may be rei nbursed for all necessary expenses incurred in the

perfornmance of their duties.

(b)Y There shall be established in the State Treasury a

special fund to be known as the Pennsyl vani a Wt | ands

Conservation Trust Fund, which shall be adm ni stered by the

Pennsyl vani a Wetl ands Trust. All fines coll ected under the penal

provisions of this act and all civil penalties coll ected under

this act that are related to activities affecti ng wetl ands shal

be paid into the fund. Such additional funds as may fromtine to

tinme be appropriated by the General Assenbly fromthe General

Fund or fromthe proceeds of bonds issued by the Commpbnweal t h

for such purposes shall be deposited in the trust fund. The

trust fund may accept and deposit in the trust fund such grants,

gifts, contributions or bequests as nay be nade by gover nnent al

agenci es or other persons for the purposes of pronoting the

conservation, protection and restorati on of wetl and resources.

Al noneys contained in the trust fund are conti nuously

appropriated to the Pennsyl vani a Wetl ands Trust for the

excl usive use to carry out the purposes of this section.

(c) The trust shall have the power and its duty shall be:

(1) To conduct and supervi se educati onal prograns

19890S1326B1675 - 19 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

regardi ng the val ues, functi ons and conservati on of wetl| ands

and rel ated environnental resources.

(2) To conduct studies and research reqgardi ng the

functions, devel opnent, conservation, restorati on, creation

and i nprovenent of wetl ands.

(3) To acquire, in the nane of the Cormonweal th, by

purchase, gift, | ease, or condemmation, and to hold as State

par ks, forests or conservati on | ands:

(i) any |lands conprising i nportant or excepti onal

val ue wet !l ands;

(ii) any |lands adjacent to i nportant or excepti onal

val ue wetl ands which the trust deens necessary to protect

the functions and val ues of inportant or exceptional

val ue wetl ands; and

(iii) any |lands suitable and appropriate for the

establi shnent, creation or restorati on of wetl ands.

The trust may acquire and hold such | ands, subject to such

reservations, if any, as the trust deens to be consi stent

wi th such purposes. The trust shall establish priorities for

acquiring wetl and pursuant to this subsecti on based upon

wet | and types, functions, size, threat of |oss or

deqgr adati on, and cost.

(4) To acquire fee title to or devel opnent rights in any

excepti onal val ue wetl and, as desi gnated pursuant to section

5(d), which is not owned by a departnent, board or agency of

Federal, State or |ocal governnent or by a nonprofit

conservati on organi zati on, unl ess the owner of such | and

executes a witten aqgreenent under whi ch the | andowner:

(i) waives the right to have the wetl ands acquired

by the trust; and
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(ii) aqgrees, on behalf of hinself and his heirs,

successors and assigns, not to construct any structure or

undert ake any devel opnent within 300 feet of any such

excepti onal val ue wet!l and.

budget identifying the funds necessary to neet this objective in

a tinely and effective nmanner.

(5) To acquire fee title or devel opnent rights in any

1
2
3
4
5 The trust shall subnmit to the CGeneral Assenbly each year a
6
7
8
9

wet | ands or adj acent | ands where:

10 (i) the departnent has denied, or inposed conditions
11 upon approval of, a pernmit application subnmtted pursuant
12 to this act; and

13 (ii) it is deternmned by the Environnental Hearing
14 Board or a court of conpetent jurisdiction that, as a

15 result of such permt denial or permt conditions, the
16 | andowner has been deni ed substantially all econonically
17 viable use of the affected | and. For purposes of this

18 subpar agraph, there shall be a rebuttabl e presunption

19 that an inability to acquire access to or to engage in
20 devel opnent _upon nore than 60% of the |l and area

21 constitutes a denial of substantially all economically
22 viabl e use of the affected | and. Such rebuttable

23 presunption nmay be rebutted only by clear and convincing
24 proof that the | andowner is able to devel op, upon the

25 remai ning unaffected portion of the land, an economcally
26 viabl e use, consistent with zoning and other requl ations,
27 which is equivalent in value to the use that would

28 ot herwi se have been possible on the | and absent denial of
29 the permt or inposition of the permt conditions.

30 (6) To plan, develop, construct, restore, expand,
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i mprove and nmmi ntai n wetl ands.

(7)) To transfer, |ease or convey, to any county,

muni ci pality, conservation district, conservancy, or other

governnental or qualified nonprofit conservation

organi zati on, such wetl| ands and adj acent | ands, subject to

such terns, conditions and reservations as will assure

per manent protecti on and conservati on of such wetl|l ands and

adj acent | ands.

(8) To nmke grants fromthe Pennsyl vani a Wet| ands

Conservation Trust Fund to the departnent, or to any county,

muni ci pality, conservation district, conservancy or qualified

nonprofit conservati on organi zati on, for projects to nap,

conserve, protect, expand, create, restore or inprove

wet | ands.

(9) To establish and adninister a wetlands mtigati on

bank programin accordance wi th subsection (d).

(d) (1) The trust, in cooperation with the departnent,

shall initiate and i npl enent a program for wetl ands

mtigati on banks.

(2) The trust shall devel op, and the Environnental

Quality Board shall by requl ati on adopt, standards and

criteria for, the site sel ection process, operation,

nmoni tori ng and eval uation of mtigati on banks. Criteria to be

consi dered shall include, but need not be limted to:

(i) Historical wetland trends, including the

estinmated rate of current and future | osses of the

respecti ve types of wetl ands.

(ii) The contributions of the wetlands to wildlife,

m gratory birds and resi dent species; commerci al and

sport fisheries; surface water and groundwater quality

19890S1326B1675 - 22 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

and quantity; flood noderati on and storm wat er

managenent ; outdoor recreation; aesthetics; and

scientific and research val ues.

(iii) Statew de and reqi onal econon ¢ needs.

(3) For each mitigati on bank, the trust shall establish

a wel | -defined plan, including objectives, inventory of

resource val ues and eval uati on and nonitori ng program

(4) For each mitigati on bank, the trust shall establish

a system of resource values and credits based upon the area

and val ue of the wetlands created within the nmitigati on bank.

(5) A credit froma nmtigation bank nmay be w t hdr awn

only for a permt action after onsite nmtigati on nmethods have

been exani ned and found to be i npracticabl e.

(6) Credits froma nitigation bank shall be used only

for mtigation of a permt action that occurs within 40 nmles

of that bank, and within the sanme river basin or subbasin as

the mtigati on bank.

(7)) The trust may authorize a withdrawal of a credit

fromthe mtigati on bank after the trust determ nes that:

(i) The mitigation bank site is functional,

consi deri ng hydrol ogy, vegetati on and ot her rel evant

factors.

(ii) The wetland functi ons and val ues of the

mtigati on bank site are equal to or greater than the

functions and the values of the wetland area to be

damaged, destroyed or adversely affected by the permt

acti on.

(8) The price for any mtigation credit purchased by a

proj ect sponsor or pernit applicant shall be set by the trust

at an anpunt that will conpensate the trust for all costs and
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1 expenses incurred in establishing and naintaining that

2 portion of the mitigation bank.

3 (9) No mtigation bank credits may be withdrawn for any
4 pernmit action where the wetland area to be adversely affected
5 by the proposed project or activity authorized by the permt
6 exceeds five acres.

7 (10) The trust shall not authorize the wthdrawal of

8 credits froma mtigation bank for a specific pernmt action

9 if the trust determ nes that:

10 (i) The credits for that specific pernmt action

11 woul d not adequately maintain habitat or species

12 diversity.

13 (ii) The mtigation bank site fromwhich credits are
14 proposed to be withdrawn is not sufficiently simlar or
15 superior in wetland functions and values to the wetl and
16 area to be damaged, destroyed or affected by the permt
17 action.

18 Section 9. This act shall take effect imediately.
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