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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 989 =1

| NTRODUCED BY MELLOW HOLL, KURY, O PAKE, LI NCOLN, O CONNELL
STOUT, GURZENDA, MJRRAY AND STAPLETON, OCTOBER 2, 1979

SENATOR MELLOW ENVI RONVENTAL RESOURCES, AS ANMENDED,
MAY 13, 1980

OCO~NOUITARWNE

AN ACT

Amendi ng the act of Septenber 24, 1968 (P.L.1040, No.318),
entitled "An act providing for the protection of the safety,
health and wel fare of the people, property and public roads
and hi ghways of the Commonweal th from conditions on coal
refuse disposal piles, or parts thereof, which fail to conmply
with the established rules, regulations or quality standards
adopted to avoid air or water pollution and fromthe danger
of slipping, sliding or burning of coal refuse disposal

piles, or parts thereof, sonetines eause CAUSED by the <—

storage of coal refuse; prescribing for and regul ating the
operation of coal refuse disposal piles, and parts thereof;
prescribing the powers of the Departnent of Mnes and M neral
I ndustries and the Secretary of Mnes and M neral Industries
with respect thereto; prescribing the duties of m ne

i nspectors with respect thereto; providing for the power to
enjoin the operation of coal refuse disposal piles, or parts
t hereof, which contain certain conditions; providing for
crimnal penalties; and authorizing the acquisition by
condemmation of certain land areas in certain cases,"” adding
definitions, granting additional powers to the Departnent of
Envi ronnment al Resources, providing for the powers and duties
of the Environnental Quality Board and the Environnental
Hearing Board, requiring permts for the operation of coal
refuse di sposal areas, prescribing procedures for permt
appl i cations, prohibiting coal refuse disposal areas in
certain locations, increasing penalties, providing for
cessation and enforcenent orders, authorizing citizens'
suits, establishing the Coal Refuse D sposal Control Fund,

EXEMPTI NG THE SURFACE M NI NG OF ANTHRACI TE and maki ng an <—

appropriation.

The General Assenbly of the Conmonweal th of Pennsyl vani a
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her eby enacts as foll ows:
Section 1. The title, section 1 and section 3, act of
Sept enber 24, 1968 (P.L.1040, No.318), known as the "Coal Refuse
Di sposal Control Act," are anended to read:
AN ACT
Providing for the protection of the safety, health and welfare
of the people, property and public roads and hi ghways of the
Commonweal th from conditions on coal refuse disposal [piles]
areas, or parts thereof, which fail to conply with the

established rules, regulations or quality standards adopted

to avoid air or water pollution or to protect water supplies, <—

and fromthe danger of slipping, sliding or burning of coal

refuse disposal [piles] areas, or parts thereof, sonetines

cause CAUSED by the storage of coal refuse; prescribing for <—
and regul ating the operation of coal refuse disposal [piles]

areas, and parts thereof; prescribing the powers of the

Department of [Mnes and M neral Industries and the Secretary

of Mnes and M neral Industries] Environnental Resources wth

respect thereto; [prescribing the duties of mine inspectors
with respect thereto;] providing for the power to enjoin the
operation of coal refuse disposal [piles] areas, or parts

t hereof, which contain certain conditions; providing for
civil and crimnal penalties; [and] authorizing the

acqui sition by condemation of certain land areas in certain

cases; establishing a permt system authorizing the adoption

of rules and requl ati ons, establishing m ni num st andards and

requi ri ng bonds AND FOR THE MAI NTENANCE OF PRI MARY <—

JURI SDI CT1 ON OVER SURFACE COAL M NI NG I N PENNSYLVANI A.

Section 1. Findings and Declaration of Policy.--It is hereby

determ ned by the General Assenbly of Pennsylvania and decl ared
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as a matter of legislative finding that:

[(1) As a normal consequence of coal mning in sonme areas,
it is and has been necessary to deposit, on the surface, refuse
mat erial which is renoved fromthe subsurface along with the
coal .

(2)] (1) The accunul ation and storage of coal refuse
mat eri al can cause a condition which fails to conply with the
established rules, regulations or quality standards adopted to
avoid air or water pollution and can create a danger to persons,
property or public roads or highways, either by reason of
shifting or sliding, or by exposing persons wal king onto the
refuse to the danger of bei ng burned.

[(3)] (2) No coal refuse disposal [pile] area, or part
t hereof, should be operated in such manner as to cause a
condition which fails to conply with the established rules,
regul ations or quality standards adopted to avoid air or water
pollution or to cause a danger to persons, property or public
roads or highways, and such condition and danger nust be
prevented and elimnated by the control and regul ati on of coal
refuse disposal so as to effectuate the policy declared in this
secti on.

[(4)] (3) The mning of coal is and has been an inportant
and necessary industry, which has provided and will continue to
provi de for the effective use and devel opnment of a val uabl e
natural resource underlying a large part of the Commonweal th of
Pennsyl vani a.

(4) Research and devel opnent of nethods for reuse,

backst owi ng i n underground m nes, disposal in inactive surface

m nes, and surface di sposal of coal refuse is essential to

conti nue to devel op the technol ogy necessary to assure adequate
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environnental protection and the utilization of active and

i nacti ve surface and underground coal mines for coal refuse

di sposal shoul d be encouraged as an alternative to surface coal

refuse di sposal because it may conserve the | and resources and

it can i nprove the Commpbnweal th's air and water quality.

The General Assenbly of Pennsyl vania therefore declares it to
be the policy of the Comonweal th of Pennsylvania that the
prevention and elimnation of certain conditions resulting from
t he operation of coal refuse disposal [piles] areas is directly
related to the safety, health and wel fare of the people of the
Commonweal th, making it necessary to control and regul ate coa
refuse di sposal

Section 3. Definitions.--The foll owi ng words and terns shal
have the foll owi ng nmeani ngs unl ess the context clearly indicates
ot herwi se:

[(1) "Department” mnmeans the Departnment of M nes and M ner al
I ndustries organi zed and operating in the Comonweal t h of
Pennsyl vani a.

(2) "Secretary of Mnes and Mneral Industries" neans the
head of the Departnent of Mnes and M neral |ndustries appointed
and comm ssi oned by the Governor and hereinafter referred to as
the secretary.

(3) "Mne inspector” neans the person commi ssioned by the
Governor to be supervisor of mnes as described in the act of
July 17, 1961 (P.L.659), known as the "Pennsyl vania Bitum nous
Coal Mne Act," or the act of Novenber 10, 1965 (P.L.721), known
as the "Pennsylvania Anthracite Coal Mne Act," as anmended and
suppl enent ed.

(4) "Comm ssion"” neans an investigating comr ssion

consisting of at |least three mne inspectors appointed by the

19790S0989B1798 - 4 -
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secretary for the purpose of investigating and naking a
determ nation with respect to the propriety of any cease-work
order issued by any mne inspector under section 7 of this act.
(5) "Cease-work order"™ means an order issued pursuant to
section 7 of this act to cease operations on any coal refuse
di sposal pile, or part thereof, whichever is appropriate in the
ci rcunst ances, because of the inm nent danger to persons,
property or public roads or highways due to the threat of
sliding or shifting of said coal refuse disposal pile or part
t her eof .
(6) "Correction order" means any order to correct a
condition on any coal refuse disposal pile, or part thereof,
whi chever is appropriate in the circunstances, issued pursuant
to section 6 of this act, because of danger due to shifting,
sliding or burning of said coal refuse disposal pile, or part
t hereof, or because the said coal refuse disposal pile, or part
thereof, is being operated so as to cause a condition which
fails to conply with the established rules, regulations or
qual ity standards adopted to avoid air or water pollution:
Provi ded, however, That the term"correction order" is not
synonynous with and is exclusive of the term"cease-wrk order."
(7) "Person" neans any individual, partnership, association,
authority, joint stock conpany, public or private corporation
gover nment agency, interstate agency, political subdivision or
ot her entity.
(8) "Property" neans both real and personal property.
(9) "Coal refuse" nmeans any waste coal, rock, shale, slurry,
cul m gob, boney, slate, clay and related materials, associated
with or near a coal seam which are either brought above ground

or otherw se renoved froma coal mne in the process of m ning

19790S0989B1798 - 5 -



1 coal, or which are separated from coal during the cleaning or

2 preparation operations: Provided, however, That coal refuse

3 shall not mean overburden fromstrip mning operations, rock

4 frommne shafts or mne tunnels or garbage, refuse, ashes,

5 rubbish or other nmaterials not renoved froma mne in the

6 process of mning coal.

7 (10) "Coal refuse disposal pile" nmeans any deposit of coal

8 refuse on or buried in the earth and i ntended as permanent

9 disposal of or long-termstorage of such material, but not

10 including coal refuse deposited within a mne itself or coal

11 refuse never renoved froma mne. Continuous deposits of coa

12 refuse shall be considered as a single coal refuse disposal pile
13 unless such deposits are so separated as to practically and

14 substantially mnimze the danger referred to in section 4 of

15 this act.

16 (11) "Coal refuse disposal area" neans any general area or
17 plot of land used as a place for dunping, storage or disposal of
18 <coal refuse, containing one or nore coal refuse disposal piles,
19 but not including any part of a "waste di sposal area" as defined
20 in section 2 of the act of April 6, 1956 (P.L.1436).
21 (12) "Operate" neans to enter upon a coal refuse di sposa
22 pile, or part thereof, for the purpose of disposing, depositing
23 or dunping coal refuse thereon
24 (13) "Operator™ means any person operating any coal refuse
25 disposal pile, or part thereof.
26 (14) "Air pollution"” and "water pollution” shall,
27 respectively, have the definitions ascribed to them under
28 applicable laws, as anended, fromtine to tine.]
29 (1) "Air pollution" and "water pollution" shall,

30 respectively, have the definitions ascribed to them under

19790S0989B1798 - 6 -
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applicable | aws, as anended, fromtine to tine.

(2) "Coal refuse" nmeans any waste coal, rock, shale, slurry,

culm gob, boney, slate, clay and related materi als, associ at ed

with or near a coal seam which are either brought above ground

or otherwi se renoved froma coal nine in the process of nining

coal or which are separated from coal during the cleaning or

preparati on operations. Coal refuse shall not nean overburden

fromsurface mni ng operati ons.

(3) "Coal refuse di sposal area" neans any general area or

pl ot of |and used as a place for di sposing, dunpi ng or storage

of coal refuse and all |and thereby affected, including but not

limted to any deposit of coal refuse on or buried in the earth

and i ntended as pernanent di sposal of or |ong-term storage of

such material, but not including coal refuse deposited within an

active mne itself or coal refuse never renoved froma nine, and

all other land area in which the natural | and surface has been

di sturbed as a result of or incidental to the coal refuse

di sposal activities of the operator, including but not limted

to, private ways and roads appurtenant to any such area, | and

excavati ons, workings, tailings, repair areas, Storage areas,

processi ng areas, shipping areas, and areas in which structures,

facilities, equi pnent, machi nes, tools or other naterials or

property which result from or are used in, coal refuse di sposa

operati ons are situated.

(4) "Departnent" nmeans the Departnment of Environnmental

Resour ces.

(5) "WMaintain" neans the nmi ntenance of the site for as |ong

as necessary after conpletion of the operation to prevent

health, safety or pollution hazards or nui sances from occurring.

Mai nt enance shall include but not be l[imted to repair of cracks

19790S0989B1798 - 7 -



1 or fissures, repair of areas where settling occurs, repair of

2 erosion areas, treatnent of acid drainage or runoff,

3 extinguishnment of fires or hot spots, reseeding and soi

4 treatnent until adequate vegetative cover is established.

5 (6) "Municipality" shall be construed to include any county,
6 city, borough, town, township, school district, institution, or
7 any authority created by any one or nore of the foregoing.

8 (7) "Operate" neans to enter upon a coal refuse di sposa

9 area for the purpose of disposing, storage or dunping coal

10 refuse except for the purpose of reclainng or renoving coal

11 refuse, ashes, or red dog or other nmaterial froma coal refuse
12 disposal area pursuant to the requirenents of the act of My 31,
13 1945 (P.L.1198, No.418), known as the "Surface M ning

14 Conservation and Reclamation Act."

15 (8) "Operator" neans any person operating any coal refuse
16 disposal area, or part thereof.

17 (9) "Person" shall be construed to include any natural

18 person, partnership, association or corporation or _any agency,
19 instrunentality or entity of Federal or State Governnent.
20 \Whenever used in any section or clause prescribing and inposing
21 a penalty, or inposing a fine or inprisonnment, or both, the term
22 "person" shall not exclude the nmenbers of an association and the
23 directors, officers or agents of a corporation.
24 (10) "Property" nmeans real or personal property.
25 (11) "Secretary" neans the head of the Departnent of
26 Environnental Resources.
27 (12) "Stability" neans the naintenance of a condition which
28 prevents danger to the safety, health or welfare of persons,
29 property or public roads or highways because of slipping,

30 shifting or sliding of coal refuse deposited on coal refuse

19790S0989B1798 - 8 -
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di sposal areas.

Section 2. The act is anmended by addi ng sections to read:

Section 3. 1. Powers and Duties of the Departnent.--The

departnent shall have the power and its duty shall be to:

(a) Adnminister the coal refuse di sposal control program

pursuant to the provisions of this act.

(b)Y Cooperate with appropriate Federal, State, interstate

and | ocal units of governnent and with appropriate private

organi zations in carrying out its duties under this act.

(c) Adopt such policies, standards and procedures,

consistent with the rules and requl ati ons of the Environnental

Quality Board, as shall be necessary for effective coal refuse

di sposal, to conserve the air, water and | and resources of the

Commpnweal th, protect the public health and safety, prevent and

elimnate public nui sances, and enable it to carry out the

pur poses and provi sions of this act.

(d) Report to the Leqgislature fromtine to tine on further

assi stance that nmay be needed to adnminister this act.

(e) Initiate, conduct and support research, denonstration

projects, and investigati ons and coordi nate all State agency

research prograns pertaining to coal refuse di sposal systens.

(f) |Issue such permts and orders and conduct such

i nspecti ons as may be necessary to i nplenent the provisions of

this act and the policies, rules and requl ati ons, and standards

adopt ed pursuant to the act.

(g) Review all Commonweal th research prograns pertaining to

coal refuse disposal, including but not limted to water quality

and air pollution control: Provided, however, That this section

shall not be construed to limt the authority of each depart nent

to conduct research prograns and operations as authori zed by

19790S0989B1798 - 9 -
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| aw.

(h) Review and take appropriate action on all permt

applications subnmtted pursuant to the provisions of this act

and to i ssue orders to cease operations, to issue, nodify,

suspend or revoke permts pursuant to this act and to the rul es

and reqgul ati ons adopt ed hereto.

(i) Enter upon, exani ne and i nspect each and every coal

refuse di sposal area in the Commpbnwealth, as often as necessary,

to determ ne whether coal refuse di sposal areas are being

operated in accordance with the provisions of this act.

(j) Establish [imtations on the duration of pernmts in

accord with rules and requl ati ons and establish conditi ons for

pernmit issuance and renewal s.

Secti on 3. 2. Powers and Duties of the Environnental Quality

Board. --The Environnental Quality Board shall have the power and

its duties shall be to adopt rules and requl ati ons to acconpli sh

t he purposes of this act, including but not linmted to the

protection of the safety, health, welfare, and property of the

public, and the air and waters of the Conmpbnweal th. Such rul es

and reqgul ati ons shall be adopted pursuant to the provisi ons of

the act of July 31, 1968 (P.L.769, No.240), referred to as the

Commpnweal th Docunents Law, upon such notice and after such

public hearings as the Environnental Quality Board deens

appropri at e.

Secti on 3. 3. Powers and Duties of the Environnental Hearing

Board. --The Environnental Hearing Board shall have the power and

its duties shall be to hear and determ ne all appeals from

actions of the departnent taken in accordance with the

provisions of this act. Any and all actions taken by the

Envi ronnental Hearing Board with reference to any such appeal

19790S0989B1798 - 10 -
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shall be in the formof an adjudi cation, and all such actions

shall be subject to the provisions of Title 2 of the

Pennsyl vani a Consol i dated Statutes (relating to adm ni strative

| aw and procedure).

Section 3. Sections 4, 5 and 6 of the act are anended to
read:

Section 4. [Proper Operation of Coal Refuse Disposal Pile,
or Part Thereof.--(a) Fromand after the passage of this act,
no operator of a coal refuse disposal pile shall operate the
same, or a part thereof, in such a way as to cause a condition
which fails to conply with the established rules, regulations or
qual ity standards adopted to avoid air or water pollution, or in
such a way as to constitute a danger to the safety, health or
wel fare of persons, property or public roads or highways because
of the burning, slipping or sliding of coal refuse deposited on

the coal refuse disposal pile, or part thereof.] Permts.--(a)

No person shall establish or operate a coal refuse di sposal area

or enter upon an inactive coal refuse di sposal area or

reactivate an i nactive operation for the purposes of coal refuse

di sposal without first having obtained a permt fromthe

depart nent.

(b) [Fromand after the passage of this act, any operator
may be ordered, with respect to any new coal refuse disposal
pile created thereafter, or any part of an existing coal refuse
di sposal pile on which he operates thereafter, to build drai nage
ditches, trenches and/or gullies, to build inpervious dans, to
remove conbustible materials, to alter |ocations, to engage in
spreadi ng, conpacting and/or |layering, to use clay, soil and/or
other inert sealing materials, or to alter slopes, if sone or

all of the foregoing are, in the circunstances, necessary to

19790S0989B1798 - 11 -
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prevent or correct a condition which fails to conply with the
established rules, regulations or quality standards adopted to
avoid air or water pollution, or are, in the circunstances,
necessary to prevent or correct a condition constituting a
danger to the safety, health or welfare of persons, property or
publ i c roads or hi ghways because of the burning, slipping or

sliding of coal refuse deposited on a coal refuse disposal pile,

or part thereof.] The departnent shall not issue any coal refuse

di sposal permt or renew or anend any pernit if it finds, after

i nvestigati on and an opportunity for infornal hearing, that:

(1) the applicant has failed and continues to fail to conply

with any of the provisions of this act or of any of the acts

repeal ed or anended hereby; or

(2) the applicant has shown a | ack of ability or intention

to conply with such |laws as indi cated by past or conti nui ng

viol ati ons. Any person, partnership, associ ati on or corporation

whi ch has engaged in unl awful conduct as defined in section 7 of

this act or which has a partner, associate, officer, parent

corporation, subsidiary corporati on, contractor or subcontractor

whi ch has engaged in such unl awful conduct shall be deni ed any

pernmit required by this act unless the permt application

denonstrates that the unl awful conduct is being corrected to the

sati sfaction of the departnment. Persons other than the

applicant, including i ndependent subcontractors, who are

proposed to operate under the pernmt shall be listed in the

application and those persons shall be subject to approval by

the department prior to their engaging in coal refuse di sposal

operati ons, and such persons shall be jointly and severally

liable with the permttee for violations of this act with which

the permttee is charged and i n whi ch such persons parti ci pate.

19790S0989B1798 - 12 -



Section 5. [Powers of the Department of M nes and M neral
I ndustries and the Secretary of Mnes and M neral Industries.--
(a) Al rights and powers heretofore possessed by the Sanitary
Wat er Board and the Air Pollution Comm ssion under existing |aws
shall remain as heretofore, except that the departnent, acting
by and through its mne inspectors, shall be the exclusive
i nvestigating, exam ning, reporting and enforcenent agency for
the Sanitary Water Board, and for the Air Pollution Conm ssion
with respect to their respective powers, duties, obligations and
responsibilities as such are involved in or related to the
operation of coal refuse disposal areas as defined in this act.
In that regard, the departnent shall have power and its duty
shall be to enter upon, exam ne and inspect each and every coal
refuse disposal area in the Cormonweal th, as often as may be
necessary, to determ ne whether any coal refuse disposal pile,
or part thereof, is being operated in such manner as to cause a
condition which fails to conply with the established rules,
regul ations or quality standards adopted to avoid air or water
pollution, and to determ ne whether there is present any danger
to any person, property or public roads or highways because of
the shifting, sliding or burning of coal refuse thereon, or on

any part thereof.] Applications.--(a) Applications for permts

shall be in witing and shall be nade on a form prescri bed,

prepared and furni shed by the departnent and shall set forth

such informati on and be acconpani ed by such data as the

departnent may require i ncluding but not limted to naps,

geol ogi cal reports, soil reports, desi gn and operati onal pl ans,

and shall be prepared by or under the supervision of and bear

the seal and signature of a reqi stered professional engi neer or

pr of essi onal geol ogi st, with assistance from experts in rel ated

19790S0989B1798 - 13 -
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fields.

(b) [In the enforcenent of this act, and in the adoption and
enforcenent of rules and regulations with respect to the
operation of coal refuse disposal areas, the Sanitary Water
Board, the Air Pollution Comm ssion and the Departnent of M nes

and M neral Industries shall coordinate their activities to the

full est extent possible to achieve a uniformsystem of control

and to avoid inconsistencies.] The departnent is authorized to

charge and coll ect from persons and nunicipalities in accordance

with rules and requl ati ons reasonabl e £iling fees for

applications filed and for permts issued.

(c) The application shall specify the nmanner in which

topsoil and subsoil will be conserved and restored.

(d) The application shall include a statenent specifying

whet her or not di sposal of coal refuse in deep nm nes and

i nacti ve, abandoned or unrecl ai ned surface nines is proposed for

the operation, and if not, detailing the reasons why under gr ound

di sposal was not proposed. Subject to the provisions of

subsection (g) of this section, unless the applicant

denpnstrates to the sati sfacti on of the departnment that such

di sposal will be econonically or technically infeasible, the

operator shall nmaxi m ze di sposal of coal refuse by underground

(e) The application shall also set forth the manner in which

the operation will establish on the areas proposed to be

affected a diverse, effective, and pernmnent vegetati ve cover of

the sane seasonal variety native to the area of |and to be

affected and capabl e of self-regenerati on and pl ant successi on

at |least equal in extent of cover to the natural vegetati on of

the area: Provided, however, That introduced speci es nmay be used

19790S0989B1798 - 14 -
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in the vegetation process where desirable and necessary to

achi eve the approved postnm ning | and use plan. The application

shall in addition set forth the manner in which the operation

will achieve a final contour of the coal refuse di sposal area

which will be conpatible with natural surroundi ngs.

(f) The application shall include a statenent of the uses

and productivity of the | and proposed to be affected, and a

statenent of the | and use proposed for the affected area after

reclamation i s conpl eted. No post-operational | and use or uses

shal |l be approved unl ess the applicati on denonstrates that the

use or uses are likely to be achi eved, are proposed in the

operator's permt application as the post-operati onal | and use

for the affected area, do not present any actual or potenti al

threat to public health or safety, or any actual or potenti al

threat of water contanmi nation, dinmnution, interruption or

pollution, are consistent with applicable | and use policies and

pl ans and i nvol ve no unreasonabl e delay in i npl enentati on.

(g) The application shall also set forth the manner in which

the operator plans to conply with the requirenents of the act of

January 8, 1960 (1959 P.L.2119, No.787), known as the "Air

Polluti on Control Act," the act of June 22, 1937 (P.L. 1987,
No. 394), known as "The Cean Streans Law," theactof June 25— <—

vi-elation—of the provisions—hereef;—~ THE ACT OF NOVEMBER 26, <—

19790S0989B1798 - 15 -
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1978 (P.L.1375, NO 325), KNOW AS THE "DAM SAFETY AND

ENCROACHMENTS ACT," the act of May 31, 1945 (P.L.1198, No.418),

known as the "Surface M ning Conservati on and Recl amati on Act,"

and where applicable the act of July 31, 1968 (P.L. 788, No.?241),

known as the "Pennsyl vania Solid Waste Managenent Act." No

approval shall be granted unl ess the pl an provides for

conpliance with the statutes herei nabove enunerated, and failure

to conply with the statutes herei nabove enunmerated during m ni ng

or thereafter shall render the operator liable to the sancti ons

and penalties provided in this act for violations of this act

and to the sancti ons and penalties provided in the statutes

her ei nabove enunerated for violations of such statutes. Such

failure to conply shall be cause for revocati on of any approval

or permt issued by the departnment to the operator: Provided,

however, That a violation of the statutes herei nabove enunerat ed

shall not be deened a violation of this act unless this

statute's provisions are violated but shall only be cause for

revocati on of the operator's permt. Nothing in this subsection,

however, shall be construed to limt the departnent's authority

to requlate activities in a coordi nated manner. Conpli ance with

the provisions of this subsection and with the provi si ons of

this act and the provisions of the statutes herei nabove

enunerated shall not relieve the operator of the responsibility

for conplying with the provisions of all other applicable

statutes, including but not limted to the act of July 17, 1961

(P.L.659, No.339), known as the "Pennsyl vani a Bi t um nous Coal

Mne Act," the act of Novenber 10, 1965 (P.L.721, No.346), known

as the "Pennsyl vania Anthracite Coal Mne Act," and the act of

July 9, 1976 (P.L.931, No.178), entitled "An act providing for

energency nedi cal personnel ; enpl oynent of energency nedi cal
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per sonnel and energency connuni cations in coal mnnes."

(h) For those lands in the permt applicati on which a

reconnai ssance i nspecti on suggests nmay be prine farm ands, a

soil survey shall be nmade or obtained by the pernmt applicant

according to standards establi shed by the United States

Secretary of Agriculture in order to confirmthe exact | ocation

of any such farm ands. The departnent shall grant a pernmt to

affect prine farnmnland only after consultation with the United

States Departnment of Agriculture and only if the Departnent of

Envi ronnental Resources finds in witing that the operator has

the technol ogi cal capability to restore such affected area,

within a reasonable tinme, to equival ent or higher |evels of

vield as nonaffected prine farm and in the surroundi ng area

under equi val ent | evel s of managenent and can neet such soi

reconstructi on standards as the departnent may by rul e and

requl ati on prescri be.

(i) Public notice of every application for a permt or bond

rel ease under this act shall be given by notice published in a

newspaper of general circul ation, published in the locality

where the pernit is applied for, once a week for four

consecuti ve weeks. The departnment shall prescribe such

requi renents regardi ng public notice and public hearings on

pernmit applications and bond rel eases as it deens appropri ate.

For the purpose of these public hearings, the departnent shal

have the authority and is hereby enmpowered to adm ni ster oaths,

subpoena wi tnesses or witten or printed materials, conpel the

attendance of wi tnesses, or production of w tnesses, or

producti on of materials, and take evidence includi ng but not

limted to i nspections of the | and proposed to be affected and

ot her operations carried on by the applicant in the general

19790S0989B1798 - 17 -
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vicinity. Each applicant for a permt under this act shall file

a copy of his application for public inspection with the

recorder of deeds at the courthouse of the county or an

appropri ate public office approved by the departnent where the

coal refuse disposal is proposed to occur. Should any person

having an interest which is or may be adversely affected by any

action of the departnent under this subsection, or by the

failure of the departnent to act upon an application for a

permit, he may proceed to | odge an appeal with the Environnental

Heari ng Board in the manner provided by |law, and fromthe

adj udi cation of said board he may further appeal as provi ded by

Title 2 of the Pennsyl vani a Consolidated Statutes (relating to

admi ni strative | aw and procedure). THE ENVI RONVENTAL HEARI NG

BOARD, UPON THE REQUEST OF ANY PARTY, MAY IN ITS DI SCRETI ON

ORDER THE PAYMENT OF COSTS AND ATTORNEY'S FEES I T _DETERM NES TO

HAVE BEEN REASONABLY | NCURRED BY SUCH PARTY | N PROCEEDI NGS

PURSUANT TO THI S SECTI ON

(j) Pernmt applications shall specify how the coal refuse

di sposal area will be nmi ntai ned.

(k) Pernmits shall specify how the operati on shall provide

for stability within the neaning of this act.

(1Y Al papers, records, and docunments of the departnent,

and applications for permts pendi ng before the departnent,

shall be public records open to i nspection during busi ness

hours: Provided, however, That informati on which pertains only

to the analysis of the chem cal and physical properties of the

coal (excepting i nformation regardi ng such m neral or el enental

content which is potentially toxic in the environnent) shall be

kept confidential and not nmade a matter of public record.

(m The application for a pernmt shall include, upon a form

19790S0989B1798 - 18 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

prepared and furni shed by the departnent, the witten consent of

the | andowner to entry upon any |land to be affected by the

operation of the operator, by the Commpbnweal th and by any of its

aut hori zed agents prior to the initiation of coal refuse

di sposal operations, during coal refuse di sposal operati ons, and

for a period of five years after the operation is conpl eted or

abandoned for the purpose of reclanmati on, planting and

i nspection or for the construction of any such poll ution

abatenent facilities as may be deened necessary by the

departnent for the prevention of pollution fromcoal refuse.

Such forns shall be deened to be recordabl e docunents, and pri or

to the initiation of coal refuse di sposal operati ons under the

permt, such forns shall be recorded at the office of the

recorder of deeds in the county or counties in which the area to

be affected under the pernit is situate.

(n) Pernit applications shall contain such other information

as the departnment nmy require.

Section 6. [Powers and Duties of Mne Inspectors; Correction
Order.--(a) Any mne inspector directed by the Departnent of
M nes and M neral Industries shall have the right to enter any
coal refuse disposal area in order to inspect and exam ne any
coal refuse disposal pile therein, and if he finds during his
i nspection and exani nation any condition on any coal refuse
di sposal pile, or part thereof, which, in his opinion, based on
observabl e conditions, constitutes a danger to any person,
property or public roads or highways either because of shifting,
sliding or burning of coal refuse or because the coal refuse
di sposal pile, or part thereof, is being operated so as to cause
a condition which fails to conply with the established rules,

regul ations or quality standards adopted to avoid air or water
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pol lution, he shall have the authority to issue a witten
correction order requiring the operator to correct such
condition, in reasonable fashion, within a reasonable tine.

(b) In the event that any operator fails to conply with any
witten correction order issued by a mine inspector concerning
the slipping, sliding or burning of a coal refuse disposal pile,
or part thereof, (not including those conditions as they m ght
involve failure to conply with the established rules,
regul ations or quality standards adopted to avoid air or water
pollution), the mne inspector shall at once notify the
secretary, and imedi ately send or deliver a copy of the notice
to the operator, and the secretary shall, if he agrees that the
slipping, sliding or burning condition is of the dangerous type
contenplated in this act, even though not imrnently dangerous,
request the Attorney Ceneral to apply, in the name of the
Commonweal th, either to the court of comron pleas in the county
in which such coal refuse disposal pile, or part thereof, is
| ocated or to the Conmonweal th Court, whichever the Attorney
CGeneral may deem appropriate in the circunmstances, for an
injunction to enjoin any further operation of such coal refuse
di sposal pile, or part thereof, whichever is appropriate in the
ci rcunst ances, until the dangerous condition giving rise to the
order is corrected.

(c) \Wenever any such witten correction order is issued
because a condition of nonconpliance with the established rules,
regul ations or quality standards adopted to avoid air or water
pollution is caused by the operation of a coal refuse disposal
pile, or part thereof, and the operator fails to correct the
condition, in reasonable fashion, within the tine prescribed by

the m ne inspector, a full report thereof shall be sent to the
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Sanitary Water Board or the Air Pollution Conmm ssion, as the
case nmay be, with a copy being i mredi ately sent or delivered to
t he operator, and such board or conm ssion, as the case nmay be,
shal |l determ ne whether the condition fails to conply with the
established rules, regulations or quality standards adopted to
avoid air or water pollution. If either the Sanitary Water Board
or the Air Pollution Conm ssion should find a coal refuse

di sposal pile, or part thereof, being operated in violation of
the provisions of this act or in a manner not in accordance with
t he established rules, regulations or quality standards adopted
to avoid air or water pollution, as the case nay be, it shal

t ake appropriate action, by and through the departnent as its
agent, under and in accordance with existing | aws.] Bonding. --

(a) Prior to comrenci ngq coal refuse di sposal operations, the

operator shall file with the departnent a bond for the land to

be affected by the coal refuse di sposal area on a formto be

prescri bed and furni shed by the departnent, payable to the

Commpnweal th and conditi oned that the operator shall faithfully

performall of the requirenents of this act, the act of My 31,

1945 (P.L.1198, No.418), known as the "Surface M ning

Conservati on and Recl anation Act," the act of June 22, 1937

(P.L.1987, No.394), known as "The Cean Streans Law," the act of

January 8, 1960 (1959 P.L.2119, No.787), known as the "Air
Polluti on Control Act," the act of June25—1913 (P | 555_
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NOVEMBER 26, 1978 (P.L.1375, NO 325), KNOM AS THE "DAM SAFETY

AND ENCROACHVENTS ACT," and where applicable, the act of July

31, 1968 (P.L.788, No.241), known as the "Pennsylvania Solid

Wast e Managenent Act": Provi ded, however, That an oper ator

posting a bond sufficient to conply with this section of the act

shall not be required to post a separate bond for the permtted

area under each of the acts herei nabove enunerated. The

f oregoi ng provi so shall not, however, prohibit the departnent

fromrequiring additi onal bond anpbunts for the pernmitted area

shoul d such an i ncrease be deternm ned by the departnent to be

necessary to neet the requirenents of this act. The anount of

the bond required shall be in an anpbunt determ ned by the

secretary based upon the total estimated cost to the

Commpnweal th of conpl eting the approved recl amati on plan. Said

estimate shall be based upon the operator's statenent of his

estinmated cost of fulfilling the plan during the course of his

operati on, inspection of the applicati on and ot her docunents

subm tted, inspection of the |land area, and such other criteria

as may be relevant, including but not linited to the probabl e

difficulty of reclanmati on giving consideration to such factors

as topography, geoloqgy of the site, hydrol ogy, and vegetati on

potential, the proposed | and use and the additional cost to the

Commpnweal th which nay be entail ed by being required to bring

per sonnel and equi pnent to the site after abandonnment by the

operator, in excess of the cost to the operator of performnm ng

the necessary work during the course of his surface nining

operati ons. When the plan invol ves reconstructi on or rel ocation

of any public road or hi ghway, the anpbunt of the bond shal

i ncl ude an anount sufficient to fully build or restore the road
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or highway to a conditi on approved by the Departnent of

Transportati on. No bond shall be filed for | ess than ten

t housand dollars ($10,000). Liability under such bond shall be

for the duration of the operation, and for a period of five ful

vears after the | ast year of augnented seeding and fertili zing

and any other work to conplete reclamati on to neet the

requi renents of | aw and protect the environnent unl ess rel eased

in part prior thereto as hereinafter provided. Such bond shal

be executed BY THE OPERATOR AND A SURETY LI CENSED TO DO BUSI NESS <—

IN THE COWONWEALTH and approved by the secretary: And, provided

further, That the operator may el ect to deposit cash,

Hrrevocable lettersof credit AUTOVATI CALLY RENEWABLE <—

| RREVOCABLE BANK LETTERS OF CREDI T WH CH MAY BE TERM NATED BY

THE BANK AT THE END OF A TERM ONLY UPON THE BANK G VI NG NI NETY

DAYS PRI OR WRI TTEN NOTI CE TO THE PERM TTEE AND THE DEPARTMENT,

or negoti abl e bonds of the United States Government or the

Commpnweal th of Pennsyl vani a, the Pennsyl vani a Tur npi ke

Commi ssion, The General State Authority, the State Public School

Buil di ng Authority, or any nunicipality within the Conmponweal t h,

with the departnent in lieu of a corporate surety. The cash

deposit, AMOUNT OF LETTER OF CREDI T, or market val ue of such <—

negoti abl e bonds shall be equal at |east to the sum of the bond.

The secretary shall, upon recei pt of any such deposit of cash, <—

LETTER OF CREDI T or negoti able securities, inmediately pl ace the

sane with the State Treasurer, whose duty it shall be to receive

and hold the sane in the nane of the Commonwealth, in trust, for

t he purposes for which such deposit is made. The State Treasurer

shall at all tines be responsi ble for the custody and

saf ekeepi ng of such deposits. The operator maki ng the deposit

shall be entitled fromtine to tine to denmand and recei ve from
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the State Treasurer, on the witten order of the secretary, the

whol e or any portion of any collateral so deposited, upon

depositing with him in lieu thereof, other collateral of the

cl asses specified having a market value at | east equal to the

sum of the bond, and al so to denand, receive and recover the

i nterest and i ncone from sai d negoti abl e bonds as the sane

becones due and payabl e: And, provided further, That where

negoti abl e bonds as the sane becones due and nmature or are

called, the State Treasurer, at the request of the pernittee,

shal|l convert such negoti abl e bonds i nto such other negoti abl e

bonds of the cl asses herein specified as nay be desi gnated by

the permttee: AND PROVI DED FURTHER, THAT VHERE NOTI CE CF | NTENT

TO TERM NATE A LETTER OF CREDIT IS G VEN, THE DEPARTMENT SHALL

G VE THE PERM TTEE THI RTY DAYS WRI TTEN NOTI CE TO REPLACE THE

LETTER OF CREDIT W TH OTHER ACCEPTABLE BOND GUARANTEES AS

PROVI DED HEREIN, AND | F THE PERM TTEE FAILS TO REPLACE THE

LETTER OF CREDIT WTHI N THE THI RTY- DAY NOTI FI CATI ON PERI OD, THE

DEPARTMENT SHALL DRAW UPON AND CONVERT SUCH LETTER OF CREDI T

I NTO CASH AND HOLD I T AS A COLLATERAL BOND GUARANTEE. Where the

coal refuse di sposal operation is reasonably antici pated to

continue for a period of at | east ten years fromthe date of

application, the pernmittee may el ect to deposit coll ateral and

file a collateral bond as provided in the foll owi ng phased

deposit schedule. The permttee shall, prior to conmenci ng coal

refuse di sposal operations, deposit ten thousand doll ars

($10, 000) or twenty-five per cent of the anpunt determ ned under

this subsecti on, whichever is greater. The operator shall,

thereafter, annually deposit ten per cent of the renmni ni ng bond

anount for a period of ten yvears. |Interest accunmul ated by such

collateral shall becone a part of the bond. The departnent nay
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requi re additional bonding at any tine to neet the intent of

this section. The collateral shall be deposited, in trust, with

the State Treasurer as provided in this subsection, or with a

bank, selected by the departnent, which shall act as trustee for

the benefit of the Commpbnweal th, according to rul es and

requl ati ons pronul gated hereunder, to quarantee the operator's

conpliance with this act and the statutes herei nabove

enunerated. The operator shall be required to pay all costs of

the trust. The coll ateral deposit, or part thereof, shall be

rel eased of liability and returned to the operator, together

with a proporti onal share of accunul ated i nterest, upon the

condi ti ons of and pursuant to the schedule and criteria for

rel ease provided in subsection (c) of this section.

(b)Y |If the operator abandons the operation or fails or

refuses to conply with the requirenents of the act in any

respect for which liability has been charged on the bond, the

secretary shall declare the bond forfeited, and shall certify

the sane to the Departnent of Justice, which shall proceed to

enforce and coll ect the anpbunt of liability forfeited thereon,

and where the operator has deposited cash or securities as

collateral in lieu of a corporate surety, the secretary shal

declare said collateral forfeited, and shall direct the State

Treasurer to pay said funds into the Coal Refuse D sposa

Control Fund, or to proceed to sell said securities to the

extent forfeited and pay the proceeds thereon into the Coal

Ref use Di sposal Control Fund. Should any corporate surety fai

to pronptly pay, in full, a forfeited bond, it shall be

disqualified fromwiting any further surety bonds under this

act. Any operator aqqgri eved by reason of forfeiting the bond or

converting collateral, as herein provided, may appeal to the
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Envi ronnental Hearing Board in the manner provided by | aw, and

fromthe adjudi cati on of said board he may further appeal as

provided by Title 2 of the Pennsyl vani a Consol i dat ed St at ut es

(relating to adm ni strative | aw and procedure). For the purposes

of this subsection the standards for determ ni ng whether a coal

refuse di sposal operati on has been abandoned shall be as

prescri bed by rul es and requl ati ons pronul gat ed her eunder.

(c) Subject to the public notice requi renents of section

5(i) of this act, if the departnent is satisfied that the

recl amati on covered by the bond or portion thereof has been

acconpli shed as required by this act, the departnment nay rel ease

in whole or in part the bond or deposit according to the

foll ow ng schedul e:

(1) when the operator has conpl eted the grading, planting

and drai nage control of a bonded area in accordance with his

approved recl amati on plan, the rel ease of sixty per cent of the

bond for the applicable permt area;

(2) when the vegetati on has been established on the affected

area in accordance with the approved recl amati on plan, the

departnent shall retain the amount of bond for the vegetated

area which woul d be sufficient for the cost to the Conmbnweal th

of reestablishing vegetati on. Such retenti on of bond shall be

for the duration of liability under the bond as prescribed in

subsection (a) of this section. No part of the bond shall be

rel eased under this subsection so long as the |ands to which the

rel ease woul d be applicable are contri buti ng suspended solids to

streanfl ow or runoff outside the pernmt area in excess of the

requi renent of |aw. Where a pernanent inpoundnent is to be

retai ned, the portion of bond may be rel eased under this

par agr aph so | ong as provi sions for sound future nmi ntenance by
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the operator or the | andowner have been made with the

departnent; and

(3) when the operator has conpl eted successfully all coal

refuse di sposal and reclanation activities, the rel ease of the

remai ni ng portion of the bond, but not before the expirati on of

the period specified for operator responsibility in subsecti on

(a) of this section: Provided, however, That bond shall not be

fully released until all requirenents of the act are net. Upon

rel ease of all or part of the bond and collateral as herein

provided, the State Treasurer shall imediately return to the

operator the amount of cash or securities specified therein.

Section 4. The act is anmended by adding a section to read:

Section 6. 1. Desi gnati ng Areas Unsuitable for Coal Refuse

Di sposal .--(a) Pursuant to the procedures set forth in

subsection (f) of this section, the departnent shall desi gnate

an area as unsuitable for all or certain types of coal refuse

di sposal if the departnent determ nes that reclamati on pur suant

to the requi renents of this act is not technol ogically and

econoni cal ly feasi bl e.

(b)Y Upon petition pursuant to subsection (f) of this

section, a surface area may be desi gnated unsuitable foer ALL OR

certain types of coal refuse di sposal operations if such

operations will:

(1) be inconpatible with existing State or | ocal | and use

pl ans or prograns;

(2) affect fragile or historic |lands in which such

operations could result in significant danage to i nportant

hi storic, cultural, scientific, and esthetic val ues and nat ur al

(3) affect renewabl e resource | ands in which such operations
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could result in a substantial | oss or reduction of |ong-range

productivity of water supply or of food or fiber products, and

such | ands to i nclude aquifers and aquifer recharge areas; or

(4) affect natural hazard | ands in which such operations

could substantially endanger |life and property, such |lands to

i ncl ude areas subject to frequent fl oodi ng and areas of unstabl e

geol ogy.

(c) The departnent shall forthwith devel op a process to neet

the requirenents of this act. The process shall include:

(1) review by the departnent of surface coal refuse di sposa

(2) a data base and an i nventory systemwhich will permt

proper eval uation of the capacity of different | and areas of the

State to support and permt reclanmati on of coal refuse di sposa

operati ons;

(3) a nethod or nmethods for inplenmenting | and use pl anni ng

deci si ons concerni nqg coal refuse di sposal operations; and

(4) proper notice, opportunities for public participation,

i ncluding a public hearing prior to maki ng any desi gnati on or

redesi gnati on, pursuant to this section.

(d) Determ nations of the unsuitability of |and for coal

refuse di sposal as provided for in this section, shall be

integrated as closely as possible with present and future | and

use planni ng and requl ati on processes at the Federal, State and

| ocal |evels.

(e) The requirenents of this section shall not apply to

| ands on whi ch coal refuse di sposal operati ons are bei ng

conducted on the date of enactnment of this act or under a permt

i ssued pursuant to this act, or where substantial |egal and

financial commitnents as they are defi ned bythe OSffice of
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: Cni I ) | : ’ ) |
Departrment—of thetnterior under 8 522 of the Surface M ning
Control and Recl amati on Act of 1977, 30 U.S.C. 8 1201 et seq. i <—

IN such operation were in exi stence prior to January 4, 1977. <—

(f) Any person having an interest which is or may be

adversely affected shall have the right to petition the

departnent to have an area desi gnated as unsuitabl e for coal

refuse di sposal operations, or to have such a desi gnati on

term nated. Pursuant to the procedure set forth in this

subsection, the departnent may initiate proceedi ngs seeking to

have an area desi gnated as unsuitable for coal refuse di sposal

operations, or to have such a designation term nated. Such a

petition shall contain all egations of facts with supporting

evi dence which would tend to establish the all egations. Wthin

ten nonths after receipt of the petition the departnent shal

hold a public hearing in the locality of the affected area,

after appropriate notice and publication of the date, ti ne and

| ocati on of such hearing. After a person havi ng an i nterest

which is or nay be adversely affected has filed a petition and

before the hearing, as required by this subsection, any person

may i ntervene by filing all egations of facts with supporting

evi dence which would tend to establish the all egati ons. Wthin

si xty days after such hearing, the departnent shall issue and

furnish to the petitioner and any other party to the hearing, a

witten decision regarding the petition, and the reasons

therefore. In the event that all the petitioners stipulate

agreenent prior to the requested hearing and wi thdraw their

request, such heari ng need not be hel d.

(g) Prior to designating any | and areas as unsuitable for

coal refuse di sposal operations, the departnent shall prepare a
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detail ed statement on (i) the potential coal resources of the

area, (ii) the demand for coal resources, and (iii) the inpact

of such desi gnati on on the environnent, the econony, and the

supply of coal

(h) After August 3, 1977 and subject to valid existing
ri ghts as they are defi ned bythe Ofice of SurfaceMning

I ) | : ’ ) | Y
|nterior under § 522 of the Surface M ning Control and

Recl amati on Act of 1977, 30 U.S.C. 8 1201 et seq., no coal

refuse di sposal operati ons except those which exist on the date

of enactnent of this act shall be perm tted:

(1) on any lands within the boundaries of units of the

Nati onal Park System the National WIldlife Refuge Systens, the

Nati onal Systemof Trails, the National W] derness Preservati on

System the WIld and Scenic Rivers System including study

ri vers desi gnated under section 5(a) of the WIld and Sceni c

Rivers Act 16 U.S.C. 8 1274 et seq. and Nati onal Recreati on

Areas desi gnated by act of Congress;

(2) on any Federal |ands within the boundaries of any

Nati onal forest: Provided, however, That coal refuse di sposal

operations may be pernitted on such lands if the Departnent of

the Interior and the departnent find that there are no

significant recreational, tinber, econonm c, or other val ues

whi ch may be inconpatible with such coal refuse di sposa

operati ons;

(3) which will adversely affect any publicly owned park or

pl aces included in the Nati onal Regi ster of Hi storic Sites

unl ess approved jointly by the departnent and the Federal, State

or local agency with jurisdiction over the park or the historic

site;
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(4) wthin one hundred feet of the outside right-of-way |ine

of any public road, except where m ne access roads or haul age

roads join such right-of-way |line and except that the requl atory

authority may pernit such roads to be rel ocated or the area

affected to lie within one hundred feet of such road, if after

public notice and opportunity for public hearing in the locality

a witten finding is nade that the interests of the public and

the | andowners affected thereby will be protected; or

(5) within three hundred feet of any occupi ed dwelli ng,

unl ess wai ved by the owner thereof, nor within three hundred

feet of any public buil ding, school, church, conmmunity or

institutional building, public park, nor within one hundred feet

of a cenetery, or within one hundred feet of the bank of any

stream

Section 5. Sections 7, 8, 9, 10, 11 and 12 of the act are
amended to read:

Section 7. [lnmnent Danger; Cease-Wrk Order.--(a) |If the
m ne inspector finds, at the tinme of his inspection of a coal
refuse di sposal area, that any coal refuse disposal pile, or
part thereof, constitutes an i mm nent danger to persons,
property or public roads or highways because of the threat of
sliding or shifting, he shall imediately order all operations
in such coal refuse disposal pile, or part thereof, whichever is
appropriate in the circunstances to cease and shall imedi ately
notify the secretary in witing of his action and i nmedi ately
send or deliver a copy of such witing to the operator, and the
secretary shall imrediately and within twenty-four hours,
appoi nt a conmm ssion to acconpany pronptly the said mne

i nspector to the coal refuse disposal pile, or part thereof,

whereon said condition of immnent danger is alleged to exist.
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(b) The conm ssion shall imrediately and before the end of
the day of its appointnment make a full investigation and make
its determ nation whether to affirmor disaffirmthe cease-work
order. It shall give the operator a reasonabl e opportunity to be
present, to be heard and to produce evidence at such
investigation. If the comm ssion shall agree that there is a
condition of inmnent danger they shall affirmthe cease-work
order issued by the mne inspector. If the comm ssion disagrees
with the finding of the m ne inspector, the comm ssion shal
di saffirmthe cease-work order and, in such case, the said order
shall be rescinded and be conpletely null and void and any
operation in disregard thereof shall not be deened a m sdeneanor
or be subject to any penalty or prejudi ce whatsoever.

(c) If the commission affirnms the cease-work order by the
m ne inspector, it shall report the sane imediately to the
secretary and, in such event, the secretary shall imediately
and fully investigate the alleged condition of inmmnent danger
and shall al so give the operator a reasonable opportunity to be
present, to be heard and to produce evidence at such
investigation and the secretary shall thereupon determn ne what
condition, if any, nmust be rectified in reasonable fashion, in
order for operation in the coal refuse disposal pile or that
part thereof affected by the cease-work order, to resune and
shall imediately notify the operator of the coal refuse
di sposal pile in question as to his determ nation.

(d) Wen, in any case, the secretary determ nes that the
condition of inmnent danger calling for the cease-work order
has been rectified, in reasonable fashion, he shall, within
twenty-four hours after maki ng such determ nation, notify the

operator accordingly, and the operator may i medi ately resune
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operations on the coal refuse disposal pile, or part thereof.

(e) |If the cease-work order has been affirmed by the
commi ssion, then the secretary shall, within three days after
the comm ssion has affirmed the cease-work order issued by the
m ne inspector, decide whether to proceed for an injunction
agai nst the operator of the coal refuse disposal pile, or part
t her eof , whi chever may be appropriate in the circunstances, as
herei nafter provided in section 8 of this act. If the secretary
deci des to proceed for an injunction, he shall do so by
requesting the Attorney General to take appropriate action in
the nane of the Commonwealth either in the court of conmon pl eas
in the county in which such coal refuse disposal pile, or part
thereof, is located, or in the Commonweal th Court, whichever the
Attorney Ceneral nay deem appropriate in the circunstances. |If,
in any case, the secretary does not, acting by and through the
Attorney Ceneral, institute action to obtain an injunction
within said three-day period, the cease-work order of the mne
i nspector shall be deened rescinded and conpletely null and
voi d, and the operator may thereupon continue operating the coal
refuse disposal pile, or part thereof, as theretofore and any
operation thereon in disregard of the cease-work order shall not
be deenmed a m sdenmeanor or subject to any penalty or prejudice
what soever .

(f) In any case where a cease-work order is ultimtely
determned to be invalid, no operation in disregard thereof
shall be deened a m sdeneanor or subject to any penalty or
prej udi ce what soever. Continued operation pursuant to a
supersedeas or simlar order shall not be deened a m sdeneanor
or be subject to any penalty or prejudice whatsoever.] Unl awf ul

Conduct.--1t shall be unlawful to establish, operate or nmintain
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a coal refuse disposal area in a nmanner which fails to conply or

for any person to fail to conply with any rule or requl ati on of

the departnment or fail to conply with any order or pernmt of the

departnent, to violate any of the provisions of this act or

rul es and requl ati ons adopted hereunder, orders or pernits of

the departnment, to cause air or water pollution in connection

with coal refuse di sposal operati ons and not otherw se

prescribed PROSCRIBED by this act, or to hinder, obstruct,

prevent or interfere with the departnment or its personnel in the

perfornmance of any duty hereunder, including violations of 18

Pa.C.S. § 4903 (relating to fal se swearing) and 18 Pa.C. S. §

4904 (relating to unsworn falsification to authorities). Any

person or nunicipality engaging in such conduct shall be subject

to the provisions of this section and sections 8, 9, 10, 11 and

12 of this act.

Section 8. [Injunctive Relief.--1n any case where an
injunction is sought pursuant to the provisions of sections 6 or
7 of this act, the court in which the application for an
injunction is filed shall at once proceed to hear and determ ne
the case; and if the cause appears to be sufficient, after
hearing the parties and their evidence, as in |ike cases, shal
issue its wit to restrain the operation of such coal refuse
di sposal pile, or part thereof, whichever may be appropriate in
the circunstances, until the dangerous condition giving rise to
the order is corrected, as said court shall so direct; and the
costs shall be borne by the operator of the coal refuse disposal
pile: Provided, That if said court shall find the cause not
sufficient, then the case shall be dism ssed, and the costs
shall be borne by the county wherein said coal refuse disposa

pile, or part thereof involved, is |ocated: Provided, further,
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That, except in cases of energency where, in the opinion of the
court, the exigencies of the case require immedi ate
rectification or correction of a dangerous condition, the court
may, in its decree, fix a reasonable tinme during which the
operator responsible for the condition may nake provision for
the rectification or correction of the sane.] Cessation

Orders. --The departnent shall have the authority to order the

i mmedi ate cessation of any operation that is started wi thout the

operator thereof having first obtained a permt as required by

this act, or where the public welfare or safety calls for the

i Mmedi ate halt of the operation until corrective steps have been

undertaken by the operator to the satisfaction of the

depart nent.

Section 9. [Crimnal Penalties.--Any operator who refuses to
conply with a cease-work order issued by a m ne inspector
pursuant to this act shall, except as otherw se herein provided,
be guilty of a m sdeneanor, and, upon conviction thereof in the
court of quarter sessions of the county in which the coal refuse
di sposal pile, or part thereof, is |located, shall be sentenced
to pay a fine of not |ess than one thousand dollars ($1, 000),
nor nmore than five thousand dollars ($5,000), and the operator,
or if such operator be an association or copartnership, then the
menbers thereof, or if such operator be a corporation, then the
of ficers, agents, servants and enpl oyes thereof, nmay be
i mprisoned in the county jail for a period of not nore than one
year. All prosecutions under the penal provisions herein set
forth, shall be instituted and prosecuted by the Attorney
CGeneral, or by and with his witten consent. Each day of
continued refusal by an operator to conply with a cease-work

order shall conply with a cease-work order shall constitute a
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separate offense.] Enforcenent Orders.--The departnent may issue

such orders as are necessary to aid in the enforcenent of the

provi sions of this act. Such orders shall include, but not be

limted to, orders requiring persons to cease operations and

orders nodi fying, suspending or revoking pernmts. The right of

the departnment to i ssue an order under this act is in addition

to any penalty which may be i nposed pursuant to this act.

Section 10. [Health Nuisances.--Nothing in this act shal
[imt the powers conferred upon the Departnent of Health to
control and abate nui sances detrimental to the public health as

provided in any law now in effect.] Injunctive Relief; Renedies

not Exclusive.--(a) |In addition to any other renedi es provi ded

for in this act, the departnment nmay petition the Commbpnweal t h

Court or the court of conmmon pleas in the county in which the

def endant resides or has his place of business for an i njunction

to restrain all violations and to that end jurisdiction is

hereby conferred in | aw and equity upon such courts.

(b)Y The penalties and renedi es prescri bed by this act shal

be deened concurrent and the exi stence of or exercise of any

renmedy shall not prevent the departnment from exercising any

ot her renedy hereunder, at law or in equity.

Section 11. J[Authorizing Operator to Acquire Interests in
Land by Em nent Domain. --Whenever any operator is directed by a
m ne inspector, or a court of comon pleas, or the Conmmonweal t h
Court, or otherw se, to cease operating a coal refuse disposal
pile, or part thereof, whichever is appropriate in the
ci rcunstances, or to correct a dangerous condition thereon,
pursuant to the public policy set forth in this act, then such
operator, if not otherw se vested with the right of em nent

domai n, may nake application to the secretary for finding and an
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order that the use by the applicant of a specified interest in a
specifically described area of land is necessary to enable the
applicant to operate in a |lawful manner in connection with the
correction of a dangerous condition. Whenever an operator
foresees that it will be necessary to acquire a specified
interest in a specifically described area of land in order to
operate a coal refuse disposal area or pile, or part thereof, in
a |l awful manner, then such operator, if not otherw se vested
with the right of em nent donmain, may nmake application to the
secretary for a finding and an order that the use by the
applicant of a specified interest in a specifically described
piece of land is necessary in order to enable said operator to
operate said area or pile, or part thereof, in a | awful manner.
In either such event, the secretary may, after hearing, with
reasonabl e notice to the proposed condemmee or condemees, and
full opportunity to be heard and present evidence, mnake the
appropriate finding and i ssue the appropriate order authori zing
the acquisition of the specified interest in a specifically
descri bed area of |and by the operator by the power of em nent
domai n. Upon the making of said finding and the issuance of said
order, then, for the purpose of this act, such operator
receiving the order shall be vested with the right of em nent
domai n whi ch shall be exercised only upon said authorization by
the secretary, and in such event the operator shall proceed in

t he manner and formset forth in the act of June 22, 1964
(P.L.84), known as the "Em nent Domain Code": Provided, That no
property used as a place of public worship or for burial

pur poses shall be taken under the right of em nent donain:
Provided further, That where any existing public street or road

is vacated by any nunicipality in order to facilitate any
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undertaking in connection with | and acquired under the right of
em nent domain as provided for above, the operator acquiring
such land shall reinburse all public utilities for the costs of
rel ocating and reconstructing their facilities necessitated by

the closing of any such street or road.] Gvil Penalties.--In

addi ti on to proceedi ng under any ot her renedy avail able at | aw

or in equity for a violation of a provision of this act, rule,

requl ati on, order of the departnent, or a condition of any

pernmit issued pursuant to this act, the departnent may assess a

civil penalty upon a person or nunicipality for such viol ati on.

Such a penalty may be assessed whether or not the violati on was

willful. The civil penalty so assessed shall not exceed five

t housand dol |l ars ($5,000) per day for each violation. In

deternining the anount of the civil penalty the departnent shal

consider the willfulness of the violation, danage or injury to

the waters of the Commonwealth or their uses, cost of

restorati on and other relevant factors. |If the violation | eads

to the i ssuance of a cessation order, a civil penalty shall be

assessed. If the violation involves the failure to correct,

within the period prescribed for its correction, a violation for

whi ch a cessati on order, other abatenent order or notice of

viol ati on has been issued, a civil penalty of not | ess than

seven hundred fifty dollars ($750) shall be assessed for each

day the violation conti nues beyond the period prescribed for its

correction: Provided, however, That correction of a violation

within the period prescribed for its correction shall not

extinguish liability for the violation. Upon the i ssuance of a

notice or order charging that a violation of the act has

occurred, the secretary shall informthe person within a peri od

of tine to be prescribed by rule and requl ati on of the proposed
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anount of said penalty. The person charged with the penalty

shall than have thirty days to pay the proposed penalty in ful

or, if the person wishes to contest either the amount of the

penalty or the fact of the violation, forward the proposed

anount to the secretary for placenent in an escrow account with

the State Treasurer or any Pennsyl vania bank. |f through

admi ni strative hearing or judicial review of the proposed

penalty, it is determ ned that no violation occurred or that the

anount of the penalty shall be reduced, the secretary shal

within thirty days remt the appropriate anount to the person

with any interest accunul ated by the escrow deposit. Failure to

forward the noney to the secretary within thirty days shal

result in a waiver of all legal rights to contest the FACT OF

THE viol ati on or the anpbunt of the penalty. The anpunt assessed

after admnistrative hearing or wai ver of adm nistrative hearing

shall be payable to the Commonweal th of Pennsyl vani a and shal

be collectible in any manner provided by law for the coll ection

of debts. If any person |liable to pay such penalty neqgl ects or

refuses to pay the sane after denand, the anpunt, together with

i nterest and any costs that may accrue, shall constitute a

judgnent in favor of the Commopnweal th upon the property of such

person fromthe date it has been entered and docketed of record

by the prothonotary of the county where such is situated. The

departnent may, at any tine, transnit to the prothonotaries of

the respective counties certified copies of all such judgnents,

and it shall be the duty of each prothonotary to enter and

docket the same of record in his office, and to index it as

judgnents are i ndexed, wi thout requiring the paynent of costs as

a condition precedent to the entry thereof. Any other provision

of law to the contrary notwi thstandi nqg, there shall be a statute
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of limtations of five years upon acti ons brought by the

Commpnweal th pursuant to this subsecti on.

Section 12. [Severability C ause.--The provisions of this
act are severable and if any provision or part thereof shall be
hel d invalid or unconstitutional or inapplicable to any person
or circunstances, such invalidity, unconstitutionality or

i napplicability shall not affect or inpair the remaining

provi sions of the act.] Penalties.--(a) Any person who violates

any provision of this act, any rule or requl ati on of the

departnent, any order of the departnent, or any conditi on of any

permt issued pursuant to this act is quilty of a summary

of fense and, upon convi ction, such person shall be subject to a

fine of not | ess than one hundred dollars ($100) nor nore than

ten thousand dollars ($10, 000) for each separate offense, and,

in default of the paynent of such fine, a person shall be

i mpri soned for a period of ninety days.

(b) Any person who willfully or negligently violates any

provi sion of this act, any rule or requl ati on of the departnent,

any order of the departnent, or any condition of any permt

i ssued pursuant to the act is quilty of a m sdeneanor of the

third degree and, upon conviction, shall be subject to a fine of

not | ess than two thousand five hundred dollars ($2,500) nor

nore than twenty-five thousand doll ars ($25,000) for each

separate offense or to inprisonnent in the county jail for a

peri od of not nore than one year, or both.

(c) Any person who, after a conviction of a nm sdeneanor for

any violation within two years as above provided, willfully or

negligently violates any provision of this act, any rule or

requl ati on of the departnent, any order of the departnment, or

any condition of any permt issued pursuant to this act is
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quilty of a m sdeneanor of the second degree and, upon

convi ction, shall be subject to a fine of not | ess than two

t housand five hundred dollars ($2,500) nor nore than fifty

t housand dol |l ars ($50, 000) for each separate offense or to

i mpri sonnent for a period of not nore than two years, or both.

(d) Each day of continued violation of any provision of this

act, any rule or requlation of the departnent, any order of the

departnent or any condition of any pernit issued pursuant to

this act shall constitute a separate offense.

(e) Al summary proceedi ngs under the provisions of this act

may be brought before any district justice of the county where

the of fense occurred or any unl awful di scharge of industri al

waste or pollution was mai ntained, or in the county where the

public is affected, and to that end jurisdiction is hereby

conferred upon said district justices, subject to appeal by

either party in the nanner provided by | aw for appeals from

sunmary convictions. It shall be the duty of the district

attorney of the county to represent the interests of the

Commpnweal th | N SUCH ACTI ONS.

Section 6. The act is amended by addi ng sections to read:

Section 13. Citizens' Suits.--(a) Except as provided in

subsection (c) of this section, any person havi ng an i nterest

which is or nay be adversely affected may conmence a ci vil

action on his own behalf to conpel conpliance with this act or

any rule, regqul ation, order or pernit issued pursuant to this

act agai nst the departnent where there is alleged a failure of

the departnment to performany act which is not discretionary

with the departnent OR AGAI NST ANY PERSON WHO IS ALLEGED TO BE

IN VIOLATION OF ANY PROVISION OF TH S ACT OR ANY RULE,

REGULATI ON, ORDER OR PERM T | SSUED PURSUANT TO THI S ACT. Any
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other provision of law to the contrary notw t hstandi ng, the

courts of comon pleas shall have jurisdiction of such actions,

and venue in such actions shall be as set forth in the Rul es of

Civil Procedure concerning actions in assunpsit.

(b) Whenever any person presents information to the

departnent whi ch qgi ves the departnent reason to believe that any

person is in violation of any requi renent of this act or any

condition of any permt issued hereunder or of the acts

enunerated in section (5)(g) of this act or any conditi on or any

pernmt issued thereunder, the departnent shall inmmedi ately order

i nspection of the operation at which the all eged violation is

occurring, and the departnent shall notify the person presenting

such informati on and such person shall be all owed to acconpany

the i nspector during the inspection.

(c) No action pursuant to this section nay be commenced

prior to sixty days after the plaintiff has given notice in

witing of the violation to the departnent and to any all eged

violator, nor may such acti on be commenced if the departnment has

commenced and is diligently prosecuting a civil action in a

court of the United States or a state to require conpliance with

this act or any rule, regqul ation, order or pernmt issued

pursuant to this act, but in any such action in a court of the

United States or of the Commbnweal th any person nay intervene as

a matter of right.

(d) The provisions of subsection (c) of this section to the

contrary notw thstandi ng, any acti on pursuant to this section

may be initiated i mediately upon witten notification to the

departnent in the case where the violation or order conpl ai ned

of constitutes an inmm nent threat to the health or safety of the

plaintiff or would i nmedi ately affect a |l egal interest of the
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(e) The court, in issuing any final order in any action

brought pursuant to this section, may award costs of litigation

(including attorney and expert witness fees) to any party,

whenever the court determ nes such award i s appropriate. The

court may, if a tenporary restraining order or prelimnary

i nfjunction is sought, require the filing of a bond or equival ent

security in accord with the Rules of Cvil Procedure.

Section 14. Coal Refuse Di sposal Control Fund.--Al fines,

civil penalties, bond forfeitures and fees coll ected under this

act shall be paid into the Treasury of the Commpbnwealth in a

speci al fund known as the "Coal Refuse D sposal Control Fund,"

her eby established, which shall be adm nistered by the

departnent for use in the elimnation of pollution, the

abatenent of health and safety hazards and nui sances and such

ot her purposes as are necessary to i npl enent the provisi ons of

this act pursuant to the rules and reqgul ati ons adopted by the

Envi ronnental Quality Board. Moneys deposited i nto the Coal

Ref use Di sposal Control Fund are hereby appropriated to the

Departnent of Environmental Resources to carry out the purposes

provided in this act.

Section 15. Savings O ause.--Nothing in this act shall be

construed as estoppi ng the Commonweal th, or any district

attorney fromproceeding in the courts of |law or equity to abate

pol l uti ons forbidden under this act, or abate nui sances under

existing law. It is hereby declared to be the purpose of this

act to provide additional and cunul ative renedies to control the

di sposal of coal refuse in this Commbnweal th and not hi ng

contained in this act shall in any way abridge or alter rights

of action or renedies now or hereafter existing in equity, or
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under the common | aw or statutory law, crimnal or civil, nor

shall any provision of this act be construed as estoppi ng the

Commpnweal th, persons or nunicipalities, in the exerci se of

their rights under the common | aw or decisional law or in

equity, fromproceeding in courts of law or equity to suppress

nui sances, or to abate any pollution now or hereafter existing,

or enforce common |law or statutory rights. No courts of this

Commpnweal th having jurisdiction to abate public or private

nui sances shall be deprived of such jurisdiction to abate any

private or public nui sance instituted by any person for the

reason that such nui sance constitutes air or water poll ution.

Section 16. Severability C ause.--The provisions of this act

are severable and if any provision or part thereof shall be held

invalid or unconstitutional or inapplicable to any person or

ci rcunstances, such invalidity, unconstitutionality or

i napplicability shall not affect or inpair the renaining

provi sions of the act.

SECTION 7. THE PROVI SIONS OF TH S AMENDATORY ACT SHALL NOT <—
AFFECT THE PRESENT LAW GOVERNI NG THE SURFACE M NI NG OF
ANTHRACI TE. THE SURFACE M NI NG OF ANTHRACI TE SHALL CONTI NUE TO
BE GOVERNED BY THE PENNSYLVANI A LAW I N EFFECT ON AUGUST 3, 1977
AND AS PROVI DED BY § 529 OF THE SURFACE M NI NG CONTROL AND
RECLAVATI ON ACT OF 1977, PUBLIC LAW 95-87.

SECTI ON 8. AT LEAST 30 DAYS PRI OR TO CONSI DERATI ON BY THE
ENVI RONVENTAL QUALI TY BOARD OF DRAFT REGULATI ONS FOR PROPOSED
RULEMAKI NG, THE DEPARTMENT SHALL SUBM T SUCH DRAFT REGULATI ONS
TO THE SENATE ENVI RONMENTAL RESOURCES AND HOUSE M NES AND ENERGY
MANAGEMENT COWM TTEES OF THE GENERAL ASSEMBLY FOR THEI R REVI EW
AND COMVENT.

Section #— 9. The sum of , or as nmuch thereof as <—
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may be necessary, is hereby appropriated to the Departnent of

Envi ronnmental Resources for the fiscal years , for the

1
2
3 purpose of adm nistering and enforcing the provisions of this
4 act.

5

Section 8- 10. This act shall take effect imediately.
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