HOUSE AVENDED
PRI OR PRI NTER S NOS. 1044, 1350, 1476, PRINTER S NO. 2275

1484, 1614

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 950 =55

| NTRODUCED BY PI CCOLA, CGREENLEAF, O PAKE, JUBEL| RER, GERLACH,
HART, HELFRI CK, TOM.I NSON, W LLI AM5, SALVATORE, WENGER,
COSTA, MELLOW BELL, DELP, FUMO, AFFLERBACH, HOLL, RHOADES,
STOUT, MJSTO KASUNI C, MURPHY AND THOVPSON, MAY 1, 1997

AS REPORTED FROM COWM TTEE ON JUDI CI ARY, HOUSE OF
REPRESENTATI VES, AS AMENDED, NOVEMBER 10, 1998

O O~NOOTAWNEF

e e = = =
oo N o o A W N - O

AN ACT

Amrending Title 23 (Domestic Rel ations) of the Pennsyl vani a
Consol i dat ed Statutes, PROVID NG FOR VI SI TATI ON RI GHTS AND <—
PARTI AL CUSTODY WHEN THERE | S A DECEASED PARENT; further
providing for protection from abuse; providing for appointing
guardi ans for care-dependent persons; and providing for <—
rel ease of information in confidential reports; AND FURTHER <—
PROVI DI NG FOR | NFORVATI ON RELATI NG TO PROSPECTI VE CHI LD- CARE
PERSONNEL.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

SECTION 1. SECTION 5311 OF TI TLE 23 OF THE PENNSYLVAN A <—
CONSCLI DATED STATUTES |'S AMENDED TO READ:
§ 5311. WHEN PARENT DECEASED.

(A)  PARENTS AND GRANDPARENTS. --1F A PARENT OF AN UNVARRI ED
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CH LD | S DECEASED, THE PARENTS OR GRANDPARENTS OF THE DECEASED
PARENT MAY BE GRANTED REASONABLE PARTI AL CUSTCDY OR VI SI TATI ON
RI GATS, OR BOTH, TO THE UNMARRI ED CHI LD BY THE COURT UPON A
FI NDI NG THAT PARTI AL CUSTCDY OR VI SI TATI ON RI GHTS, OR BOTH,
WOULD BE I N THE BEST | NTEREST OF THE CH LD AND WOULD NOT
| NTERFERE W TH THE PARENT- CHI LD RELATI ONSHI P. THE COURT SHALL
CONS| DER THE AMOUNT OF PERSONAL CONTACT BETWEEN THE PARENTS OR
GRANDPARENTS COF THE DECEASED PARENT AND THE CHI LD PRI OR TO THE
APPLI CATI ON.

(B) SIBLINGS.--1F A PARENT OF AN UNVARRIED CHILD IS THE

VICTIM OF CRIM NAL HOM Cl DE PERPETRATED BY THE OTHER PARENT, THE

SI BLI NGS OF THE DECEASED PARENT NAY BE GRANTED REASONABLE

PARTI AL CUSTODY _OR VI SI TATION RIGHTS, OR BOTH, TO THE UNMARRI ED

CH LD BY THE COURT UPON A FI NDI NG THAT PARTI AL _CUSTODY OR

VISI TATION RIGHTS, OR BOTH, WOULD BE IN THE BEST | NTEREST OF THE

CH LD AND WOULD NOT | NTERFERE W TH THE PARENT- CHI LD

RELATI ONSHI P. _ THE COURT SHALL CONSI DER THE AMOUNT OF PERSONAL

CONTACT BETWEEN THE SI BLI NGS OF THE DECEASED PARENT AND THE

CH LD PRIOR TO THE APPLI CATI ON.

SECTION 2. THE DEFINITION OF "ABUSE" | N SECTI ON 6102(A) OF
TITLE 23 | S AMENDED AND THE SUBSECTI ON | S AMENDED BY ADDI NG
DEFI NI TI ONS TO READ:

§ 6102. Definitions.

(a) GCeneral rule.--The follow ng words and phrases when used
in this chapter shall have the neanings given to themin this
section unless the context clearly indicates otherw se:

"Abuse." The occurrence of one or nore of the follow ng acts
between fam |y or household nmenbers, sexual or intimte partners

[or], persons who share biological parenthood or the occurrence

of one or nore of these acts by a person who is a caretaker to
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1 thevietim—whe+s a care-dependent person:

2 (1) Attenpting to cause or intentionally, know ngly or
3 reckl essly causing bodily injury, serious bodily injury,

4 rape, involuntary deviate sexual intercourse, sexual assault,
5 statutory sexual assault, aggravated indecent assault,

6 i ndecent assault or incest with or without a deadly weapon.

7 (2) Placing another in reasonable fear of inmm nent

8 serious bodily injury.

9 (3) The infliction of false inprisonment pursuant to 18
10 Pa.C.S. 8 2903 (relating to false inprisonnent).

11 (4) Physically or sexually abusing m nor children,

12 i ncludi ng such terns as defined in Chapter 63 (relating to
13 child protective services).

14 (5) Knowi ngly engaging in a course of conduct or

15 repeatedly commtting acts toward anot her person, including
16 foll ow ng the person, w thout proper authority, under

17 ci rcunst ances whi ch place the person in reasonabl e fear of

18 bodily injury. The definition of this paragraph applies only
19 to proceedi ngs comrenced under this title and is inapplicable
20 to any crimnal prosecutions commenced under Title 18
21 (relating to crines and of fenses).
22 * x *
23 "Agency." The local provider of protective services, which
24 is the area _agency on aging or_the agency designated by the area
25 agency on aging to provide protective services in the area
26 agency's planning and service area as defined in the act of
27 Novenber 6, 1987 (P.L.381, No.79), known as the O der Adults
28 Protective Services Act.
29 "Care-dependent _person.” Any adult 60 years of age or ol der

30 who, due to physical or cognitive disability or inpairnent,
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1 requires assistance to neet his needs for food, shelter,

2 clothing, personal care or health care.

3 "Caretaker." Any person_who:

4 (1) is an owner, operator, adm nistrator, nanager_or

5 enpl oyee of a nursing hone, personal care hone, doniciliary

6 care hone, conmmunity residential facility, adult daily living
7 center, hone health service provider or a facility, whether

8 licensed or unlicensed, including any care or_service that

9 takes place in the care-dependent person's hone;

10 (2) provides care to a care-dependent person in the

11 setting described in paragraph (1); or

12 (3) has an obligation to care for a care-dependent

13 person_for nonetary consideration in the settings described
14 in_paragraph (1).

15 * x *

16 "Facility." Any of the follow ng:

17 (1) A domiciliary care hone as defined in section 2202-A
18 of the act of April 9, 1929 (P.L.177, No.175), known as The
19 Adm ni strative Code of 1929.
20 (2) A hone health care agency.
21 (3) Along-termcare nursing facility as defined in
22 section 802.1 of the act of July 19, 1979 (P.L.130, No.48),
23 known as the Health Care Facilities Act.
24 (4 An older adult daily living center as defined in
25 section 2 of the act of July 11, 1990 (P.L.499, No.118),
26 known as the O der Adult Daily Living Centers Licensing Act.
27 (5) A personal care hone_as defined in section 1001 of
28 the act of June 13, 1967 (P.L.31, No.21), known as the Public
29 Vel fare Code.
30 * x *
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1 "Hone health care agency.” Any of the follow ng:

2 (1) A hone health care organization or agency |icensed
3 by the Departnent of Health.

4 (2) A public or private agency or organi zation, or part
5 of an agency or organi zation, which provides care to a care-
6 dependent person in the person's place of residence.

7 * %

8 "Protective services." Those activities, resources and

9 supports provided to older adults under this act to detect,

10 prevent, reduce or elimnate abuse, neglect, exploitation and
11 abandonnent under the act of Novenber 6, 1987 (P.L.381, No.79),
12 known as the O der Adults Protective Services Act.

13 * %k

14 i - ' ' <—
15

16

17

18

19
20
21
22
23
24 % %
25 Section 2 3. Section 6106(a) and (c) of Title 23 are anended <—

26 and the section is anmended by addi ng subsections to read:

27 § 6106. Commencenent of proceedi ngs.

28 (a) GCeneral rule.--An adult or an emanci pated m nor nay seek
29 relief under this chapter for that person or any parent, adult

30 househol d nenber or guardian ad |item may seek relief under this
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chapter on behalf of mnor children, or a guardian of the person

of an adult who has been decl ared i nconpetent under 20 Pa.C. S.
Ch. 51 Subch. B (relating to appoi ntnent of guardi an) may seek

relief on behalf of the inconpetent adult[,]. If, however, the

defendant is a caretaker of the wvietim ABUSED, who is a care-

dependent person, any person acting in good faith and havi ng

reasonabl e cause to believe that the wvietim CARE- DEPENDENT

PERSON i s bei ng abused may, after reasonably attenpting to

consult with the wvietim CARE- DEPENDENT PERSON and after

noti fying the agency, seek relief under this chapter AND NAY

SEEK RELI EF UNTI L THE CARE- DEPENDENT PERSON IS ABLE TO DO SO ON

THAT PERSON S OAN BEHALF OR BY REPRESENTATION. Relief under this

chapter shall be sought by filing a petition with the court

al | egi ng abuse by the defendant. An enpl oyee of a caretaker who

is seeking relief under this chapter, on behalf of thevietim-

who—is a care-dependent person, shall also report the all eged

abuse as required under the act of Novenber 6, 1987 (P.L. 381,

No. 79), known as the O der Adults Protective Services Act.

* * %

(a.2) Individual imunity.--A person who seeks relief under

this chapter on the behal f of a wietim—whois—a care-dependent

person, shall be imune fromcivil or crinminal liability in

connection with any action taken under this chapter unl ess the

person acted in bad faith or with malici ous purpose.

(a.3) Caretaker imunity.--A caretaker, who is not the

defendant for which relief is being sought under this chapter,

shall be imune fromcivil liability for any action directly

related to good faith conpliance with this chapter and any

action required under the dder Adults Protective Services Act,

unl ess the caretaker has acted in bad faith or with malici ous
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* * %

(c) Assessnent of fees and costs.--If the plaintiff prevails

in the action, fees and costs, including attorney costs

resulting fromthe appoi ntnent of counsel for care-dependent

persons by a court of conpetent jurisdiction pursuant to

subsection (i), shall be assigned to the defendant, or, should

the court determ ne that the defendant is not able to pay the
costs of filing and service, the court shall waive fees and
costs. If the plaintiff does not prevail, costs of filing and
service may be assigned to the plaintiff or, should the court
determne that the plaintiff is not able to pay the costs of
filing and service, the court shall waive fees and costs.

* * %

(i) Appointnent of attorney for care-dependent person. --

(1) When a person seeks relief under this chapter on

behal f of a care-dependent person all eqgi ng abuse, the court

may appoi nt an attorney fer TO REPRESENT t he care-dependent <—
person for the durati on of the proceedi ngs—f—thecourt <—
i nds it ic i he ) Y | |

persoen.

(2) The attorney appoi nted under this subsecti on shal

be qgi ven access to all docunents and reports relevant to the

proceedi ngs under this chapter and to any reports of

exan nati on of the care-dependent person. The attorney shal

be charged with the representati on of the best interests—of <—

the car e-dependent person at every stage of the proceedi ngs

and, if necessary, shall make such further investigation to

ascertain the facts, interview wi tnesses, exam ne and Ccro0Ss-

exani ne W tnesses, nmake recommendati ons to the court and
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4.

partici pate further in the proceedi ngs to the appropri ate

deqree to adequately represent the care-dependent person. The

attorney shall, when possible, ascertain the wi shes of the

car e-dependent person concerni ng the proceedi ngs and shal

communi cate the wishes to the court.

(3) The court shall qgive consideration to the petition

of any attorney for the care-dependent person and, when

deened inthe bestinterestsof the care-dependent—person <—
APPROPRI ATE: <

(i) Oder an agency to establish and inpl enent,

fully and pronptly, appropriate services, treatnent and

pl ans for the care-dependent person found to be in need

of them

(ii) Termnate or alter the conditi ons of any

tenporary or pernanent relief issued under this chapter.

Secti on 3—Seetion—6340{a)i+ntroductory paragraphand{(5—of <—
SECTI ONS 6340( A) | NTRODUCTORY PARAGRAPH AND (5) AND 6344(H) <—

OF Title 23 are anended to read:

8§ 6340. Release of information in confidential reports.

(a) GCeneral rule.--Reports specified in section 6339

(relating to confidentiality of reports), and testinony based on

the reports or on the investigation underlying them shall only

be nmade avail abl e to:

* * %

(5) A court of conpetent jurisdiction, including a

heari ng before a district justice on alleged crimnal conduct

whi ch meets the definition of child abuse under secti on 6303

(relating to definitions), pursuant to a subpoena or sinilar

court order. Disclosure through testi nony shall be subject to

the restrictions of subsection (c).
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* * %

§ 6344. | NFORVATI ON RELATI NG TO PROSPECTI VE CHI LD- CARE <—
PERSONNEL.
* * %
(H _FEES. --

(1) THE DEPARTMENT MAY CHARGE A FEE NOT TO EXCEED $10 I N
ORDER TO CONDUCT THE CERTI FI CATI ON AS REQUI RED | N SUBSECTI ON
(B)(2).

(2)  NOTW THSTANDI NG PARAGRAPH (1) OR 18 PA.C.S. 8
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10 9121(B) (1), NO I NDI VI DUAL VWHO REQUESTS A REPORT OF CRI M NAL

11 H STORY RECORD | NFORVATI ON OR CERTI FI CATI ON FROM THE

12 DEPARTMENT AS REQUI RED I N SUBSECTI ON (B)(2) SHALL BE CHARGED

13 A FEE |F THE REQUEST IS MADE I N ORDER FOR THE | NDI VI DUAL_TO

14 MAKE APPLI CATI ON TO BECOVE A VOLUNTEER W TH AN AFFI LI ATE OF

15 ANY GROUP VH CH PRIMARILY WORKS W TH CHI LDREN | NCLUDI NG, BUT

16 NOT LIMTED TO, BI G BROTHERS OF AVERI CA, BI G SI STERS OF

17 AVERI CA, BOYS SCOUTS OF AMERICA, G RL SCOUTS OF THE UNI TED

18 STATES OF AMERICA, A RELI G OUS RELATED GROUP OR ORGANI ZATI ON,

19 YMCA, YWCA OR 4 H CLUB.

20 * x *

21 Section 4 5. This act shall take effect +hA—60—days <—
22 | MMEDI ATELY. <—
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