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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 488 *%5”

| NTRODUCED BY BROWNE, FERLO, BOSCOLA, PILEGE, ERI CKSON, FUMO,
RHOADES, COSTA, BAKER AND STACK, MARCH 15, 2007

SENATOR ARMSTRONG, APPROPRI ATI ONS, RE- REPORTED AS AMENDED
FEBRUARY 11, 2008

OCO~NOUITARWNE

AN ACT

Amendi ng the act of Decenber 12, 1980 (P.L.1179, No.219),
entitled "An act to define and regul ate secondary nortgage
| oans and providing penalties,” further providing for
definitions, for license requirenents and exenptions, for
application for license, for annual |icense fee, for issuance
of license, for license duration, for transfer of |icense,
for powers conferred on licensees, for |icensee requirenents,
for licensee limtations, for prepaynent, for open-end | oans,
for authority of Secretary of Banking, for surrender of
Iicense, for suspension, for scope of act, for foreclosure,
for penalties, for preservation of existing powers and for
excl usions from act.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The definitions of "broker's agent," "open-end

| oan,” "person," "secondary nortgage | oan broker" and
"sponsoring broker" in section 2 of the act of Decenber 12, 1980
(P.L.1179, No.219), known as the Secondary Mortgage Loan Act,
added July 7, 1989 (P.L.222, No.36) and June 26, 1995 (P.L.73,
No. 15), are anended and the section is anmended by addi ng
definitions to read:

Section 2. Definitions.



1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

The foll ow ng words and phrases when used in this act shal
have, unless the context clearly indicates otherw se, the

meani ngs given to themin this section:

* %
"Applicant.” A person who applies for a license under this
act .
"Banking institution.” A State-chartered bank, bank and

trust conpany, savi ngs bank or private bank, nati onal bank,

Federal |l y-chartered or State-chartered savi ngs associ ati on or a

subsidiary of any of the entities under this definition.

* * %

"Branch." An office or other place of business |ocated in

this Commonweal th or any other state, other than the princi pal

pl ace of busi ness, where a person engages in the secondary

nort gage | oan busi ness which falls under the scope of this act.

["Broker's agent." A category of secondary nortgage | oan
broker's license that is issued to individuals who broker
secondary nortgage | oans exclusively to one |licensed secondary
nort gage | oan broker, designated as a sponsoring broker, and who
are not enpl oyees of such sponsoring broker.]

"Consuner di scount conpany." A licensee under the act of

April 8, 1937 (P.L.262, No.66), known as the "Consuner Di scount

Conmpany Act."
"Departnent."” The Departnent of Banking of the Commonweal t h.
* * *
"Mortgage originator." An individual not |icensed as a

secondary nortgage | ender or secondary nortgage | oan broker

under this act who solicits, accepts or offers to accept

secondary nortgage | oan applicati ons, or negoti ates secondary

nortgage |l oan terns, in other than a clerical or mnisteri al
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capacity. The term does not include directors, partners or

ultimate equitable owners of 10% or nore of a |licensee.

"Open-end loan." A secondary nortgage | oan nmade by a

secondary nortgage | ender |icensee under this act pursuant to an

agreenent between the |licensee and the borrower whereby:

(1) the licensee nmay permt the borrower to obtain
advances of noney fromthe licensee fromtine to tinme or the
| i censee nay advance noney on behal f of the borrower from
time to tine as directed by the borrower;

(2) the amount of each advance, interest and permtted
charges and costs are debited to the borrower's account and
paynents and other credits are credited to the sane account;

(3) interest is conputed on the unpaid principal bal ance
or bal ances of the account outstanding fromtinme to tine;

(4) the borrower has the privilege of paying the account
in full at any time wthout prepaynent penalty or, if the
account is not in default, in nonthly installnents of fixed
or determ nabl e amounts as provided in the agreenent; and

(5) the agreenent expressly states that it covers open-

end | oans pursuant to this act.

"Person.” An individual, association, joint venture or joint
stock conpany, partnership, limted partnership, limted
partnership association, limted liability conpany, a business

corporation, nonprofit corporation, or any other group of
i ndi vi dual s however organi zed.

"Primary market." The market wherein secondary nortgage

| oans are origi nated between a | ender and a borrower.

"Princi pal place of business.”" The primary office of the

li censee |located in this Commonwealth which is staffed on a

full-tinme basis and at whi ch books, records, accounts and

20070S0488B1754 - 3 -
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docunents are to be nmi ntai ned.

"Secondary nortgage |l ender." A person who directly or

indirectly originates and cl oses secondary nortgage | oans with

its own funds in the prinmary nmarket for consi derati on.

"Secondary nortgage | oan broker." [A person who in the
ordi nary course of business, for a fee, directly or indirectly
negoti ates or arranges for others a secondary nortgage |oan.] A

person who directly or indirectly negoti ates or places secondary

nortgage | oans for others in the prinmary narket for

consi der ati on.

* * %

"Secondary nortgage | oan business." A person is deened to be

engaged in the secondary nortgage | oan business in this

Commonweal th if:

(1) the person adverti ses, causes to be adverti sed,

solicits, neqgotiates or arranges in the ordi nary course of

busi ness, offers to nake or nmakes nore than two secondary

nortgage |l oans in a calendar year in this Conmbnweal t h,

whet her directly or by any person acting for his benefit, but

this provision shall not prohibit advertising or solicitation

by a |licensee under a general corporate nane, | ogo or

trademark; or

(2) the person in the ordi nary course of busi ness

becones the subsequent hol der of nore than two prom ssory

notes or nortgages, i ndentures or any other siml ar

i nstrunents or docunents received in a cal endar year in

connection with a secondary nortgage | oan; provi ded, however,

that a person will not be deened to be engaged in the

secondary nortgage | oan business if such person becones the

subsequent hol der of two or nore proni ssory notes or

20070S0488B1754 - 4 -
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nortgages, indentures or any other simlar instrunments or

docunents received in a cal endar year in connection with a

secondary nortgage | oan solely as an i nvestnment and such

person is not otherwise in the busi ness of nmaking or

servi ci ng such | oans.

* * %

"Service a nortgage loan." The collection or remttance of

paynents for another or the right to collect or remt paynents

for another of principal, interest, taxes, insurance and any

ot her paynents pursuant to a secondary nortgage | oan.

["Sponsoring broker."™ A licensed secondary nortgage | oan
br oker who negoti ates or arranges secondary nortgage | oans on
behal f of a broker's agent and provides indemnification of such
broker's agent in order to protect borrowers from nonetary
damages which nay be a result of doing business with a broker's
agent . |
Section 2. Section 3 of the act, anmended July 7, 1989
(P.L.222, No.36) and June 26, 1995 (P.L.73, No.15), is anended
to read:
Section 3. License requirenents and exenptions.
[(a) (1) No person shall engage in the business of making
secondary nortgage |loans in this Comonweal th except a
busi ness corporation organi zed under the laws of this
Commonweal th or any other state, after first obtaining a
license fromthe secretary in accordance with the provisions
of this act.
(2) No person shall engage in the business of being a
secondary nortgage | oan broker until after first obtaining a
license fromthe secretary in accordance with the provisions

of this act.

20070S0488B1754 - 5 -
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(3) A State-chartered or National bank, bank and trust
conpany, savi ngs bank, private bank, savings association or
savi ngs and | oan association, having its principal place of
business in this Commonweal th, or an individual meking | oans
to fam |y nenbers, shall not be required to be |icensed under
this act in order to nake | oans secured by real property
under this act.

(4) Any agency or instrunentality of the United States
Government or a corporation otherw se created by an act of
the United States Congress which engages in the business of
pur chasi ng secondary nortgage | oans shall not be required to
be licensed under this act in order to purchase secondary
nortgage | oans fromlicensees under this act. This shal
i nclude but not be limted to the Federal National Mortgage
Associ ation and the Federal Hone Loan Mortgage Corporation.

(5) For the purpose of this act, a person is deened to
be engaged in the secondary nortgage | oan business in the
Conmonweal th i f:

(i) such person advertises, causes to be adverti sed,
solicits, negotiates or arranges in the ordinary course
of business, offers to make or makes nore than two
secondary nortgage |loans in a calendar year in this
Commonweal t h, whether directly or by any person acting
for his benefit, but this provision shall not prohibit
advertising or solicitation by a |licensee under a general
corporate nane, |logo or trade mark; or

(ii) such person in the ordinary course of business
beconmes the subsequent hol der of nore than two prom ssory
notes or nortgages, indentures or any other simlar

i nstruments or docunents received in a cal endar year in

20070S0488B1754 - 6 -
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connection with a secondary nortgage | oan, provided,
however, that a person will not be deened to be engaged
in the secondary nortgage | oan business if such person
beconmes the subsequent hol der of two or nore prom ssory
notes or nortgages, indentures or any other simlar

i nstruments or docunents received in a cal endar year in
connection with a secondary nortgage | oan solely as an
i nvestment and such person is not otherwise in the

busi ness of maki ng or servicing such | oans.

(b) A real estate broker licensed pursuant to the provisions
of the law of this Comonweal th or an attorney authorized to
practice law in this Commonweal th shall not be required to
obtain a license to arrange a secondary nortgage | oan in the
normal course of the business of a real estate broker or
attorney.

(c) A secondary nortgage | oan broker who can denonstrate to
the satisfaction of the secretary that he does not accept
advance fees shall be exenpt fromthe capital requirenent of
section 4(b).

(d) A person who is deenmed to be engaged in the secondary
nort gage | oan busi ness sol el y because he negoti ates or arranges
secondary nortgage |oans for others need not obtain a secondary
nortgage | oan license but shall be required to be licensed as a
secondary nortgage | oan broker.

(e) A secondary nortgage | oan broker who is an i ndividual
exenpt fromthe capital requirenment of section 4(b) and who can
al so denonstrate to the satisfaction of the secretary that he
solicits secondary nortgage | oan applications exclusively for
one secondary nortgage | oan broker may apply for a broker's

agent license subject to the requirenents in section 4(d).]

20070S0488B1754 - 7 -
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(a) On and after the effective date of this section, no

person shall engage in the secondary nortgage | oan business in

this Commonwealth without a |license as provided for in this act.

A nortgage origi nator may not engage in the secondary nortgage

| oan busi ness unl ess the nortgage origi nator i s enpl oyed and

supervi sed by a |licensed secondary nortgage | ender or secondary

nort gage | oan br oker.

(b) (1) A secondary nortgage | ender nay act as a secondary

nortgage | oan broker w thout a separate secondary nortgage

| oan broker license and, if |licensed as an individual, nmay

performthe services of a nortgage origi nator without a

separate nortgage origi nator |icense.

(2) A person |licensed as a secondary nortgage | oan

broker may only performthe services of a secondary nortgage

| oan broker. If a secondary nortgage | oan broker is |icensed

as an individual, a secondary nortgage | oan broker nmay

performthe services of a nortgage origi nator without a

separate nortgage origi nator |icense.

(c) The foll owi ng persons shall not be required to be

li censed under this act in order to conduct the secondary

nort gage | oan busi ness but shall be subject to the provisi ons of

this act as specifically provided in this section:

(1) A banking institution or a federally chartered or

State-chartered credit union if the prinmary regul ator of the

banki ng institution or federally chartered or State-chartered

credit union supervises the banking institution or federally

chartered or State-chartered credit union.

(2) An attorney authorized to practice lawin this

Commpnweal th, who acts as a secondary nortgage | oan broker in

negotiating or placing a nortgage loan in the nornmal course

20070S0488B1754 - 8 -
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of |l egal practice.

(3) A person who either originates or neqoti ates fewer

than three secondary nortgage |loans in a cal endar year in

this Conmmonweal th unl ess he is otherw se deened to be engaged

in the secondary nortgage | oan busi ness.

(4) An agency or instrunentality of the Federal

Governnent or a corporation otherwi se created by an act of

the Congress of the United States, including, but not limted

to, the Federal National Mbrtgage Associ ation, the Gover nnent

Nati onal ©Mortgage Associ ati on, the Departnent of Veterans

Affairs, the Federal Honme Loan Mortgage Corporation and the

Federal Housi ng Adni ni strati on.

(5) Any agency or instrunentality of a State or | ocal

governnent, the District of Colunmbia or any territory of the

United States, including the Pennsyl vani a Housi ng Fi nance

Agency and ot her gover nment housi ng fi nance agenci es.

(6) Except for consuner di scount conpanies, affiliates

of banking institutions and subsidiaries and affili ates of

federally chartered or State-chartered credit unions. The

subsidiaries—and affiliates of banking instituti ons and

Federal |l y-chartered or State-chartered credit uni ons shall:

(i) Be subject to the provisions of sections 10, 16

and 22(b), excluding section 10(a)(1) and (b)(1).

(ii) Deliver as required to the departnent annually

copies of financial reports made to all supervisory

(iii) Be registered with the departnent.

(7) Enpl oyees of a secondary nortgage | ender or

secondary nortgage | oan broker licensee, to the extent that

such enpl oyees are not otherwi se required to be |licensed as

20070S0488B1754 - 9 -
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nortgage ori gi nators.

(8) Any person who nakes a secondary nortgage | oan to an

enpl oyee of that person as an enpl oynent benefit, qgiven he

does not hold hinself out to the public as a secondary

nort gage | ender.

(9) Enpl oyees of excepted persons enunerated in this

secti on.

(d) This act shall not apply to secondary nortgage | oans

made for business or commerci al purposes.

Section 3. Section 4 of the act, anmended July 7, 1989
(P.L.222, No.36) and June 26, 1995 (P.L.73, No.15), is anended
to read:

Section 4. Application for license.
(a) An application for a secondary nortgage [l oan] |ender

|icense or a secondary nortgage | oan broker |icense shall be on

a formprovided by the [secretary. Anbng ot her things, the]

departnent. The application shall set forth the follow ng:

(1) The full nane, corporate title and personal
resi dence address of each officer and director of the
proposed |icensee corporation or the full name and address of
each owner of the proposed broker license if it is not a
cor porati on.

(2) Any or all other business entities in which an
equity or creditor interest is held by an officer or director
of the proposed |icensee corporation or by any owner of the
proposed broker licensee if it is not a corporation.

(3) The dollar amount of such equity or creditor
hol di ngs.

(4) \Wether or not funds are or will be interchanged

between the |icensee and such business entities.

20070S0488B1754 - 10 -
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(5) The address or addresses where the secondary
nort gage | oan business is to be conduct ed.

(6) Any other information that may be required by the

depart nent.

(a.1) |In the case of a nortgage origi nator, the application

shall include the foll ow ng:

(1) The nane of the applicant.

(2) The nane of the enployer |icensee of the applicant

and | ocation of the enpl oyer |licensee to which the applicant

i s assi gned.

(3) Any other information that may be required by the

depart nent.

(b) [The] An applicant for a secondary nortgage [l oan]
| ender |icense shall have a mninmumlegal capitalization of
$200, 000. At the time of applying for a |icense under this act,
and at all times thereafter, the mninmumpaid in | egal capital
shal | be $200, 000. [An applicant for a secondary nortgage | oan
broker |icense shall have a mninmumlegal capitalization of
$25,000 at the tinme of applying for a license under this act and

at all times thereafter.]

(b.1) An applicant for a secondary nortgage | oan broker

| i cense shall have a mininum | egal capitalization of $25, 000 at

the tine of applying for a license under this act and at al

tinmes thereafter. A secondary nortgage | oan broker who can

denonstrate to the sati sfaction of the secretary that he does

not accept advance fees shall be exenpt fromthe capita

requi renent of this section.

(c) (1) If the applicant is [a foreign corporation] not a

resident of this Commonweal th, said [corporation] applicant

shall be authorized to do business in this Commonweal th in

20070S0488B1754 - 11 -



1 accordance with the Iaw of this Commonweal th regul ating

2 corporations[. Such corporations shall file with the

3 application an irrevocable] and other entities conducting

4 business in this Conmobnwealth and shall maintain at |east one
5 office in this Conmonwealth which is the office that shall be
6 licensed as the principal place of business for_the purposes
7 of this act.

8 (2) An applicant shall file with the application an

9 irrevocabl e consent, duly acknow edged, that suits and

10 actions may be comrenced agai nst such [licensee] person in

11 the courts of this Conmonweal th by the service of process or
12 any pl eadi ng upon the [secretary] departnent in the usual

13 manner provided for service of process and pl eadi ngs by the
14 statutes and court rule of this Commonweal th. Said consent

15 shall provide that such service shall be as valid and bi nding
16 as if service had been nade personally upon the [|icensee]

17 person in this Coomonwealth. In all cases where process or

18 pl eadi ngs are served upon the [secretary] departnent pursuant
19 to the provisions of this section, such process or pleadings
20 shall be served in duplicate, one of which shall be filed in
21 the [of fice of the secretary] departnent and the other shal
22 be forwarded by the [secretary] departnent, by certified or
23 registered mail, return receipt, to the | ast known princi pal
24 pl ace of business of the [|Iicensee] person to whom such
25 process or pleadings is directed.
26 [(d) The applicant for a secondary nortgage | oan broker
27 license may apply for a broker's agent |icense subject to the
28 follow ng:
29 (1) The applicant nust be an individual.
30 (2) The applicant nust be exenpt fromthe capital

20070S0488B1754 - 12 -



1 requi renent of subsection (b) by satisfying the secretary

2 that no advance fees whatsoever are accepted or coll ected,

3 and no fees may be accepted or collected from borrowers.

4 (3) The applicant nust denponstrate to the satisfaction

5 of the secretary that he solicits secondary nortgage | oan

6 appl i cations exclusively for one |licensed secondary nortgage
7 | oan broker known as the sponsoring broker.

8 (4) The principal office |ocation of the holder of a

9 broker's agent |icense nust be a Pennsylvania-licensed

10 princi pal or branch place of business of the sponsoring

11 br oker.

12 (5) The holder of a broker's agent |icense, if he uses
13 advertising to solicit or obtain custoners for his secondary
14 nort gage | oan br okerage busi ness, may not advertise in his

15 own nane al one but shall advertise his own nane only in

16 conjunction with the nane of the sponsoring broker.]

17 (d.1) A nortgage originator shall be an enployee of a single
18 secondary nortgage | ender or secondary nortgage | oan broker

19 licensed under this act. This licensee shall directly supervise,
20 control and nmaintain responsibility for the acts and oni ssions
21 of the nortgage originator. A nortgage originator shall be
22 assigned to a licensed |ocation of the enployer licensee.
23 [(e) The sponsoring broker shall enter into an
24 indemification agreenent in a formprovided by the secretary to
25 protect borrowers from any nonetary damages which may result
26 from doi ng business with a broker's agent.]
27 (f) (1) In order to obtain a license under this act, an
28 applicant shall submt to the departnment with its application
29 evidence that the applicant or an officer of the applicant
30 has successfully conpleted a mnimrumof 12 hours of

20070S0488B1754 - 13 -



1 instruction and a testing programregarding the secondary

2 nort gage | oan business and the provisions of this act, the

3 act of January 30, 1974 (P.L.13, No.6), referred to as the

4 Loan Interest and Protection Law, and relevant Federal |aw,

5 including the Real Estate Settl|lenent Procedures Act of 1974
6 (Public Law 93-533, 88 Stat. 1724), the Truth in Lendi ng Act
7 (Public Law 90-321, 15 U.S.C. 8§ 1601 et seq.) and the Equal

8 Credit Opportunity Act (Public Law 90-321, 88 Stat. 1521).

9 (2) In order to maintain a |license:

10 (i) A secondary nortgage | ender or secondary

11 nort gage | oan broker shall denonstrate to the

12 satisfaction of the departnent that at |east one

13 i ndividual fromeach |icensed office that is not a

14 nortgage originator and all nortgage originators enployed
15 by the |icensee have attended a m ni nrum of six hours of
16 continui ng education each year.

17 (ii) A nortgage originator |icensee shal

18 denonstrate to the satisfaction of the departnent that he
19 has attended a m ni num of six hours of continuing
20 educati on _each year
21 (3) The departnent shall delineate the requirenents for
22 prequalification education and testing and conti nuing
23 education by reqgulation, including by permtting in-house
24 prequalification education and testing and conti nuing
25 education. The departnment nay revi ew and approve education
26 prograns _and providers to satisfy the education requirenents.
27 The departnment may charge providers of education prograns_a
28 fee, to be determ ned by the departnent, for departnent
29 revi ew of education prograns_and providers.
30 (g) Al applicants and |licensees shall be required to

20070S0488B1754 - 14 -
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provi de the departnment with witten notice of the change i n any

i nformati on contained in an application for a |license or for any

renewal of a license within ten days of an applicant or |icensee

becom ng aware of such change.

(h) Licenses shall be issued for terns of 12 nonths and nay

be renewed by the departnent each year on a schedul e set by the

departnent upon application by the |licensee and the paynent of

any and all applicable renewal fees. The |icensee shal

denonstrate to the departnent that it is conducting the

secondary nortgage | oan busi ness in accordance with the

requi renents of this act and that the directors, officers,

partners, enpl oyees, agents and ultinmate equitable owers of 10%

or nore of the licensee continue to neet all of the initial

requi renents for licensure required by this act unl ess ot herw se

deternmi ned by the departnent.

Section 4. Section 5 of the act, amended June 26, 1995
(P.L.73, No.15), is anmended to read:

Section 5. Annual |icense fee.

[An applicant shall pay to the secretary at the tinme an
application is filed an initial |icense fee of $500 for the
princi pal place of business and an additional initial |icense
fee of $50 for each branch office in this Commonweal t h, except
an applicant for a broker's agent |icense shall pay to the
secretary at the tine an application is filed an initial |icense
fee of $250. On or before July 1 of each year and thereafter, a
i censee shall pay a |license renewal fee of $200 for the
princi pal place of business and an additional |icense renewal
fee of $25 for each branch office in this Comonweal t h.

Not wi t hst andi ng the provision of section 603-A(6) of the act of
April 9, 1929 (P.L.177, No.175), known as "The Adm nistrative

20070S0488B1754 - 15 -
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Code of 1929," a broker's agent |icensee shall pay an annual

i cense renewal fee of $200. No abatenent of any license fee
shall be made if the license is issued for a period of |ess than
one year. The secretary shall be entitled to recover any cost of
i nvestigation in excess of |icense or renewal fees fromthe

| icensee, or fromany person who is not |icensed under this act
but presuned to be engaged in business contenplated by this
act . |

(a) An applicant shall pay to the departnent at the tine an

application is filed an initial application fee as foll ows:

(1) For secondary nortgage | enders, $1,500 for the

princi pal place of business in this Commonweal th and an

addi ti onal fee of $1,500 for each branch office.

(2) For secondary nortgage | oan brokers, $1,000 for the

princi pal place of business in this Commonweal th and an

addi ti onal fee of $250 for each branch office.

(3) For nortgage originators, $1606 $200. <—

(b)Y Prior to each annual renewal of a license, a |licensee

shall pay to the departnent a |license renewal fee as foll ows:

(1) For secondary nortgage | enders, $750 for the

princi pal place of business in this Commonweal th and an

addi ti onal fee of $750 for each branch office.

(2) For secondary nortgage | oan brokers, $500 for the

princi pal place of business in this Commonweal th and an

addi ti onal fee of $250 for each branch office.

(3) For nortgage originators, $200 $100. <—

(c) For a licensee that enpl oys 50 or nore nortgage

originators, the initial application fee and |license renewal fee

shall be $50 per nortgage origi nator, to a nmaxi nrum of $10, 000

total per vyear.
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(d) No abatenent of a licensee fee shall be made if the

license is issued for a period of | ess than one year.

Section 5. Section 6 of the act is anended to read:
Section 6. |ssuance of license.

[(a) Wthin 60 days after an application is received, the
secretary shall either issue a license or, for any reason for
whi ch he may suspend, revoke or refuse to renew a |icense as
provi ded for by section 19, refuse to issue a |license.

(b) If the secretary refuses to issue a |license, he shal
notify the applicant, in witing, of his denial, the reason
therefor and of the applicant's right to appeal from such action
to the Cormonweal th Court of Pennsylvania. An appeal fromthe
secretary's refusal to approve an application for a |license nmay
be filed within 30 days of notice thereof.]

(a) Wthin 60 days after a conplete application is received,

the departnment shall either issue a |license or, for any reason

for which the departnent may suspend, revoke or refuse to renew

a license as provided for by section 19, refuse to i ssue a

li cense. Upon recei pt of an application for |license, the

departnent shall conduct such investigati on of the applicant or

a director, officer, partner, enployee, agent or ultinnte

equi tabl e owner of 10% or nore of the applicant as it deens

necessary. The 60-day tine limt specified in this subsection

may be extended by the departnent for an additional 30 days if

the departnment deternm nes that such extension is necessary. The

departnent shall provide witten notification to any appli cant

whose application revi ew has been extended and i nclude the final

date by which a decision shall be rendered regardi ng the

appli cati on.

(b)Y |If the departnment refuses to issue a license, it shal
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notify the applicant in witing of the denial and the reason

therefor and of the applicant's right to appeal from such acti on

to the secretary. An appeal fromthe departnment's refusal to

approve an application for a license shall be filed by the

applicant within 30 days of notice thereof.

(c) Each license issued by the [secretary] departnent shal
speci fy:
(1) The nane and address of the |icensee, the address so
specified to be that of the |licensee's principal place of

busi ness within this Conmmbnweal t h.

(2) The licensee's reference nunber, which may remain
the sane fromyear to year despite variations in annua
| icense nunbers which may result fromthe renewal of |icenses
by nmechani cal techni ques.

(3) Such other information as the secretary shal
require in order to carry out the purposes of this act.

(d) (1) The departnent nay deny a license if it finds that

the applicant or any person who is a director, officer,

partner, agent, enployee or ultimte equitable owner of 10%

or nore of the applicant has been convicted of a crine of

noral turpitude or felony in any jurisdiction or of a crine

which, if convicted in this Conmmbnweal th, would constitute a

crine of noral turpitude or felony under the |laws of this

Commpnweal th. For the purposes of this act, a person shall be

deened to have been convicted of a crine if the person:

(i) shall have pleaded quilty or nolo contendere to

a charge thereof before a court or Federal nmmgistrate; or

(ii) shall have been found quilty thereof by the

deci si on or judgnent of a court or Federal magistrate or

by the verdict of a jury, irrespective of the

20070S0488B1754 - 18 -



1 pronouncenent of sentence or the suspension thereof,

2 unless the plea of gquilty or nolo contendere or the

3 deci sion, judgnent or verdict shall have been set aside,
4 vacated, reversed or otherw se abrogated by | awf ul

5 judicial process.

6 (2) Alicense under this act shall be deened to be a

7 "covered license” within the nmeaning of section 405 of the

8 act of May 15, 1933 (P.L.565, No.111), known as the

9 "Departnent of Banking Code." The departnent shall notify a
10 licensee if a covered individual within the neani ng of

11 section 405 of the "Departnent of Banking Code" that is or
12 will be enployed or contracted by the |icensee has a crimnal
13 background that renders the enployee unfit for enploynent in
14 t he secondary nortgage | oan business.

15 (e) The departnent may deny a license or otherwi se restrict
16 a license if it finds that the applicant or any person who is a
17 director, officer, partner, agent, enployee or ultinate

18 equitable owner of 10% or nore of the applicant:

19 (1) has had a license application or license issued by
20 t he departnent denied, not renewed, suspended or revoked;
21 (2) is the subject of an order of the departnent;
22 (3) has violated or failed to conply with any provision
23 of this act or any regulation, statenent of policy or order
24 of the departnent;
25 (4) does not possess the financial responsibility,
26 character, reputation, integrity and general fitness to
27 conmand the confidence of the public and to warrant the
28 belief that the secondary nortgage | oan business wll be
29 operated lawfully, honestly, fairly and within the
30 legislative intent of this act and in accordance with the
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general |laws of this Commpbnweal th; or

(5) has an outstandi ng debt to the Commbnweal th or any

Commpnweal t h agency.

(f) The departnent nmay i npose conditi ons on the i ssuance of

any license under this act. |If the departnent detern nes that

condi ti ons i nposed upon a |icensee have not been fulfilled, the

departnent may take any action authori zed under this act agai nst

such |icensee that the departnent deens necessary. |In the case

of nortgage ori gi nator applicants, the departnent nmay issue

nortgage originator |licenses effective i nmedi ately upon recei pt

of an application, which |licenses shall be conditional |icenses

i ssued under this subsection.

Section 6. Sections 7 and 8 of the act are anended to read:
Section 7. License duration.
A license issued by the secretary shall:
(1) Be renewed [on June 30 of each year upon paynent of
t he annual renewal fee, and after a determ nation by the
secretary that the |licensee is conducting his business in

accordance with the provisions of this act] upon conpl etion

of the requirenents of section 4(h). No refund of any portion

of the license fee shall be made if the license is

voluntarily surrendered to the [secretary] departnent or

suspended or revoked by the [secretary] departnent prior to

its expiration date.

(2) Be inmmediately invalid if the licensee's [corporate

charter is voided in accordance with the provisions of any

| aw of this Comonwealth or any other state.] authority to

conduct business is voided under any | aw of this Commbnweal t h

or any other state, unless the |licensee denpnstrates to the

sati sfaction of the departnent that the applicable court or
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governnental entity was clearly erroneous in voiding the

li censee's authority to conduct busi ness.

Section 8. Transfer of |icense.

A license shall not be assignable by operation of |aw or
otherwise [wthout the witten consent of the secretary].

Section 7. Section 9 of the act, amended APRIL 8, 1982
(P.L.296, NO 83), DECEMBER 17, 1986 (P.L.1696, NO. 203), July 7,
1989 (P.L.222, No.36) and June 26, 1995 (P.L.73, No.15), is
amended to read:
Section 9. Powers conferred on |icensees.

(a) Al secondary nortgage [l oan] | ender |icensees shal
have power and authority:

(1) To make a secondary nortgage | oan repayable in
install ments, and charge, contract for and receive thereon
interest at a percentage rate not exceeding 1.85% per nonth.
No interest shall be paid, deducted or received in advance,
except that interest fromthe date of disbursenent of funds
to the borrower to the first day of the follow ng nonth shal
be permtted in the event the first installnment paynent is
nore than 30 days after the date of disbursenent. |nterest
shall not be conpounded and shall be conputed only on unpaid
princi pal bal ances. However, the inclusion of earned interest
in a new note shall not be considered conpoundi ng. For the
pur pose of computing interest, a nonth shall be any period of
30 consecutive days.

(2) To collect fees or premuns for title exam nation,
abstract of title, title insurance, credit reports, surveys,
apprai sals, notaries, postage (including nmessenger and
express carrier), tax service or other costs or fees actually

related to the processing of a secondary nortgage | oan
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application or granting of a secondary nortgage |oan, when
such fees are actually paid or incurred by the Iicensee and
to collect fees or charges prescribed by | aw which actually
are or will be paid to public officials for determ ning the
exi stence of or for perfecting or releasing or satisfying any
security related to the loan and include these in the
princi pal of the secondary nortgage | oan.

(3) To collect reasonable attorney's fees, of an
attorney licensed to practice in this Commonweal th, upon the
execution of the secondary nortgage | oan provided that such
fees represent actual fees charged the |licensee in connection
with said nortgage | oan and said fees are evidenced by a
statenment for services rendered addressed to the |icensee and
include these in the principal of the secondary nortgage
| oan.

(4) To collect reasonable attorney's fees, of an
attorney licensed to practice in the Comopnweal th, in the
col l ection of a delinquent second nortgage | oan and any court
costs and fees actually incurred in the collection of such
| oan account .

(5) To provide credit life, credit accident and health
and credit unenpl oynent insurance. A borrower shall not be
conpel l ed to purchase credit life, credit accident and health
or credit unenploynent insurance as a condition of the
granting of a secondary nortgage | oan and all contracts
utilized shall reflect a clear disclosure that the purchase
of credit life, credit accident and health or credit
unenpl oynment insurance is not a prerequisite to obtaining a
| oan; if, however, the borrower elects to obtain credit |ife,

credit accident and health or credit unenpl oynent insurance,
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t he borrower shall consent thereto in witing. If borrowers
desire joint-life or joint accident and health insurance, al
such borrowers shall consent thereto in witing. Such

i nsurance shall be obtained froman insurance conpany

aut hori zed by the [ aws of Pennsylvania to conduct business in
this Commonweal th. Any benefit or return to the |licensee from
the sal e or provision of such insurance shall not be included
in the conputation of the maxi mum charge authorized under
this section and shall not be deened a violation of this act
when the insurance is witten pursuant to the laws of this
Commonweal t h governi ng i nsurance.

(6) To require credit property insurance on security
agai nst reasonable risks of |oss, danage and destruction. The
amount and term of such insurance shall be reasonable in
relation to the amount and term of the |oan contract and the
val ue of the security. A licensee shall not require property
insurance if to the |icensee's know edge, the borrower at the
time the loan is made has valid and coll ectible insurance
covering the property to be insured and has furnished a | oss
payabl e endorsenent sufficient for the protection of the
i censee. Such insurance shall be obtained froman insurance
conpany aut hori zed by the |laws of Pennsylvania to conduct
business in this Commonweal th. Any benefit or return to the
licensee fromthe sale or provision of credit insurance shal
not be included in the conputation of the nmaxi mum charge
aut hori zed under this section and shall not be deened a
violation of this act when the insurance is witten pursuant
to the laws of this Comonweal t h governi ng i nsurance. The
prem umfor any credit insurance nmay be included in the

princi pal anount of the secondary nortgage | oan requested by
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1 t he borrower. However, such prem uns shall be disclosed as a
2 separate itemon the face of the principal contract docunent
3 and the licensee's individual borrower |edger records. No

4 | icensee shall grant any secondary nortgage | oan on the

5 condi tion, agreenent or understanding that the borrower

6 contract with any specific person or organization for

7 i nsurance services as agent, broker or underwiter.

8 (7) To collect a fee for a subsequent di shonored check
9 or instrunment taken in paynment, not to exceed the service

10 charge permtted to be inposed under 18 Pa.C. S. § 4105(e)(3)
11 (relating to bad checks).

12 (8) To charge and collect an application fee not

13 exceedi ng 3% of the original principal anount of the | oan.

14 The fee shall be fully earned at the tine the loan is nade
15 and may be added to the principal anmount of the |oan. No

16 application fee nmay be coll ected on subsequent advances nade
17 pursuant to an open-end loan if the full fee of 3% of the

18 credit limt was collected at the tinme the | oan was nade.

19 (9) To charge and collect a delinquency charge of $20 or
20 10% of each paynent, whichever is higher, for a paynent which
21 is in default for nore than 15 days.
22 (b) Al secondary nortgage | oan broker |icensees shall have
23 power and authority:
24 (1) To collect title exam nation, credit report, and
25 apprai sal fees actually related to the granting of a
26 secondary nortgage | oan when such fees are actually paid or
27 incurred by the licensee, and to include the fees in the
28 princi pal of the secondary nortgage | oan which is being
29 negoti ated or arranged.
30 (2) To charge a reasonable broker's fee as determ ned by
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regul ati on of the Departnent of Banking if the fee is

di scl osed to the person for whomthe |oan is being negoti ated

or arranged.

Section 8. Section 10 of the act, anmended Decenber 17, 1986
(P.L.1696, No.203), July 7, 1989 (P.L.222, No.36), July 2, 1992
(P.L.387, No.82) and June 26, 1995 (P.L.73, No.15), is anended
to read:

Section 10. Licensee requirenments: records; reports;
exam nations; receipts; information to be
furni shed borrower.

(a) A secondary nortgage [l oan] | ender |icensee shall:

(1) Conspicuously display [its license] at each |icensed

pl ace of business[.] its |license and copies of |icenses of

all nortgage origi nators assigned to that |ocation. In the

case of a nortgage originator, the |license shall be

mai ntai ned in the i nmedi ate possessi on of the |icensee

whenever the |licensee is engaged in the nortgage | oan

busi ness.

(2) Mintain at its principal place of business in this
Commonweal th, at a branch location or at such place within or
outside this Cormonwealth, if agreed to by the [secretary,]
departnment either the original or a copy of the follow ng
i nstruments, docunments, accounts, books and records:

(i) Promssory note, contractual agreenent, docunent
or instrument evidencing each borrower's secondary

nort gage | oan i ndebt edness.

(ii) Mortgage, indenture or any other simlar
instrument or docunent which creates a lien on the rea

property which is taken as security for a secondary

nort gage | oan.
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1 (iti1) Credit life and accident and health and

2 property insurance policy or a certificate of insurance
3 where such insurance is obtained in accordance with this
4 act .

5 (iv) Appraisal or search, where utilized.

6 (v) Individual |edger card or any other form of

7 record which shows all installnment paynents nade by the
8 borrower and all other charges or credits to the

9 borrower's account.

10 (vi) Individual file in which the borrower's

11 application for a | oan and any correspondence, including
12 collection letters, menoranduns, notes or any other

13 witten information pertaining to the borrower's account,
14 shal | be kept.

15 (vii) A general |edger containing all asset,

16 liability and capital accounts, or a trial balance of the
17 same accounts, which shall be maintained on a 60-day

18 currented basis. In addition thereto, a disbursenents

19 regi ster, checkbook and related records as required by
20 the secretary shall be nmaintained on a current workday
21 basi s.
22 (viii) A loan closing statenment indicating the date,
23 anount and recipient of all |oan proceeds, signed by the
24 borrowers to evidence approval of distribution of |oan
25 proceeds and to acknow edge recei pt of a copy of the | oan
26 cl osing statenent.
27 (ix) Such information as the departnent may require.
28 [(3) Annually, before May 1, file a report with the
29 secretary which shall set forth such information as the
30 secretary shall require concerning the business conducted as
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a licensee during the preceding cal endar year. The report
shall be in witing, under oath and on a form provi ded by the
secretary.]

(3) Annually, on a date deterni ned by the departnent,

file with the departnent a report which shall set forth the

i nformati on as the departnent shall require concerning the

busi ness conducted as a |icensee duri ng the precedi ng

cal endar year. The report shall be on a form provided by the

departnent. Licensees failing to file the required report at

the date required by the departnent nay be subject to a

penalty of $100 for each day after the due date the report is

not fil ed.

(4) Be subject to an exam nation by the [secretary]
departnment at [l east once every two cal endar years] the

di scretion of the departnent, at which tinme the [secretary]

departnment shall have free access, during regular business
hours, to the licensee's place or places of business in this
Conmonweal th and to all instruments, docunents, accounts,
books and records which pertain to the |licensee's secondary
nort gage | oan busi ness. However, the [secretary] departnent
may exam ne the licensee at any tinme if the [secretary]
depart ment deens such action necessary or desirable. The cost
of any such exam nation shall be borne by the |licensee.

(5) Gve to the borrower a copy of the prom ssory note
evi dencing the | oan and any second nortgage instrunment or
ot her docunent evidencing the |oan signed by the borrower.

(6) Gve to the borrower witten evidence of credit
life, credit and accident and health, credit unenpl oynent and
property insurance, if any.

(7) Wen a paynent is made in cash on account of a
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secondary nortgage |oan, give to the borrower at the tine
such paynent is actually received, a witten recei pt which
shal | show the account nunmber or other identification mark or
synbol, date, anount paid and upon request of the borrower

t he unpai d bal ance of the account prior to and after the cash
paynent .

(8) Upon witten request fromthe borrower, give or
forward to the borrower within ten days fromthe date of
recei pt of such request, a witten statenent of the
borrower's account which shall show the dates and anounts of
all installment paynments credited to the borrower's account,
t he dates, anpbunts and an expl anation of all other charges or
credits to the account and the unpaid bal ance thereof. A
| icensee shall not be required to furnish nore than two such
statements in any 12-nonth peri od.

(9) Include in all adverti senents | anquage i ndicati ng

the licensee is |licensed by the departnent.

(10) In regard to nortgage ori gi nators:

(i) WMaintain supervision and control of, and

responsibility for, the acts and om ssi ons of al

nortgage ori gi nators enpl oyed by the |icensee.

(ii) WMiintain alist of all current and forner

nortgage ori gi nators enpl oyed by the |licensee and the

dates of such enpl oynent.

(iii) In the event that a |licensee has evi dence that

a nortgage origi nator enpl oyed by the |icensee has

engaged in any activity that is illegal or in violation

of this act or any requl ation or statenent of policy

pronul gated pursuant to this act, the |icensee shal

provi de the departnment with witten notificati on of such
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evidence and the |licensee's proposed corrective nmeasures

within 30 days. A licensee shall not be liable to a

nortgage originator in connection with such notification.

(b) A secondary nortgage | oan broker |icensee shall:
(1) Conspicuously display [its license] at each |icensed

pl ace of business[.] its |license and copies of |icenses of

all nortgage origi nators assigned to that |ocation. In the

case of a nortgage originator, the |license shall be

mai ntai ned in the i nmedi ate possessi on of the |icensee

whenever the |licensee is engaged in the nortgage | oan

busi ness.

[(2) Annually, before May 1, file with the secretary a
report which shall set forth such information as the
secretary shall require concerning the business conducted as
a licensee during the preceding cal endar year. The report
shall be in witing, under oath and on a form provi ded by the

secretary.]

(2) Annually, on a date deterni ned by the departnent,

file with the departnent a report which shall set forth the

i nformati on as the departnent shall require concerning the

busi ness conducted as a |icensee during the precedi ng

cal endar year. The report shall be on a form provided by the

departnent. Licensees failing to file the required report at

the date required by the departnent nay be subject to a

penalty of $100 for each day after the due date the report is

not fil ed.

(3) Be subject to an exam nation by the [secretary]
departnment at [l east once every two cal endar years] the

di scretion of the departnent, at which tinme the [secretary]

departnment shall have free access, during regul ar business
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hours, to the licensee's place or places of business in this
Conmmonweal th and to all instruments, docunents, accounts,
books and records which pertain to the |licensee's secondary
nort gage | oan broker business. The [secretary] departnent may

exam ne the |icensee's place of business at any tinme if the

[secretary] departnent deens such action necessary or

desirabl e. The cost of any exam nation shall be borne by the

| i censee.

(c) The licensee's accounting records nmust be constructed
and mai ntained in conpliance with generally accepted accounting
principles and all of the aforenentioned instrunents, docunents,
accounts, books and records shall be kept separate and apart
fromthe records of any other business conducted by the |icensee
and shall be preserved and kept avail able for investigation or
exam nation by the [secretary] departnent for at |east two years
after a secondary nortgage | oan has been paid in full, but in
the case of an open-end | oan the two-year period is neasured
fromthe date of each entry. The provisions of this section
shall not apply to any instrument, docunent, account, book or
record which is assigned, sold or transferred to anot her
secondary nortgage | oan licensee nor shall the two-year
requi renent apply to an instrunment or docunent which nust be
returned to the borrower at the tinme a secondary nortgage | oan
is paid in full.

(d) If copies of instruments, docunments, accounts, books or
records are maintai ned under subsection (a)(2) or (b)(3), they
may be photostatic, mcrofilm optically inaged, magnetic or
el ectronic copies or copies provided in some other nmanner
approved by the [secretary] departnent.

Section 9. Section 11 of the act, anended July 7, 1989
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(P.L.222, No.36) and June 26, 1995 (P.L.73, No.15), is anended
to read:
Section 11. Licensee |limtations.
(a) A [secondary nortgage |loan |icensee and a secondary
nort gage | oan broker] |icensee shall not:
(1) Transact any business subject to the provisions of
this act under any other nanme except that designated in its
license or registered or otherwise qualified as a fictitious

busi ness nane. A nortgage ori gi nator nmay not use any nane

other than the nortqgage origi nator's personal |egal nane. A

Iicensee[, other than a broker's agent,] who changes its nane

or place of business shall [inmmediately] notify the

[secretary who] departnent within ten days of the change

whi ch shall issue a certificate, if appropriate, to the

i censee, which shall specify the |licensee's new nane or
address. [A broker's agent who changes its nane or place of
busi ness shall notify the secretary in witing at |east 15
days prior to nmaking such change in nanme or place of

busi ness. |

(2) [Charge] In the case of a secondary nortgage |ender

or secondary nortgage | oan broker, charge, contract for,

coll ect or receive charges, fees, prem uns, comi Ssions or
ot her considerations in excess of those authorized by the
provi sions of this act.

(3) Unless the secondary nortgage | ender |icensee shal

retain responsibility for servicing the | oan, assign, sel
transfer a secondary nortgage |oan to any person except a

secondary nortgage | ender |icensee or a person excepted from

the licensing provisions of this act in accordance with

section 3 hereof without witten perm ssion of the
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[secretary] department.

(4) Advertise, cause to be advertised or otherw se
solicit whether orally, in witing, by telecast, by broadcast
or in any other manner|[:

(i) That it is licensed by, or that its business is
under the supervision of, the Cormmonweal t h of

Pennsyl vani a or the Departnent of Banking except that a

| icensee nay advertise that it is "licensed pursuant to

t he Secondary Mortgage Loan Act," provided, however, that

for the purpose of raising capital, no such advertisenent

shall be permtted if it is to be used in connection with

a public solicitation for such funds except as otherw se

required by the act of Decenber 5, 1972 (P.L.1280,

No. 284), known as the "Pennsyl vania Securities Act of

1972," or regulations promnul gated under said acts, to be

di scl osed in any prospectus.

(i) Any] any statenent or representation which is
fal se, m sl eading or deceptive.

(5) Conduct any business ot her than any busi ness
regul ated by the [secretary] departnment in any place of
busi ness |icensed pursuant to this act [if the secretary
det erm nes such other business to be inappropriate] wthout

at |l east 90 days' prior witten notification to the

(6) Require a borrower to pay, to the licensee or any
ot her person, a broker's fee, finder's fee, conmm ssion,
prem um or any ot her charges for obtaining, procuring or
pl aci ng of a secondary nortgage | oan, except as provided in
this act. This restriction shall not prohibit a secondary

nortgage [l oan] | ender licensee frompaying a fee to a
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secondary nortgage | oan broker in connection with the

pl acenent or procurenent of a secondary nortgage | oan, nor
prohibit a borrower fromrequesting or directing a |icensee
to pay such a fee fromthe proceeds of a |oan or include it
in the anmount to be financed.

(7)) |In the case of a nortgage ori gi nator

(i) Accept any fees fromconsuners in the nortgage

originator's own nane. A nortgage origi nator nmay accept

f ees payable to the nortgage oriqgi nator's enpl oyer

li censee and fees payable to third-party entities on

behal f of the nortgage originator's enpl oyer |icensee. A

nortgage ori gi nator nmay not accept advance fees payabl e

to the nortgage originator's enpl oyer |icensee unl ess

such |licensee is authorized to coll ect advance fees under

(ii) Fail toinclude in all advertising the nane of

the nortgage oriqgi nator's enpl oyer.

(b)Y Nothing contained in this act shall prohibit any

li censee fromclosing any | oans made under the provisions of

this act in the offices of attorneys-at-law licensed by and

| ocated in this Commonweal th or of title i nsurance conpani es or

agencies |licensed by and |located in this Commbnweal t h.

Section 10. Sections 12 and 15 of the act, anended June 26,
1995 (P.L.73, No.15), are anended to read:
Section 12. Prepaynent.

(a) A secondary nortgage | ender licensee shall permt a

borrower to pay partially or wholly any contract or any
install ment on a contract, w thout penalty, prior to the due
dat e.

(b) When a secondary nortgage loan is paid in full the
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secondary nortgage | ender |icensee shall:

(1) Cancel any insurance provided by the |icensee in
connection with the loan and refund to the borrower, in
accordance with regul ati ons promul gated by the Pennsyl vani a
I nsurance Departnent, any unearned portion of the prem umfor
such insurance.

(2) Stanmp or wite on the face of the |oan agreenent or
prom ssory note evidencing the borrower's secondary nortgage
| oan i ndebtedness "Paid in Full" or "Cancelled", the date
paid and, within 60 days, return the | oan agreenent or
prom ssory note to the borrower.

(3) Release any lien on real property and cancel the
same of record and, at the tinme the | oan agreenent or
prom ssory note evidencing the borrower's secondary nortgage
| oan i ndebtedness is returned, deliver to the borrower such
good and sufficient assignnments, rel eases or any other
certificate, instrument or docunment as may be necessary to
vest the borrower with conplete evidence of title, insofar as
t he applicabl e secondary nortgage | oan is concerned, to the
real property.

Section 15. (Open-end | oans.

(a) A secondary nortgage | ender |icensee nay nmake open-end

| oans and may contract for and receive thereon interest and
charges set forth in section 9.

(b) A secondary nortgage | ender |icensee shall not conpound

i nterest by adding any unpaid interest authorized by this
section to the unpaid principal balance of the borrower's
account: Provided, however, That the unpaid principal bal ance
may i nclude the additional charges authorized by section 9.

(c) Interest authorized by this section shall be deened not

20070S0488B1754 - 34 -



1 to exceed the maximuminterest permtted by this act if such

2 interest is conmputed in each billing cycle by any of the

3 follow ng nethods:

4 (1) by converting the nonthly rate to a daily rate and
5 mul ti plying such daily rate by the applicable portion of the
6 dai |l y unpai d principal balance of the account, in which case
7 the daily rate shall be 1/30 of the nonthly rate;

8 (2) by multiplying the nonthly rate by the applicable

9 portion of the average nonthly unpaid principal bal ance of
10 the account in the billing cycle, in which case the average
11 dai |y unpai d principal balance is the sumof the anmount

12 unpai d each day during the cycle divided by the nunber of

13 days in the cycle; or

14 (3) by converting the nonthly rate to a daily rate and
15 mul ti plying such daily rate by the average daily unpaid

16 princi pal balance of the account in the billing cycle, in

17 whi ch case the daily rate shall be 1/30 of the nonthly rate.
18 (d) For all of the above methods of computation, the billing

19 cycle shall be nmonthly and the unpaid principal balance on any
20 day shall be determ ned by adding to any bal ance unpaid as of

21 the beginning of that day all advances and ot her perm ssible

22 anounts charged to the borrower and deducting all paynents and
23 other credits nade or received that day.

24 (e) The borrower may at any tine pay all or any part of the
25 unpaid balance in his account without prepaynment penalty; or, if
26 the account is not in default, the borrower may pay the unpaid
27 principal balance in nonthly installnments. M ninmum nonthly

28 paynent requirenments shall be determ ned by the secondary

29 nortgage |l ender licensee and set forth in the secondary nortgage

30 open-end | oan agreenent.
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1 (f) A secondary nortgage | ender |icensee nay contract for

2 and receive the fees, costs and expenses permtted by this act

3 on other secondary nortgage | oans, subject to all the conditions
4 and restrictions set forth, with the follow ng variations:

5 (1) |If credit life or disability insurance is provided

6 and if the insured dies or becones disabled when there is an
7 out st andi ng open-end | oan i ndebt edness, the insurance shal

8 be sufficient to pay the total bal ance of the | oan due on the
9 date of the borrower's death in the case of credit life

10 i nsurance, or all m ninmum paynents whi ch becone due on the

11 | oan during the covered period of disability in the case of
12 credit disability insurance. The additional charge for credit
13 life insurance or credit disability insurance shall be

14 calculated in each billing cycle by applying the current

15 nmonthly premumrate for such insurance, as such rate may be
16 determ ned by the Insurance Comm ssioner, to the unpaid

17 bal ances in the borrower's account, using any of the nethods
18 specified in subsection (c) for the cal culation of |oan

19 char ges.
20 (2) No credit life or disability insurance witten in
21 connection with a secondary nortgage open-end | oan shall be
22 cancel l ed by the |icensee because of delinquency of the
23 borrower in the making of the required m ni mum paynents on
24 the | oan unl ess one or nore of such paynents is past due for
25 a period of 90 days or nore; and the licensee shall advance
26 to the insurer the anmounts required to keep the insurance in
27 force during such period, which amounts nmay be debited to the
28 borrower's account.
29 (3) The anmount, terns and conditions of any insurance
30 agai nst | oss or damage to property nust be reasonable in
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relation to character and val ue of the property insured and
t he maxi mum anti ci pated anount of credit to be extended.

(g) Notw thstanding any other provisions in this act to the

contrary, a secondary nortgage | ender |icensee may retain any
security interest in real or personal property until the open-
end account is termnated, provided that if there is no
out st andi ng bal ance in the account and there is no conm tnent by
the Iicensee to make advances, the licensee shall within ten
days following witten denmand by the borrower deliver to the
borrower a rel ease of the nortgage or a request for reconveyance
of the deed of trust on any real property taken as security for
a loan and a rel ease of any security interest in personal
property. The licensee shall include on all billing statenents
provi ded in connection with an open-end credit |oan a statenent
that the licensee retains a security interest in the borrower's
real property whenever such security interest has not been
rel eased.

(h) Paragraphs (7) and (8) of subsection (a) of section 10,
sections 12 and 13 shall not apply to open-end | oans.

(i) A secondary nortgage | ender |icensee nay charge,

contract for, receive or collect on any revolving | oan account
an annual fee not to exceed $50 per year.

Section 11. Section 16 of the act, anmended July 7, 1989
(P.L.222, No.36), is anended to read:
Section 16. Authority of [Secretary of Banking] departnent.

[ The secretary shall have authority to:

(1) Issue rules and regul ati ons governing the
capitalization, public funding and the records to be

mai nt ai ned by |icensees, and such general rules and

regul ations and orders as may be necessary for insuring the
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proper conduct of the business and for the enforcenent of
this act.

(2) Exam ne any instrunment, docunent, account, book,
record or file for a licensee or any other person, or make
such other investigations as he shall deem necessary to
adm ni ster the provisions of this act.

(3) Conduct admnistrative hearings on any natter
pertaining to this act, issue subpoenas to conpel the
attendance of w tnesses and the production of instrunents,
docunents, accounts, books and records at any such hearing,
whi ch nmay be retained by the secretary until the conpletion
of all proceedings in connection with which they were
produced, and adm ni ster oaths and affirmations to any person
whose testinony is required. In the event a person fails to
conply with a subpoena issued by the secretary or to testify
on any matter concerning which he may be lawfully
i nterrogated, on application by the secretary, the
Commonweal th Court may issue an order requiring the
attendance of such person, the production of instrunents,
docunents, accounts, books or records or the giving of
testinony. ]

(a) The departnent shall have the authority to:

(1) Exanine any instrunent, docunent, account, book,

record or file of a licensee or any person having a

connection to the |licensee or make such other investigation

as nay be necessary to adm nister the provisions of this act.

Pursuant to this authority, the departnent nay renpbve any

i nstrunent, docunent, account, book, record or file of a

licensee to a | ocation outside of the |licensee's office

| ocati on. The costs of the exam nati on shall be borne by the
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1 licensee or the entity subject to the exam nation.

2 (2) Conduct admi nistrative hearings on any nmatter

3 pertaining to this act, issue subpoenas to conpel the

4 attendance of w tnesses and the production of instrunents,

5 docunents, accounts, books and records at any such hearing.
6 The instrunents, docunents, accounts, books and records nay
7 be retained by the departnent until the conpletion of al

8 proceedi ngs in connection with which the materials were

9 produced. The departnent may admi ni ster oaths and

10 affirmati ons to persons whose testinony is required. In the
11 event a person fails to conply with a subpoena issued by the
12 departnent or to testify on a matter concerning which he may
13 be lawfully interrogated, on application by the departnent,
14 t he Conmonweal th Court nmmy issue an order requiring the

15 attendance of the person, the production of instrunents,

16 docunents, accounts, books and records and the giving of

[
~
—
D
(7))
—
>

A

18 (3) Request and receive information or records of any
19 kind, including reports of crimnal history record

20 information fromany Federal, State, |ocal or foreign

21 governnent entity regarding an applicant for a license,

22 | icensee or person related in any way to the business of the
23 applicant or licensee, at a cost to be paid by the applicant
24 or _licensee.

25 (4) Require a licensee or nonlicensee to pay the

26 departnent's costs incurred while conducting an investigation
27 of the licensee or nonlicensee for purposes of issuance or
28 renewal of a license or for any violation of this act,

29 regardl ess of whether such costs are in excess of license

30 fees or renewal fees paid by a licensee.
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(5) |Issue requl ations, statenents of policy or orders as

may be necessary for the proper conduct of the secondary

nort gage | oan busi ness by |icensees, the i ssuance and renewal

of licenses and the enforcenent of this act.

(6) Prohibit or permanently renove an indi vi dual

responsi ble for a violation of this act fromworking in his

present capacity or in any other capacity related to

activities regul ated by the departnent.

(7) Oder a person to nake restituti on for actual

danmages to consuners caused by any violation of this act.

(8) |ssue cease and desi st orders that are effective

i mmedi ately, subject to a hearing as specified in subsection

(b) within 14 days of the i ssuance of the order.

(9) | npose such other conditions as the departnent deens

appropri at e.

(b)Y A person aggrieved by a decision of the departnent nay

appeal the decision of the departnent to the secretary. The

appeal shall be conducted under 2 Pa.C.S. Ch. 5 Subch. A

(relating to practice and procedure of Conmbnweal th agenci es).

(c) The departnent nmay nmintain an action for an injunction

or other process agai nst a person to restrain and prevent the

person fromengaging in an activity violating this act.

(d) A decision of the secretary shall be a final order of

the departnment and shall be enforceable in a court of conpetent

jurisdiction. The departnent may publish final adjudi cati ons

i ssued under this section, subject to redacti on or nodification

to preserve confidentiality.

(e) A person aggrieved by a decision of the secretary nay

appeal the decision under 2 Pa.C.S. Ch. 7 Subch. A (relating to

judi cial review of Conmmbnweal th agency action).
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(f) An order issued against a licensee is applicable to the

nortgage ori gi nators enpl oyed by the |icensee.

Section 12. Sections 18 and 19 of the act are amended to
read:
Section 18. Surrender of |icense.

Upon satisfying the [secretary] departnent that all creditors

have been paid or that other arrangenents satisfactory to the

creditors and the [secretary] departnent have been nade, a

by delivering its license to the [secretary] departnent wth
witten notice that the license is being voluntarily surrendered
but such an action by a licensee shall not affect the |licensee's
civil or crimnal liability for acts commtted prior to the date
on which the |icense was surrendered.

Section 19. Suspension; revocation or refusal.

[(a) The secretary nmay suspend, revoke or refuse to renew
any license issued pursuant to this act after giving 30 days
witten notice forwarded to the |licensee's principal place of
busi ness, by registered or certified mail, return receipt,
stating the contenplated action and the reason therefor, if he
shall find, after the |licensee has had an opportunity to be
heard, that the |icensee has:

(1) WMade any material msstatenent in his application.

(2) Failed to conply with or violated any provision of
this act or any rule, regulation or order pronul gated by the
secretary pursuant thereto.

The hearing and notice provisions of this section shall not
apply if the licensee's corporate charter is voided in
accordance with the provisions of any |aw of this or any other

state, in which event the secretary may suspend or revoke the
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1 license forthwth.

2 (b) The secretary may subsequently reinstate a |icense which
3 has been suspended or revoked or renew a |license which he had

4 previously refused to renew if the condition which warranted the
5 original action has been corrected, and he has reason to believe
6 that such condition is not likely to occur again and that the

7 licensee is worthy of such reinstatenents.]

8 (a) The departnent may suspend, revoke or refuse to renew

9 any license issued pursuant to this act, if any fact or

10 condition exists or is discovered which, if it had existed or

11 had been discovered at the tine of filing of the application for
12 such license, would have warranted the departnment in refusing to
13 issue such license or if a licensee or director, officer,

14 partner, enployee or owner of a |licensee has:

15 (1) Made any false or material msstatenent in an

16 application or any report or submi ssion required by this act
17 or _any departnent requlation, statenment of policy or order.
18 (2) Failed to conply with or violated any provision of
19 this act or any regulation, statenent of policy or order
20 pronul gated or issued by the departnent pursuant to this act.
21 (3) If licensed under section 4(b.1), accepted an
22 advance fee without establishing or maintaining the capital
23 required by section 4(b.1).
24 (4) Becone insolvent; the liabilities of the applicant
25 or licensee exceed the assets of the applicant or licensee or
26 that the applicant or |icensee cannot neet the obligations of
27 the applicant or licensee as they mature or is in such
28 financial condition that the applicant or licensee cannot
29 continue in business with safety to the custoners of the
30 applicant or |icensee.
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(5) Engaged in di shonest, fraudulent or ill egal

practi ces or conduct in any business or unfair or unethi cal

practi ces or conduct in connection with the secondary

nort gage | oan busi ness.

(6) Been convicted of or pleaded quilty or nolo

contendere to a crine of noral turpitude or felony.

(7)) Pernmanently or tenporarily been enjoined by a court

of conpetent jurisdiction fromengaging in or continui ng any

conduct or practice involving any aspect of the secondary

nort gage | oan busi ness.

(8) Becone the subject of an order of the departnent

denyi ng, suspendi ng or revoking a |license under the

provi sions of this act.

(9) Becone the subject of a United States Postal Service

fraud order.

(10) Failed to comply with the requirenents of this act

to make and keep records prescri bed by regul ati on, statenent

of policy or order of the departnment, to produce such records

requi red by the departnent or to file any financial reports

or other informati on the departnment by requl ati on, statenent

of policy or order nmy require.

(11) Becone the subject of an order of the depart nent

denyi ng, suspendi ng or revoking a |license under the

provi sions of any other | aw adn ni stered by the departnent.

(12) Denpnstrated neqgligence or inconpetence in

perform ng any act for which the licensee is required to hold

a license under this act.

(13) Failed to conplete the qualifying or continuing

educati on as required by section 4(f).

(14) |In the case of a secondary nortgage | ender or
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secondary nortgage | oan broker, conducted the secondary

nort gage | oan busi ness through an unli censed nortgage

ori gi nator.

(15) Failed to comply with the ternms of any agreenent

under whi ch the departnent authorizes a |licensee to nmaintain

records at a place other than the |licensee's principal place

of busi ness.

(b)Y The departnent nmay subsequently reinstate a |license

whi ch has been suspended or revoked or renew a |license whi ch had

previ ously been refused for renewal if the conditi on which

warranted the original action has been corrected and the

departnent has reason to believe that such condition is not

likely to occur again and the |icensee satisfies the

requi renents of this act.

Section 13. Section 20 of the act, anmended July 2, 1992
(P.L.387, No.82) and June 26, 1995 (P.L.73, No.15), is anended
to read:

Section 20. Scope of act.

(a) The provisions of this act shall apply to any secondary
nortgage | oan [ (except |oans secured by real property made
pursuant to a license issued under any other law of this
Commonweal t h)] whi ch:

(1) is negotiated, offered, or otherw se transacted
within this Coormonwealth, in whole or in part, whether by the
ultimate | ender or any ot her person;

(2) is made or executed within this Commonweal th; or

(3) notw thstandi ng the place of execution, is secured
by real property located in this Commonweal t h.

(a.1) The provisions of this act shall apply to any person

who engages in the secondary nortgage | oan business in this
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Commpnweal t h.

(b) Notw thstandi ng subsection (a), the secretary may
Iicense a branch office in another state provided that the
| icensee naintains a place of business in this Commonweal t h
which is licensed under the provisions of this act.

[(c) Nothing contained in this act shall prohibit any
licensee fromclosing any | oans made under the provisions of
this act in the offices of attorneys-at-law |licensed by and
| ocated in this Conmmonwealth or of title insurance conpanies or
agencies licensed by and |ocated in this Conmonweal t h.

(d) If a secondary nortgage loan is made in good faith in
conformty with an interpretation of this act by the appellate
courts of the Conmonwealth or in conpliance with a rule,
regul ation, order, interpretation or other issuance pronul gated
by the secretary, no provisions of this act inposing any penalty
shall apply, notw thstanding that, after such contract is nade,
such interpretation, rule or regulation is anmended, rescinded or
determ ned by judicial or other authority to be invalid for any
reason. ]

Section 14. Section 21 of the act is anended to read:
Section 21. Foreclosure, default, confession of judgnent.

Wth regard to foreclosure, default, right to cure a default
and confession of judgnment, nothing contained in this act shal
be deenmed to supersede section 403, 404 or 407 of the act of
January 30, 1974 (P.L.13, No.6), referred to as the Loan
Interest and Protection Law, which shall apply to all |oans made

pursuant to this act. The lien granted or provided in connection

with a secondary nortgage | oan shall not be deened to constitute

a sale of the property with regard to any prior existing |lien,

for the purpose of permtting foreclosure of or executi on on
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such prior |ien.

Section 15. Section 22 of the act, amended June 26, 1995
(P.L.73, No.15), is anmended to read:

Section 22. Penalties.

[(a) Any person who is not licensed by the secretary or
exenpted fromthe licensing requirenents in accordance with the
provi sions of this act and who shall engage in the business of
negoti ati ng or meki ng secondary nortgage | oans and charge,
collect, contract for or receive interest, fees, prem uns,
charges or other considerations which aggregate in excess of the
interest that the | ender would otherwi se be permtted by lawto
charge if not |icensed under this act on the anmount actually
| oaned or advanced, or on the unpaid principal bal ances when the
contract is payable by stated installnments, shall be guilty of a
m sdeneanor, and upon conviction thereof, shall be sentenced to
pay a fine of not |ess than $500 or nore than $5, 000, and/or
undergo i nprisonnent not |ess than six nonths nor nore than
three years, in the discretion of the court. This subsection
shall not apply to real property secured | oans nmade by a
| i censee under the act of April 8, 1937 (P.L.262, No.66), known
as the "Consunmer Di scount Conpany Act."

(b) Except as the result of unintentional error, a
corporation |icensed under the provisions of this act or any
director, officer, enployee or agent who shall violate any
provision of this act or shall direct or consent to such
viol ations, shall be subject to a fine of $2,000 for the first
of fense, and for each subsequent offense a |like fine and/or
suspensi on of license. A licensee shall have no liability for
unintentional error if within 15 days after discovering an error

the licensee notifies the person concerned of the error and
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makes adjustnments in the account as necessary to assure that the
person will not be required to pay any interest, fees, prem uns,
charges or other considerations which aggregate in excess of the
charges permtted under this act.

(b.1) A sponsoring broker or broker's agent who viol ates any
provision of this act shall be subject to a fine to be |evied by
t he Departnment of Banking of up to $2,000 for each of fense.

(c) If a contract is nade in good faith in conformty with
an interpretation of this act by the appellate courts of the
Commonweal th or in conpliance with a rule or regul ation
officially pronul gated by the secretary no provision of this
section inposing any penalty shall apply, notw thstandi ng that
after such contract is nade, such interpretation, rule or
regul ation is amended, rescinded, or determ ned by judicial or
ot her authority to be invalid for any reason.

(d) The lien granted or provided in connection with a
secondary nortgage | oan shall not be deenmed to constitute a sale
of the property with regard to any prior existing lien, for the
pur pose of permtting foreclosure of or execution on such prior
lien.]

(a) Any person who is not |licensed by the departnent or is

not exenpted fromthe licensing requirenents in accordance wth

the provisions of this act and who engages in the secondary

nort gage | oan busi ness conmits a felony of the third degree.

(b)Y Any person who is subject to the provisions of this act,

even though not |icensed hereunder, or any person who i S not

li censed by the departnent or is not exenpt fromthe |licensing

requi renents, who violates any of the provisions to which it is

subj ect shall be subject to a fine | evied by the departnent or

conm ssion of up to $10,000 for each offense.
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(c) Any person licensed under this act or any director,

officer, enployee or agent of a |licensee who violates this act

or directs or consents to such violations shall be subject to a

fine levied by the departnent of up to $10,000 for each offense.

Section 16. Sections 23 and 24 of the act are repeal ed:
[ Section 23. Preservation of existing powers.

Not hing in this act shall be construed as restricting the
powers ot herwi se conferred by |aw upon financial institutions,
such as State and national banks, State and Federal savings and
| oan associ ati ons, savings banks and i nsurance conpanies, to
engage in the secondary nortgage business as defined in section
2, and no such financial institution, in exercising any power
ot herwi se so conferred upon it, shall be subject to any
provision of this act. A State-chartered or national bank, bank
and trust conpany, savings bank or savings and | oan associ ation
| ocated in this State shall have all the powers of a |icensee
under this act but shall not be subject to the license
requi renent or any other provision of this act relating to the
requi renents inposed on |icensees.

Section 24. Exclusions from act.

No provisions of this act shall apply to Federally-chartered

or State-chartered credit unions.]

Section 17. This act shall take effect in 90 days.
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