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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 429 =55

| NTRODUCED BY MADI GAN, HELFRI CK, O PAKE, STAPLETON, SHAFFER
STOUT, SHUMAKER, W LT AND PETERSON, FEBRUARY 27, 1987

AS AVENDED ON THI RD CONSI DERATI ON, APRIL 7, 1987
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AN ACT
Providing for the repurchase by the whol esal er, manufacturer or

di stributor fromdealers or heirs of dealers, of certain

equi pnent, certain attachnents and parts held for sal e upon

term nation of agreenment whereby the deal er agrees to

mai ntain a stock of such inplenments, attachnments and parts,

and for the repurchase of certain tools.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the Pennsyl vani a
Fair Deal ership Law.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Current net price." The price, applicable to an individual
dealer, listed in the printed price list, or catalog, or invoice

in use by the supplier on the date the deal er agreenent is

term nated or canceled or has failed to be renewed.
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"Dealer.” Any person, firmor corporation engaged primarily
in the business of retail sale or repair of equipnent. The term
i ncludes the heir or authorized representative of a person or
maj ority stockhol der of a corporation operating as a dealer in
t he event such person or stockhol der dies or becones
i ncapaci t at ed.

"Deal er agreenent.” An oral or witten contract, franchise
agreenent or security agreenent between a deal er and supplier
whereby the deal er agrees to acquire fromthe supplier and to
mai ntai n an inventory of equipnment, repair parts or specialized
repair tools.

"Equi prent. " Machi nes designed for or adapted and used for
agriculture, horticulture, floriculture, livestock raising,
silviculture, l|andscaping and grounds nai nt enance even though
incidentally operated or used upon the highways, including, but
not limted to, tractors, farminplenents, |oaders, backhoes,
| awn nowers, rototillers, etc., and any business signs w-th <—
respeet—therete PURCHASED BY REQUI REMENT OF THE SUPPLI ER whi ch <—
are less than five years old. The termshall not include
equi pnent manuf actured solely for the purpose of industrial
constructi on.

"Net cost."” The anmount paid by the dealer to the supplier
plus the cost of freight, if any, incurred by the dealer.

"Repair parts.” Al parts related to repair of equipnent. <—

| busi . o I hicl I I
Hve—years—old—

"Specialized repair tools." Tools and equi prment, including
di agnosti c equi pnent, designed to be used or useful only in the
mai nt enance and repair of equi pnent.

"Supplier.” A manufacturer, whol esal er or distributor of
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equi pnent or repair parts, including their successors and

assi gns.

Section 3. Obligation to repurchase upon termn nation,
cancel lation or failure to renew.

Wen a deal er agreenent is termi nated or cancel ed or has
failed to be renewed BY THE SUPPLI ER, EXCEPT AS PROVI DED I N <—
SECTION 9(B), the supplier, upon witten request of the dealer,
shall pay to the dealer, or credit to the dealer's account if
t he deal er has outstanding any sunms owi ng the supplier:

(1) A sumequal to 100% of the net cost of all equipnent
that the deal er purchased fromthe supplier and not
previously sold and put into regular use or service preceding
notification by either party of intent to cancel, term nate
or fail to renew the deal er agreenent.

(2) A sumequal to 100% of the current net price of
repair parts, including superseded repair parts, previously
pur chased fromthe supplier and 75% of the current net price
of specialized repair tools previously purchased pursuant to
the requirenments of the supplier and held by the deal er on
the date of term nation, cancellation or failure to renew the
deal er agreenent. In addition, the supplier shall pay the
dealer, or credit to the dealer's account if the deal er has
out standi ng any suns owi ng the supplier, a sumequal to 5% of
t he net—cost—ofequiprent—and current net price of all repair <—
parts, excluding incomng freight cost, and specialized
repair tools returned to the supplier to conpensate the
deal er for the inventory, packing and | oading of the sanme to
the supplier, provided that the supplier may perform such
i nventory, packing and loading in lieu of paying 5%to the

deal er. Upon the paynment or allowance of credit to the
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1 deal er's account, as applicable, in the sumrequired by this
2 section, all of the dealer's title and interest in and to the
3 equi pnent, repair parts and specialized repair tools shal

4 pass to the supplier, and the supplier shall be entitled to
5 t he possession of the same. Paynents or allowance of credit
6 to the dealer, as applicable, required by this section shal
7 be made no later than 90 days after such term nation

8 cancel l ati on or discontinuance or 36 60 days after the

9 supplier's recei pt of the equi pnment, repair parts or

10 speci al i zed repair tools.

11 (3) In the event a dealer term nates a deal er agreenent,
12 the obligation of the supplier to repurchase equi pnent,

13 repair parts and specialized repair tools shall be governed
14 by the terms and conditions then in effect in the dealer

15 agreenent between the supplier and the deal er and not by the
16 provi sions of this act.

17 Section 4. Repurchases not required.

18 The provisions of this act shall not require the repurchase
19 froma deal er of:
20 (1) any repair part which has a limted storage life or
21 is otherw se subject to deterioration, such as rubber itens,
22 gaskets or batteries;
23 (2) inconplete sets of repair parts which are
24 customarily sold as a set of two or nore itens;
25 (3) any repair part which because of physical condition
26 is not resalable as a new part w thout reconditioning;
27 (4) any equipnent, repair part or specialized repair
28 tool for which the dealer is unable to furnish evidence,
29 satisfactory to the supplier, of title, free and clear of al
30 clainms, |liens and encunbrances;
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(5) any equipnent, repair part or specialized repair
tool that the dealer desires to keep, provided the deal er has
a contractual right to do so;
(6) any equipnent which is not in new, unused,
undamaged, or conplete condition, other than conpany-
aut hori zed denonstrators;
(7) any repair parts which are not in new, unused, or
undamaged conditi on;
(8) any equi pnent which was purchased 36 nonths or nore
prior to notice of termnation or cancellation of or failure
to renew t he deal er agreenent;
(9) any equipnent, repair part or specialized repair
tool ordered by the dealer on or after the date of
notification of term nation or cancellation of or failure to
renew t he deal er agreenent; or
(10) any equi pnment or repair part which was acquired by
t he deal er fromany source other than the supplier
Section 5. Death or incapacitation of dealer.

In the event of the death or incapacity of a dealer, the
supplier shall repurchase, at the option of the heir or
aut hori zed representative of such person or stockhol der, the
equi pnent, repair parts and specialized repair tools of the
dealer as if the supplier had term nated, canceled or failed to
renew the contract. The heir or authorized representative shal
have 120 days fromthe date of the death of such dealer or from
the date such dealer is determned to be incapacitated or
beconmes totally disabled, as applicable, to exercise the option
under this section. Nothing in this act requires the repurchase
of any equi pnent, repair parts and specialized repair tools if

the heir and supplier enter into a new contract to operate the
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retail deal ership.
Section 6. Repurchase of unused specialized repair tools.

A supplier shall repurchase, upon the witten request of a
deal er, any specialized repair tool purchased by the deal er
pursuant to the requirenents of the supplier which renains
unused for nore than a 12-nonth period after the deal er receives
the sane. The repurchase price payable to the deal er under this
section shall be thesumef the original cost to the dealer plus <—
a handling charge equal to 10% of such original cost.

Section 7. Security interest and bul k sal es.

Not hing in this act shall be construed to affect in any way
any security interest which the supplier may have in the
equi pnent, repair parts or specialized repair tools of the
deal er, and any repurchase pursuant to this act is not subject
to the provisions of 13 Pa.C.S. Ch. 61 (relating to bulk
transfers).

Section 8. Failure to repurchase.
Any supplier that shall fail to repurchase and nmake the

paynents therefor as required by this act shall be |iable iA—a <—

appteable— TO THE DEALER FOR | NTEREST ON THE UNPAI D BALANCE OF <—
SUMS ONED TO THE DEALER AS PROVI DED I'N SECTI ON 3. | NTEREST SHALL

BE SI MPLE | NTEREST AT THE RATE PUBLI SHED BY THE SECRETARY OF

REVENUE PURSUANT TO SECTI ON 806 OF THE ACT OF APRIL 9, 1929

(P.L.343, NO 176), KNOW AS THE FI SCAL CODE, PLUS 10% PER ANNUM

Section 9. Term nation of deal er agreenent.
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(a) GCeneral provisions.--1t shall be unlawful for a supplier
to term nate, cancel or fail to renew a deal er agreenent except
as provided in subsection (b).

(b) Exceptions.--A supplier may term nate, cancel or fail to

1
2
3
4
5 renew a deal er agreenent only if a deal er:
6 (1) Fails to substantialby CONSI STENTLY conply with <—
7 essential and reasonabl e requirenents inposed by the

8 suppl i er

9

(2) Has transferred ownership interest in the deal ership

10 wi t hout the manufacturer's or distributor's consent.

11 (3) Has filed a voluntary petition in bankruptcy or has

12 been—adj udi-cated—bankrupt— HAD AN | NVOLUNTARY PETI TION I N <
13 BANKRUPTCY FI LED AGAI NST | T WH CH HAS NOT' BEEN DI SCHARGED

14 W TH N 30 DAYS AFTER THE FI LI NG

15 (4) Has pleaded guilty or has been convicted of a crine,

16 OR HAS BEEN DETERM NED TO BE ENGAGED | N AN UNFAI R BUSI NESS <—
17 PRACTI CE, AS DEFINED I N OTHER LAW5S OF THI S COMMONVEALTH, the

18 effect of which would be detrinental to the manufacturer,

19 di stributor or deal ership.

20 (5) Has failed to operate in a normal course of business

21 for ten consecutive business days or has term nated OR <—
22 VOLUNTARI LY ABANDONED sai d busi ness.

23 (6) Has relocated the dealer's place of business w thout

24 t he manufacturer's or distributor's consent.

25 (7) HAS DEFAULTED UNDER ANY CHATTEL MORTGACE OR OTHER <—
26 SECURI TY AGREEMENT BETWEEN THE DEALER AND THE SUPPLI ER, OR

27 THERE HAS BEEN A REVOCATI ON OR DI SCONTI NUANCE OF ANY

28 GUARANTEE OF THE DEALER S PRESENT OR FUTURE FI NANCI AL

29 OBLI GATI ONS TO THE SUPPLI ER

30 (c) Burden of proof.--The supplier shall bear the burden of
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proof to establish that cancellation, termnation or failure to
renew was made for good cause as provided in this section.

(d) Witten notice required.--No supplier shall term nate,
cancel or fail to renew, either directly or indirectly through
any officer, agent or enployee, a deal er agreenment FOR THE
REASONS SPECI FI ED | N SUBSECTI ON (B) (1) OR (2) without giving the
deal er at |east 90 days' witten notice setting forth akH- the

reasons for such term nation, cancellation or failure to repew-

providedthat—
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19 of —sane—at—anytirefolHowng—sueh—convietion— RENEW A

20 SUPPLI ER MAY TERM NATE, CANCEL OR FAIL TO RENEW A DEALER

21 AGREEMENT FOR THE REASONS SPECI FI ED I N SUBSECTI ON (B) ( 3)

22 THROUGH (7) EFFECTI VE | MVEDI ATELY UPON RECEI PT OF WRI TTEN

23 NOTI CE FROM THE SUPPLI ER TO THE DEALER SETTI NG FORTH SUCH

24 REASONS.

25 (e) Deficiencies may be cured.--Except for term nation,

26 cancell ation or discontinuance upenr—econviction—as—deseribedin
27 subseetion—{d) {2} FOR REASONS SET FORTH | N SUBSECTI ON (B) (3)

28 THROUGH (7), the supplier shall allow the dealer no | ess than 60

29 days to cure the deficiencies set forth in the notice required

30 under subsection (d). rathe—ecaseof veoluntaryabandonrent—as
19870S0429B0806 - 8 -
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deal-er—ten—days—to—ecure—such—defiecieney— Any such tine provided
to the dealer to cure deficiencies shall be calculated fromthe
date of receipt of notice.
Section 10. No coercion.

It shall be a violation for any supplier to require, attenpt
to require, coerce or attenpt to coerce any dealer in this
Commonweal th to order or accept delivery of any equi pment or
repair parts not required by | aw which shall not have been
voluntarily ordered by the dealer.

Section 11. Injunctive relief.

In any action brought by a deal er under this act, any
violation of this act by the supplier shall be deened an
irreparable injury to the dealer sufficient to sustain issuance
of a tenporary injunction.

Section 12. Ceneral repeals.

Al'l acts and parts of acts are repeal ed insofar as they are
inconsistent with this act.
Section 13. Applicability.

Not wi t hst andi ng the terns and provisions of any deal er
agreenent, the provisions of this act with respect to
term nation, cancellation or discontinuance of a deal er
agreenent shall apply to any term nation, cancellation or
di sconti nuance of any deal er agreenent, notice of which shal
have been given on or after the effective date hereof, and the
repurchase obligation created under this act shall be in
addition to any and all other rights or renmedi es of the dealer
under the deal er agreenent or |aw.

Section 14. Effective date.

This act shall take effect inmediately.
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