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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2840 %5

| NTRODUCED BY FRANKEL, BEBKO- JONES, JAMES, LAUGHLI N, LEACH,
LEDERER, LEVDANSKY, MUNDY, N CKOL, PISTELLA, ROONEY, STURLA,
THOVAS, WEBER, WHEATLEY AND JOSEPHS, SEPTEMBER 8, 2004

REFERRED TO COW TTEE ON JUDI Cl ARY, SEPTEMBER 8, 2004

AN ACT

1 Anmending Titles 20 (Decedents, Estates and Fiduciaries) and 23
2 (Donestic Relations) of the Pennsylvani a Consol i dated

3 Statutes, further providing for right to dispose of

4 decedent's remains; providing for persons authorized to nake
5 nmedi cal decisions; further providing for persons who nmay

6 execute anatom cal gift, for rights and duties at death, for
7 The Governor Robert P. Casey Menorial Organ and Ti ssue

8 Donati on Awar eness Trust Fund and for confidentiality of

9 organ donor information; and providing for |ife partnerships,
10 for life partnership forns and records for fees, for

11 termnation of life partnerships, for nmedical facility

12 visitation and for rights during nedical energencies.

13 The General Assenbly of the Conmonweal th of Pennsyl vani a

14 hereby enacts as foll ows:

15 Section 1. Section 305 of Title 20 of the Pennsylvani a

16 Consolidated Statutes is anmended to read:

17 8§ 305. Right to dispose of a decedent's renains.

18 (a) GCeneral rule.--The determ nation of the final

19 disposition of a decedent's remains shall be as set forth in
20 this section unless otherw se specifically provided by waiver
21 and agreenent of the person entitled to make such determ nation

22 under this section, subject to the provisions of a valid wll
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executed by the decedent and section 8611(a) (relating to

persons who may execute anatomical gift).

i nconpet ence, contrary intent or waiver and agreenent which is
proven by clear and convincing evidence, a surviving spouse or

|ife partner shall have the sole authority in all matters

pertaining to the disposition of the remains of the decedent.
(c) Disposition of the remains of others.--1f there is not a

surviving spouse or life partner, absent an allegation of

enduring estrangenent, inconpetence, contrary intent or waiver
and agreenment which is proven by clear and convi nci ng evi dence,
the next of kin shall have sole authority in all matters
pertaining to the disposition of the remains of the decedent.

(d) Procedure.--Were a petition alleging enduring
estrangenent, inconpetence, contrary intent or waiver and
agreenent is made within 48 hours of the death or discovery of
t he body of the decedent, whichever is |later, a court nmay order
that no final disposition of the decedent's remains take place
until a final determnation is nade on the petition. Notice to
each person with equal or higher precedence than the petitioner
to the right to di spose of the decedent's remains and to his
attorney if known and to the funeral home or other institution
where the body is being held nust be provided concurrently with
the filing of the petition. A suitable bond may be required by
t he court.

(1) |If the court determ nes that clear and convincing
evi dence establishes enduring estrangenent, inconpetence,
contrary intent or waiver and agreenent, the court shal

enter an appropriate order regarding the final disposition
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whi ch may include appointing an attorney in fact to arrange

the final disposition, with reasonabl e costs chargeable to

t he estate.

(2) If two or nore persons with equal standing as next
of kin disagree on disposition of the decedent's renmins, the
authority to dispose shall be determ ned by the court, with
preference given to the person who had the cl osest
relationship with the deceased.

(3) If the court determ nes that the petition is not
supported by a clear and convi ncing evidence, the court may
award attorney fees. An award of attorney fees shal
constitute a setoff against any claimby the petitioner
agai nst the estate.

(e) Definitions.--As used in this section, the follow ng
wor ds and phrases shall have the neanings given to themin this
subsecti on:

"Contrary intent." An explicit and sincere expression,
either verbal or witten, of a decedent adult or emanci pated
m nor prior to death and not subsequently revoked that a person
ot her than the one authorized by this section determ ne the
final disposition of his renains.

"Enduring estrangenent.” A physical and enotional separation
fromthe deceased at the tinme of death of the person authorized
by this section to determne the final disposition of the
decedent's remai ns, which has existed for a period of tine that
clearly denonstrates an absence of due affection, trust and
regard for the deceased.

"Next of kin." The [spouse and] relatives by blood of the
deceased in order that they be authorized to succeed to the

deceased' s estate under Chapter 21 (relating to intestate
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succession) as long as the person is an adult or an emanci pated
m nor .
Section 2. Title 20 is anended by adding a section to read:

8§ 5417. Per sons authori zed to make nedi cal deci si ons.

If a person has not nanmed a surrogate in accordance with

section 5404 (relating to declaration) or an agent to nmake

medi cal deci sions in accordance with Chapter 56 (relating to

powers of attorney), the follow ng individuals or groups, in the

specified order of priority, may nmake deci si ons about heal th

care for a person who has been determ ned by the attendi ng

physi ci an to be i nconpetent:

(1) A quardian of the person, if one has been appoi nt ed.

(2) The person's spouse or |life partner.

(3) Adult children of the person.

(4) The parents of the person.

(5) Adult siblings of the person.

Section 3. Sections 8611, 8616, 8622(b) and 8623 of Title 20
are anmended to read:
§ 8611. Persons who nmay execute anatom cal gift.

(a) GCeneral rule.--Any individual of sound mnd and 18 years
of age or nore may give all or any part of his body for any
pur pose specified in section 8612 (relating to persons who nay
beconme donees; purposes for which anatom cal gifts nmay be made),
the gift to take effect upon death. Any agent acting under a
power of attorney which authorizes the agent to nmake anatom cal
gifts may effectuate a gift for any purpose specified in section
8612. Any individual who is a mnor and 16 years of age or ol der
may effectuate a gift for any purpose specified in section 8612,
provi ded parental or guardi an consent is deened given. Parental

or guardi an consent shall be noted on the mnor's donor card,
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application for the donor's learner's permt or driver's |license
or other docunent of gift. A gift of the whole body shall be
invalid unless made in witing at |east 15 days prior to the

date of death or consent is obtained fromthe life partner, if

any, and | egal next of kin. Wiere there are adult children of
t he deceased who are not children of the surviving spouse or

|ife partner, their consent shall also be required for a gift of

t he whol e body for anatom cal study.

(b) Ohers entitled to donate anatony of decedent.--Any of
the foll ow ng persons, in order of priority stated, when persons
in prior classes are not available at the tine of death, and in
t he absence of actual notice of contrary indications by the
decedent or actual notice of opposition by a nenber of the sane
or a prior class, may give all or any part of the decedent's
body for any purpose specified in section 8612:

(1) The spouse or life partner.

(2) An adult son or daughter.

(3) Either parent.

(4) An adult brother or sister.

(5) A guardian of the person of the decedent at the tine
of his death.

(6) Any other person authorized or under obligation to

di spose of the body.

(c) Donee not to accept in certain cases.--1f the donee has
actual notice of contrary indications by the decedent or that a
gift by a nenber of a class is opposed by a nmenber of the sane
or a prior class, the donee shall not accept the gift. The
persons aut hori zed by subsection (b) may nmake the gift after or
i mredi ately before death.

(d) Examnations.--A gift of all or part of a body
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aut hori zes any exam nati on necessary to assure nedi cal
acceptability of the gift for the purposes intended.

(e) Rights of donee paranount.--The rights of the donee
created by the gift are paramount to the rights of others except
as provided by section 8616(d) (relating to rights and duties at
deat h).

§ 8616. Rights and duties at death.

(a) Donees and rel atives.--The donee may accept or reject
the gift. If the donee accepts a gift of the entire body, he
shall, subject to the terns of the gift, authorize enbal m ng and
the use of the body in funeral services if the surviving spouse,

|ife partner or next of kin as determned in section 8611(b)

(relating to persons who may execute anatomical gift) requests
enbal m ng and use of the body for funeral services. If the gift
is of a part of the body, the donee, upon the death of the donor
and prior to enbal mng, shall cause the part to be renpved

wi t hout unnecessary mutilation. After renoval of the part,
custody of the remainder of the body vests in the surviving

spouse, |life partner, next of kin or other persons under

obligation to dispose of the body.

(b) Physicians.--The tinme of death shall be determ ned by a
physi ci an who tends the donor at his death or, if none, the
physi ci an who certifies the death. The physician or person who
certifies death or any of his professional partners or
associ ates shall not participate in the procedures for renoving
or transplanting a part.

(c) Certain liability limted.--A person who acts in good
faith in accordance with the terns of this subchapter or with
the anatom cal gift |laws of another state or a foreign country

is not |iable for danages in any civil action or subject to
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prosecution in any crimnal proceeding for his act.

(d) Law on autopsies applicable.--The provisions of this
subchapter are subject to the laws of this Commonweal th
prescribing powers and duties with respect to autopsies.

§ 8622. The Covernor Robert P. Casey Menorial Ogan and Ti ssue
Donati on Awar eness Trust Fund.

* x *

(b) Appropriation.--Al noneys deposited in the fund and
i nterest which accrues fromthose funds are appropriated on a
continuing basis subject to the approval of the Governor to
conpensate the Departnent of Transportation, the Departnent of
Heal th and the Departnent of Revenue for actual costs related to
i npl enentation of this chapter, including all costs of the O gan
Donati on Advisory Committee created in subsection (c). Any
remai ni ng funds are appropriated subject to the approval of the
Governor for the foll ow ng purposes:

(1) 10% of the total fund may be expended annually by

t he Departnent of Health for reasonable hospital and other

medi cal expenses, funeral expenses and incidental expenses

incurred by the donor or donor's famly in connection with
maki ng a vital organ donation. Such expenditures shall not
exceed $3,000 per donor and shall only be nmade directly to
the funeral home, hospital or other service provider related
to the donation. No part of the fund shall be transferred

directly to the donor's famly, life partner, next of kin or

estate. The advisory conmttee shall devel op procedures,
i ncludi ng the devel opnment of a pilot program necessary for
ef fectuating the purposes of this paragraph.

(2) 50% nmay be expended for grants to certified organ

procurenent organi zations for the devel opnment and
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i npl enent ati on of organ donati on awareness prograns in this
Commonweal th. The Departnent of Health shall devel op and
adm nister this grant program which is hereby established.
(3) 15% nay be expended by the Departnent of Health, in
cooperation with certified organ procurenent organi zations,
for the Project-Mke-A-Choice program which shall include
i nformati on panphl ets designed by the Departnent of Health
relating to organ donor awareness and the | aws regarding
organ donation, public information and public educati on about
contributing to the fund when obtaining or renewi ng a
driver's license and when conpleting a State individual
income tax return form
(4) 25% nmay be expended by the Departnent of Education
for the inplenentation of organ donati on awareness prograns
in the secondary schools in this Commonweal t h.
* x *
§ 8623. Confidentiality requirenent.
The identity of the donor and of the recipient may not be

partner, if any, and next of kin of the decedent.

Section 4. Part Il of Title 23 is anended by adding a

chapter to read:
CHAPTER 20
LI FE PARTNERSHI PS

Sec.
2001. Definitions.
2002. Certificate of life partnership.
2003. Qualifications for certificate of |ife partnership.
2004. Forns.

2005. Declaration of life partnership.
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2006. Issuance of certificate of |ife partnership.
2007. Fees.

2008. Records.

2009. Termnation of life partnership.

2010. Effect of term nation.

2011. Medical facility visitation.

2012. Rights during nedical energencies.

2013. O her jurisdictions.

§ 2001. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Certificate of |ife partnership.”™ A certificate issued by
the Secretary of Health establishing a |life partnership and
authorizing the life partners to claimthe benefits of alife
part nershi p.

"Conmon residence.” The shared place where both life
partners live. Alife partner may have an additional residence.
Alife partner's tenporary departure fromthe comon residence
with the intent to return shall not change the common resi dence.

"Departnent."” The Departnent of Health of the Conmonwealt h.

"Life partner.” A nenber of a life partnership that is
certified in accordance with this chapter

"Mut ual interdependence.” Each |ife partner in a
relati onship contributes to the mai ntenance and support of the
other life partner and the relationship. The |life partners are
not required to contribute equally to the rel ati onship.

"Secretary."” The Secretary of Health of the Conmonwealt h.

§ 2002. Certificate of |ife partnership.

(a) GCeneral rule.--Alife partnership is not established and
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an individual may not claimthe benefits of a life partnership
unl ess the individual has been issued a certificate of life
partnership by the secretary.

(b) Penalty.--An individual who violates this section
commts a m sdenmeanor and upon conviction is subject to a fine
of $100.

8§ 2003. Qualifications for certificate of |ife partnership.

To qualify for a certificate of |ife partnership, the
applicants shall neet all the foll ow ng requirenents:

(1) Each individual is at |east 18 years of age or
ol der.

(2) The individuals are not within the prohibited
degrees of consanguinity under section 1304(e) (relating to
restrictions on issuance of license).

(3) Neither individual is married nor is a nenber of a
civil union nor donestic partnership w th another individual.

(4) The individuals agree to be in a relationship of
mut ual i nt erdependence.

(5) The individuals share a conmon resi dence.

§ 2004. Forms.

(a) Devel opnment of forms.--The secretary shall devel op a
formfor a declaration of life partnership, certificate of life
partnership and a notice of termnation of |life partnership. The
forms shall be uniformthroughout this Conmonweal t h.

(b) Availability.--The declaration of |life partnership,
certificate of life partnership and notice of term nation of
life partnership shall be provided by each county and by the
depart nment.

8§ 2005. Declaration of |life partnership.

(a) Contents.--The declaration of life partnership shal
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require the applicants seeking designation as a life partner to:
(1) provide their full names, occupations, birthplaces,
ages and resi dences; and
(2) wverify that each individual neets the requirenents
of section 2003 (relating to qualifications for certificate
of |ife partnership).

(b) Execution.--The declaration of |ife partnership shall be
signed by both applicants and acknow edged by a notary public.

(c) Filing.--Declarations of life partnership shall be filed
in the county of residence of either applicant and docketed as
public records.

(d) Waiting period.--An individual who has previously filed
a declaration of life partnership may not file a new decl aration
of life partnership until 90 days after the date of filing of a
notice of termnation of life partnership for the prior life
part nershi p.

8§ 2006. |Issuance of certificate of |ife partnership.

The certificate of |ife partnership shall be issued by the
county in which the declaration is filed if it appears fromthe
properly conpleted declaration of |life partnership on behal f of
the applicants that there is no | egal objection to the life
part nershi p.

§ 2007. Fees.

(a) GCeneral rule.--The fee to be charged for issuing a
certificate of life partnership shall be $3 of which $2.50 shal
be retained by the county wherein the certificate is issued and
50¢ shall be remtted to the Commonweal th

(b) Transmitting Conmonweal th noneys.--All noneys coll ected
under this section for the Conmonweal th shall be transmtted to

the State Treasurer no later than the tenth day of the follow ng
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nmont h.
§ 2008. Records.

(a) Filing transcript of record.--The county shall furnish
t he departnent, not l|later than the 15th day of each nonth, with
a transcript or record of each certificate of life partnership
i ssued.

(b) Forms.--The transcripts or records required to be
furni shed shall be nade on forns prepared and furni shed by the
departnment and shall contain such information as the departnment
may require.

(c) Confidentiality.--The records furnished to the
departnment under this section shall not be open to public
i nspecti on.

§ 2009. Term nation of |ife partnership.
(a) GCeneral rule.--Alife partnership shall term nate:
(1) on the death of a life partner; or
(2) when a notice of termnation of life partnership has
been fil ed.

(b) Continuation of rights upon death.--Notw thstanding the
provi sions of subsection (a), the postdeath rights conferred to
alife partner shall not term nate upon the death of a life
part ner.

(c) Filing.--Wthin 90 days of the dissolution of alife
partnership, at |east one nmenber of the |ife partnership shal
file in the county of residence of the |ife partners a notice of
term nation of |ife partnership.

(d) Service.--Wthin five days of filing the notice of
termnation of life partnership, the life partner shall send, by
certified mil, a copy of the notice to the other life partner's

| ast known address.
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§ 2010. Effect of termnation.

(a) GCeneral rule.--Any benefit or right offered by a third
party that a life partner clains as a result of alife
partnership shall imediately termnate on filing of the
term nation of a |life partnership.

(b) Notice.--Upon filing a termnation of |ife partnership,
alife partner shall give or send to the third party witten
notification that the |ife partnership has been term nat ed.

(c) Danages.--Athird party who suffers a loss as a result
of the failure of alife partner to notify the third party of
the termnation of a life partnership is entitled to recover any
actual damages.

§ 2011. Medical facility visitation.

(a) GCeneral rule.--A hospital, related institution and
residential treatnment center shall allow a patient's life
partner, the children of the patient's life partner and the life
partner of the patient's parent or child to visit the patient
unl ess:

(1) no visitors are all owed;

(2) the facility reasonably determ nes that the presence
of a particular visitor woul d endanger the health or safety
of a patient or nenber of the facility staff; or

(3) the patient tells the facility staff that the
patient does not want the individual to visit.

(b) Restrictions on visitation.--This section does not
prohibit a hospital, related institution or residential
treatment center from establishing reasonable restrictions upon
visitation, including restrictions on the hours of visitation
and nunber of visitors.

(c) Emergency nedical transport.--1n accordance with
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reasonabl e energency nedi cal transport policies, an ill or
injured person's life partner shall be permtted to acconpany
the person in an energency vehicle.

§ 2012. Rights during nedical energencies.

In the case of the follow ng nedical energencies, two adults
shall be treated as life partners if one of the adults in good
faith tells the energency nedi cal provider or hospital personnel
that the adults are in a nmutually interdependent relationship:

(1) in accordance with energency nedi cal services

transport policies, allowi ng one adult to acconpany the il

or injured adult being transported to a hospital in an

ener gency vehicle; and

(2) wvisitation with the ill or injured adult admtted to

a hospital on the same basis as a nenber of the ill or

injured adult's imediate famly.
§ 2013. Oher jurisdictions.

The establishment of a life partnership registry in this
Commonweal th may not be construed to recogni ze, condone or
prohi bit a domestic partnership, civil union or marriage between
two individuals of the same sex entered into in another state or
jurisdiction.

Section 5. This act shall take effect in 60 days.
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