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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2204 =355

| NTRODUCED BY LEVDANSKY, CGEORGE, MANDERI NO, M CHLOVI C, FREENAN,
LASH NGER, MCORRI' S, RYBAK, FEE, LUCYK, JOSEPHS, KOSI NSKI
SERAFI NI, ARGALL, TIGUE, KUKOVI CH, VEON AND J. TAYLOR
FEBRUARY 19, 1986

REFERRED TO COWM TTEE ON CONSERVATI ON, FEBRUARY 19, 1986

AN ACT

1 Anending the act of July 7, 1980 (P.L.380, No.97), entitled "An
2 act providing for the planning and regul ation of solid waste
3 storage, collection, transportation, processing, treatnent,
4 and disposal; requiring nmunicipalities to submt plans for
5 muni ci pal waste managenent systens in their jurisdictions;
6 authorizing grants to municipalities; providing regulation of
7 t he managenent of nmunicipal, residual and hazardous wast e;
8 requiring permts for operating hazardous waste and solid
9 wast e storage, processing, treatnment, and di sposal
10 facilities; and licenses for transportati on of hazardous
11 wast e; i nposing duties on persons and rmnunicipalities;
12 granting powers to nmunicipalities; authorizing the
13 Environmental Quality Board and the Departnent of
14 Envi ronnment al Resources to adopt rules, regul ations,
15 st andards and procedures; granting powers to and inposing
16 duties upon county health departnents; providing renedies;
17 prescri bing penalties; and establishing a fund,” further
18 provi ding for powers and duties of the departnent, the
19 Environnmental Quality Board and the Environnmental Hearing
20 Board, for the managenent of hazardous waste, for permts and
21 i censes and for enforcenent.

22 The General Assenbly of the Conmonweal th of Pennsyl vani a

23 hereby enacts as follows:

24 Section 1. Section 102(10) and (11) of the act of July 7,
25 1980 (P.L.380, No.97), known as the Solid Waste Managenent Act,

26 are anmended and the section is anended by addi ng paragraphs to



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

r ead:

Section 102. Legislative finding;, declaration of policy.

The Legi sl ature hereby determ nes, declares and finds that,

since inproper and i nadequate solid waste practices create
public health hazards, environnental pollution, and econom c
| oss, and cause irreparable harmto the public health, safety

and welfare, it is the purpose of this act to:

* * %

(10) inplenment Article I, section 27 of the Pennsyl vania
Constitution; [and]

(11) wutilize, wherever feasible, the capabilities of
private enterprise in acconplishing the desired objectives of
an effective, conprehensive solid waste managenent
progranf.]

(12) correct the historical record of inadequate

enforcenent of this act and the other police power statutes

of this Commpbnweal th agai nst those persons who engage in the

illegal and i nproper di sposal or handling of hazar dous,

residual, nmunicipal and i ndustrial waste;

(13) vindicate the right of all Pennsyl vani ans pur suant

to section 27 of Article | of the Constitution of

Pennsyl vania to clean air, pure water, and the preservati on

of the natural, scenic, historic and esthetic val ues of the

envi ronnent through a vi gorous and uncorrupted program of

effective | aw enforcenent through the i ndependent enforcenent

of this statute and the other police power statutes of this

Commpnweal th pertaining to environnental protection and the

protection of the public health, safety and wel f are;

(14) provide for the assessnent and cl eanup of abandoned

i nacti ve hazardous waste sites that pose a threat to public
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1 heal th and the environnent; and devel op a conprehensive site
2 inventory, criteria for selection and priority funding and

3 adm nistering State funds for these purposes;

4 (15) discourage the use of |and disposal of hazardous

5 waste and provide incentives to encourage the use of

6 i nnovative treatnent technol ogi es, source reduction,

7 materials recovery and recycling of hazardous waste;

8 (16) provide a nechanismfor the pronpt and adequate

9 conpensation for danage to |life or property resulting from
10 i nproper operations or closure of a hazardous waste facility;
11 and

12 (17) provide for a hazardous waste energency response

13 capability at the State and local levels to ensure pronpt and
14 effective response to hazardous substance accidents.

15 Section 2. Section 104(16) and (17) of the act are anmended
16 and the section is anended by addi ng paragraphs to read:

17 Section 104. Powers and duties of the departnent.

18 The departnent in consultation with the Departnment of Health
19 regarding matters of public health significance shall have the
20 power and its duty shall be to:
21 * %
22 [(16) require the paynent of such annual inspection fees
23 and perform such inspections of hazardous waste treatnent and
24 di sposal facilities as are provided for in the Environnental
25 Qual ity Board guidelines adopted pursuant to section 105(e).
26 This provision shall not be construed to limt or restrict
27 the departnent’'s inspection powers as el sewhere set forth in
28 this act; and]
29 (16.1) conduct inspections of all hazardous waste
30 facilities at a frequency provided for in section 602 in the

19860H2204B3006 - 3 -
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manner prescri bed by requl ati on;

(16.2) require the paynent of such annual inspection

fees as provided for in regul ati ons to be adopted by the

Envi ronnental Quality Board;

(17) admnister funds collected by the United States
Government and granted to Pennsyl vania for the purpose of
cl osing, maintaining or nonitoring abandoned or cl osed
hazar dous waste storage, treatnment or disposal sites and for
t he purpose of action to abate or prevent pollution at such
sites[. If Congress has not authorized the collection of such
funds within one year after the effective date of this act,
or if the departnent finds that the funding program
authorized is inadequate, the departnent shall transmt to
the General Assenbly within 15 nonths after the effective
date of this act a proposal for the establishnent of a fund
i n Pennsyl vani a conprised of surcharges collected fromusers
of hazardous waste storage, treatnment and di sposal facilities
excluding captive facilities in the Commonweal th. Such fund
shall be proposed for the purpose of closing, maintaining or
nmoni t ori ng hazardous waste storage, treatnment or disposal
sites excluding captive facilities which have been abandoned
or which have been closed for at |east 20 years, and for the
pur pose of taking action to abate or prevent pollution at
such cl osed or abandoned sites.];

(18) devel op, prepare and subnit to the Environnental

Quality Board, within six nonths of the effective date of

this paragraph, its proposed resi dual waste requl ati ons.

Section 3. Section 105(e) of the act is anmended and the

section is anended by addi ng a subsection to read:

30 Section 105. Powers and duties of the Environnmental Quality

19860H2204B3006 - 4 -
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Boar d.

* * %

(e) The Environnental Quality Board shall have the power and

its duty shall be to adopt [guidelines] requlations which shall:

[(1) Provide for the necessary inspection of hazardous
waste treatnent and di sposal facilities considering the
degree of hazard and the quantity of wastes handl ed.]

(1.1) Establish the manner in which i nspecti ons of

hazardous waste treatnent and di sposal facilities shall be

perfornmed and the procedures that nust be foll owed.

(2) Establish an inspection fee based on the frequency

of inspection provided for in [paragraph (1)] section 602

that is sufficient to cover the costs incurred by the

Commponweal th for such i nspections.

(3) Encourage cooperative agreenents between | ocal
communities and the hazardous waste facility operators to
m nimze | ocal concerns regarding the operation of the
facility.

* * %

(k) The Environnental Quality Board shall by requl ati on

establi sh what shall constitute technol ogically and econom cally

feasible alternatives to | and di sposal for the purposes of this

act.

Section 4. Section 108 of the act is anended to read:
Section 108. Powers and duties of the Environnmental Hearing
Boar d.
(a) In addition to exercising its powers and duties to hold
heari ngs and i ssue adjudications or any order, permt, |icense
or decision of the departnent according to the provisions of

"The Adm ni strative Code of 1929" and the Adm nistrative Agency

19860H2204B3006 - 5 -
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Law, the Environnental Hearing Board shall have the power and
its duty shall be to hold, if requested to do so by any party to
a duly perfected appeal of an oral order under section 602(d),
to hold a hearing on any duly filed petition for supersedeas of
such order within six business days of the receipt of such
request by the board.

(b)Y Any person having an interest which is or may be

adversely affected by any action of the departnent may appeal

such action to the Environmental Hearing Board in the nmanner

prescri bed by law or alternatively may elect to intervene in the

appeal of such action by another person. Such ri ght of

i nterventi on shall be absol ute, unconditi onal and

nondi scretionary with the Environnental Hearing Board, and such

ri ght nay be exercised at any point in proceedi ngs before the

Envi ronnental Heari ng Board.

Section 5. Section 401 of the act is anmended by addi ng
subsections to read:
Section 401. Managenent of hazardous waste.

* * %

(c) The departnent shall not issue any permt, order or

consent order and aqgreenent for the di sposal of solid waste to

any person who owns or operates a site under study by the United

States Environmental Protection Agency pursuant to the

Conpr ehensi ve Envi ronnental Response, Conpensati on, and

Liability Act of 1980 (Public Law 96-510, 94 Stat. 2767).

(d) The fact that a site i s under study pursuant to

subsection (c) shall be cause for the denial of any pendi ng

pernmit application respecting the owner or operator of such

(e) The intent of subsections (c) and (d) are aneliorative

19860H2204B3006 - 6 -
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and rehabilitative, and it is the express intent of the General

Assenbly that subsections (c) and (d) be retrospective in effect

and applied retroactively.

Section 6. The act is anmended by addi ng sections to read:

Secti on 406. Host municipality incentives and guar ant ees.

Wth the approval of the departnent, all owners or operators

of hazardous waste treatnent and di sposal facilities shal

establi sh a reasonabl e surcharge on waste di sposed at the

facility to be paid to any host nunicipality for rei nbursenent

for any reasonabl e additional |ocal services, and for incentives

and quar antees. These incentives and quarantees shall include,

but not be limted to:

(1) A host nmunicipality and department joint inspection

program to be conducted by a certified | ocal gover nnent

enpl oyee or contractor cooperating with a depart nent

(2) A periodic water well sanpling program for property

owners in the vicinity of the hazardous waste treatnent or

di sposal facility. The sanpling program shall be conducted by

an i ndependent testing | aboratory certified under the act of

May 1, 1984 (P.L.206, No.43), known as the "Pennsyl vani a Saf e

Drinking Water Act." Test results shall be supplied to the

homeowner, departnment and operator by the testing | aboratory

as soon as the | aboratory work i s conpl et ed.

(3) Arequirenent that the departnment i nmedi ately submit

all inspection reports to the host nunicipality.

(4) Inmmediate notification by the departnent to the host

muni ci pality of all enforcenent or enmergency actions taken at

t he hazardous waste facility.

(5) Reinbursenent to the host community for al

19860H2204B3006 - 7 -
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reasonabl e cost incurred by the host conmunity or in

contracting with i ndependent consultants to eval uate the

pernmt application.

Secti on 407. Hazar dous Waste Energency Response Pl an.

(a) A Commonweal th Hazardous WAste Energency Response Pl an

shall be prepared to provide pronpt and effective response to

accidental spills and di scharges of hazardous wast e.

(b) Devel opnent of the plan shall be the responsibility of

t he Pennsyl vani a Ener gency Managenent Agency in cooperation with

t he Department of Environnental Resources, the Departnent of

Transportati on and the Departnent of Health and, at a m ni num

provide for the foll ow ng:

(1) Designation of a | ead agency for energency response

(2) Establishnent of a fast and accurate energency

reporti ng system

(3) Twenty-four hour hotline and contact persons for

hazar dous waste i nfornation.

(4) A contingency plan that defines energency

responsibilities for all agencies.

(5) A hazardous waste trai ning programfor |ocal and

State public safety officials.

(6) Designation of disposal facilities for materials

recovered during cl eanup.

(7) Personal protection gear and testi ng equi pnent for

on-site personnel.

(8) Monitoring and | aboratory capacity to track and

anal yze hazardous pol |l utants.

(c) The departnent shall create and nmai ntai n hazar dous waste

energency response units which shall have energency response as

19860H2204B3006 - 8 -
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their principal duties and which shall be assigned to all the

departnent's O fice of Environmental Protection regi onal

offices. Al personnel assigned to these units shall be

adequately trai ned and provided with appropri ate safety

equi pnent and devi ces.

Section 7. Sections 502 and 503 of the act are anmended by
addi ng subsections to read:
Section 502. Permt and |icense application requirenents.

* * %

(d.1) Land disposal of hazardous waste in this Commonweal th

is prohibited after the effective date of this subsecti on unl ess

the applicant for a disposal pernmt for a captive or conmerci al

di sposal facility can denpnstrate to the departnent's

sati sfaction all of the foll ow ng:

(1) That all technol ogi cal and econom cally feasible

alternatives for recovery, source reduction, recycling and

treatnent for each type of waste to be di sposed of has been

adequat el y consi dered by the appli cant.

(2) That each type of waste cannot be technol ogically,

econonically and safely reused, treated, recycl ed,

i nci nerated or di sposed of by other neans.

(3) That the hazardous waste to be di sposed of cannot be

reasonably treated further to reduce volune or the toxicity

of the waste.

* * %

Section 503. Ganting, denying, renew ng, nodifying, revoking

and suspending permts and |icenses.

* * %

(c.1) The departnment shall deny any application for a

permit, permt anmendnent, |license, or |license anendment to any

19860H2204B3006 - 9 -



© o0 N oo o A~ wWw N P

N NN N NN NN R P P R R P R R R R
N~ o o A WON P O O 0O N OO0~ ODN O

28
29
30

party i ssued or issuable under this act for solid, hazardous or

resi dual waste disposal if it determ nes that the appli cant,

pernmittee or |licensee or corporate principal has committed past

violations of this act or the rules and requl ati ons of the

departnent or condition of the permit or |license or order of the

departnent or other applicable environnental statutes, and if

such violation or practice results in one or nore of the

(1) The violation or practice is causing or has resulted

in the forfeiture of bonds for violation of this act.

(2) The violation or practice is causi ng or has caused

the pollution or dimnution of public or private water

(3) The violation or practice is causi ng or has caused

actual harmor injury to public health

(4) The permttee, licensee or corporate principal has

failed to pay any fines inposed pursuant to this act or has

failed to make di sposition of any npneys pursuant to any

civil penalties under the environnental statutes of this

Commpnweal t h.

(5) The permttee, licensee or corporate principal has

willfully failed to conply with any order or consent decree

of the departnment issued under this act or other applicable

environnental statutes of this Commonweal t h.

* * %

Section 8. Section 505(a) of the act is anended to read:
Section 505. Bonds.

(a) Wth the exception of nunicipalities operating landfills
solely for rmunicipal waste not classified hazardous, prior to

t he comrencenent of operations, the operator of a nunicipal or

19860H2204B3006 - 10 -
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resi dual waste processing or disposal facility or of a hazardous
wast e storage, treatnent or disposal facility for which a permt
is required by this section shall file with the departnent a
bond for the Iand affected by such facility on a form prescri bed
and furni shed by the departnent. Such bond shall be payable to

t he Commonweal th and conditioned so that the operator shal
conply with the requirenents of this act, the act of June 22,
1937 (P.L.1987, No.394), known as "The Cl ean Streans Law," the
act of May 31, 1945 (P.L.1198, No.418), known as the "Surface

M ni ng Conservation and Reclamation Act," the act of January 8,
1960 (1959 P.L.2119, No.787), known as the "Air Pollution
Control Act," and the act of Novenmber 26, 1978 (P.L.1375,

No. 325), known as the "Dam Safety and Encroachnents Act." The
departnment may require additional bond ambunts for the permtted
areas shoul d such an increase be deternm ned by the departnent to
be necessary to neet the requirenents of this act. The anount of
the bond required shall be in an anmount determ ned by the
secretary based upon the total estimted cost to the
Commonweal th of conpleting final closure according to the permt
granted to such facility and such neasures as are necessary to
prevent adverse effects upon the environnent; such neasures
include but are not limted to satisfactory nonitoring, post-

cl osure care, and renedi al neasures. The bond anount shal

reflect the additional cost to the Commonweal th which may be
entailed by being required to bring personnel and equi pnment to
the site. All permts shall be bonded for at |east $10, 000.
Liability under such bond shall be for the duration of the
operation, and for a period of [up to ten full years after final

closure of the permt site] tine as long as the waste may pose a

significant threat to public health and the environnent, as

19860H2204B3006 - 11 -
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deterni ned by the departnent, but no |l ess than 30 years after

closure. Such bond shall be executed by the operator and a
corporate surety licensed to do business in the Comonweal t h and
approved by the secretary: Provided, however, That the operator
may el ect to deposit cash, certificates of deposit,
automatically renewabl e irrevocable letters of credit which are
term nabl e only upon 90 days witten notice to the operator and
t he departnent, or negotiable bonds of the United States
Government or the Commonweal th of Pennsyl vania, the Pennsyl vani a
Tur npi ke Comm ssion, the General State Authority, the State
Publ i c School Building Authority, or any municipality within the
Commonweal th, with the departnment in lieu of a corporate surety.
The cash anobunt of such deposit, irrevocable letters of credit
or market value of such securities shall be equal at least to
the sum of the bond. The secretary shall, upon receipt of any
such deposit of cash or negotiabl e bonds, inmediately place the
same with the State Treasurer, whose duty it shall be to receive
and hold the sane in the nane of the Commonwealth, in trust, for
t he purposes for which such deposit is nmade. The State Treasurer
shall at all tinmes be responsible for the custody and

saf ekeepi ng of such deposits. The operator naking the deposit
shall be entitled fromtinme to tinme to demand and receive from
the State Treasurer, on the witten order of the secretary, the
whol e or any portion of any collateral so deposited, upon
depositing with him in lieu thereof, other collateral of the

cl asses herein specified having a market value at |east equal to
t he sum of the bond, also to demand, receive and recover the
interest and inconme from said negotiabl e bonds as the sane
beconmes due and payabl e: Provi ded, however, That where

negoti abl e bonds, deposited as aforesaid, nmature or are called,

19860H2204B3006 - 12 -
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the State Treasurer, at the request of the permttee, shal
convert such negoti abl e bonds into such other negoti abl e bonds
of the classes herein specified as may be designhated by the
permttee: And provided further, That where notice of intent to
termnate a letter of credit is given, the departnment shall,
after 30 days witten notice to the operator and in the absence
of a replacenent of such letter of credit within such 30-day
period by the operator with other acceptabl e bond guarantees
provi ded herein, draw upon and convert such letter of credit
into cash and hold it as a collateral bond guarantee.

* %k

Section 9. The act is anmended by addi ng sections to read:

Secti on 601. 1. | nspecti ons and enf orcenent.

(a) The departnent, in order to deternmi ne conpliance with

this act and rul es and requl ati ons pronul gated hereunder, shal

at a mninnumperforminspections of all hazardous waste

treatnent and di sposal facilities on a regul ar basi s, averagi ng

not | ess than one conpl ete and t horough i nspecti on per nonth of

each hazardous waste treatnent and di sposal facility. The

content of these i nspections shall be prescri bed by reqgul ati on.

(b) Inspections shall occur wi thout prior notice to the

pernmittee or his agents or enpl oyees except for necessary on-

site neetings with the permttee. |nspections shall include

i nspecti on reports adequate to enforce the requirenents of and

to carry out the purposes of this act.

(c) Upon detection of each and any violation of this act,

the departnment's i nspector or agent shall forthwith identify the

viol ati on on the inspection report and informthe permttee or

operator, in witing, of the violation. Copies of inspection

reports shall be transnmitted i nmedi ately to the Protector

19860H2204B3006 - 13 -
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CGCeneral and shall be nade i medi ately available to the public.

(d) Al violations of this act which are identified shall be

cited, and the departnent, through the O'fice of Protector

CGCeneral, shall within ten days take appropri ate enforcenent

action as herein defined to cause said violations to be

corrected. Al violations nust be corrected within a reasonabl e

tinme, not to exceed 90 cal endar days, except upon a show ng of

good cause by the pernittee that it is not feasible to abate the

violation within 90 days and that the violation or condition

will not pose an i nm nent danger to the health or safety of the

public or significant i nmi nent environnental harmto |land, air

or water resources during the extended abat enent peri od.

(e) An extended abatenent date under this section shall not

be granted by the departnent when the operator's failure to

abate within 90 days has been caused by a | ack of diligence or

i ntenti onal delay by the operator in conpleting the renedi al

acti on requested, nor shall an extensi on be granted for

fi nancial or econonic reasons.

(f) Circunstances which may qualify a hazardous waste

facility operator for an abatenent period nore than 90 days are

limted as fol |l ows:

(1) Where the departnent has required the operator of an

exi sting operation to apply to the departnent for a permit

anendnent or ot her necessary approval of designs or pl ans,

and where the operator has submtted all necessary naterials

to the departnent in an expediti ous nanner, but the

departnent is unable, through no fault of the operator, to

i ssue such pernmt or approval 90 days fromthe date of

subm ssion of all required docunentati on.

(2) Wiere climatic conditi ons preclude abatenent within

19860H2204B3006 - 14 -
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90 days or where abating the condition within 90 days woul d

clearly cause nore environnental harmthan it woul d prevent.

(g) Wienever an abatenent in excess of 90 days is permtted,

i nteri m abat enent neasures shall be i nposed to the extent

necessary to mnimze harmto the public or the environnent.

(h) |If any of the conditions in subsection (b) exist, the

pernmittee may request the departnent to grant an abat enent

peri od exceedi ng 90 days. The abatenment peri od granted shall not

exceed the shortest possible tine necessary to abate the

violation. The pernmttee shall have the burden of establishing

by clear and convincing proof that he is entitled to an

extensi on under this section. In determ ni ng whether or not to

grant an abat enment peri od exceedi ng 90 days, the departnent

shal|l consider any relevant witten i nformation.

(i) Any inspector or agent of the departnent who observes a

violation of this act but who fails to identify the violation on

the i nspection report and i ssue a citation for such viol ation

commits a summary offense and shall, upon conviction, be

sentenced to pay a fine of $100.

Secti on 602. 1. Enf or cenent orders.

(a) The departnent shall issue cessation orders if it is

deternmined that a condition, practice or violation exists which:

(1) creates an i mm nent danger to the health of the

(2) is causing or can reasonably be expected to cause

significant inmmnent harmto land, air or water resources; or

(3) will not be abated within the abatenent period

specified in section 601 or does not neet criteria for an

ext ended abat ement peri od beyond the 90-day limt.

(b)Y Any such cessation order issued pursuant to this section

19860H2204B3006 - 15 -
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shall remain in effect until the condition, practice or

viol ati on has been satisfactorily abated or until nodified,

vacated or terninated by the secretary or his authorized

representati ve. Where the departnent finds that the ordered

cessati on of operations, or any portion thereof, will not

conpl etely abate the i nm nent danger to the health or safety of

the public or significant i mm nent environnental harmto | and,

air or water resources, the departnent shall, in addition to the

cessation order, inpose affirmative obligati ons on the owner or

operator requiring himto take whatever steps the departnent

deens necessary to abate the i mm nent danger or the significant

envi ronnental harm

(c) The requirenents that the departnent i ssue cessati on

orders in those circunstances specified in subsection (a)(1),

(2) and (3) shall not be construed to limt the departnent's

di scretionary authority to i ssue cessation orders, or to nodify

Pennsyl vania's criteria for the i ssuance of cessation orders in

ot her cases. The requirenent placed on the departnent to i ssue

cessation orders under this section shall not be deened to limt

the availability of other renmedies at law or in equity. Wen

cessation of the operator does not in itself abate the

viol ati on, the cessation order shall inpose affirmative

obligations to abate the conditi on, practice or violation.

(d) Wien the departnent deternm nes that a pattern of

viol ati ons of any requirenent of this act or any permt

conditions required by this act exists or has existed, and if

the departnment finds that such violations are caused by the

unwarranted failure of the pernmittee to conply with any

requi renents of this act or any permt conditions or that such

violations are willfully caused by the pernmittee, the departnent
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shall forthwith i ssue an order suspending the permt and order

the permttee to show cause as to why the permt should not be

revoked and shall provide opportunity for public hearing. If a

hearing is requested, the secretary shall informall interested

parties of the time and place of the hearing. Upon the

permittee's failure to show cause as to why the permt should

not be revoked, the departnent shall forthwith revoke the

(e) Notices and orders issued pursuant to this secti on shal

set forth with reasonable specificity the nature of the

violation and the renedi al action required, the period of tine

establi shed for abatenent, and a reasonabl e descri pti on of the

facility to which the notice or order applies. Each notice or

order issued under this section shall be given pronptly to the

pernmittee or his agent by the departnent or its authorized

representati ve who i ssues such notice or order, and all such

noti ces and orders shall be in witing and shall be assi gned by

such aut hori zed representati ves. Any notice or order issued

pursuant to this section nay be nodified, vacated or terni nated

by the departnent.

Section 10. Section 604 of the act is amended by addi ng
subsections to read:
Section 604. Restraining violations.

* * %

(d.1) Except as provided in subsection (b), any person

having an interest which is or may be adversely affected nay

commence a civil action on his own behalf to conpel conpliance

with this act or any rule, requlation, order or permt issued

pursuant to this act agai nst the departnent where there is

alleged a failure of the departnment to performany act which is
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not discretionary with the departnent or agai nst any ot her

person alleged to be in violation of any provision of this act.

Any ot her provision of law to the contrary notw thstandi ng, the

courts of comon pleas shall have jurisdiction of such actions,

and venue in such actions shall be as set forth in the Rul es of

Civil Procedure concerning actions in assunpsit.

(e) Whenever a person presents information to the departnent

whi ch gi ves the departnment reason to believe that any person is

in violation of any requirenent of this act or any conditi on of

any permt issued hereunder or of the acts enunerated in section

315(h) or any condition or any pernit issued thereunder, the

departnent shall inmmedi ately order inspection of the operation

at which the alleged violation is occurring, and the departnent

shall notify the person presenti ng such i nformati on and such

person shall be all owed to acconpany the i nspector during the

i nspecti on.

(f) No action pursuant to this section nay be commenced

prior to 60 days after the plaintiff has given notice, in

witing, of the violation to the departnent and to any all eged

violator, nor nmay such acti on be commenced if the departnment has

commenced and is diligently prosecuting a civil action in a

court of the United States or a state to require conpliance with

this act or any rule, regqul ation, order or pernmt issued

pursuant to this act, but in any such action in a court of the

United States or of the Commbnweal th, any person nmay i ntervene

as a matter of right.

(g) The provisions of subsection (b) to the contrary

notw t hst andi ng, any acti on pursuant to this section may be

initiated i medi ately upon witten notification to the

departnent in the case where the violation or order conpl ai ned
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of constitutes an inm nent threat to the health or safety of the

plaintiff or would i nmedi ately affect a |l egal interest of the

(h) The court, in issuing any final order in any action

brought pursuant to this section, may award costs of litigation

(including attorney and expert witness fees) to any party,

whenever the court determ nes such award i s appropriate. The

court may, if a tenporary restraining order or prelimnary

i nfjunction is sought, require the filing of a bond or equival ent

security in accord with the Rules of Cvil Procedure.

Section 11. Section 605 of the act is anmended to read:
Section 605. Civil penalties.

(a) In addition to proceedi ng under any other renedy
avai lable at law or in equity for a violation of any provision
of this act, any rule or regulation of the departnent or order
of the departnment or any termor condition of any permt issued
by the departnment, the departnent may assess a civil penalty
upon a person for such violation. Such a penalty may be assessed
whet her or not the violation was willful or negligent. In
determ ning the amount of the penalty, the departnent shal
consider the willfulness of the violation, danage to air, water,
| and or other natural resources of the Commonweal th or their
uses, cost of restoration and abatenent, savings resulting to
t he person in consequence of such violation, and other rel evant
factors. If the violation leads to the issuance of a cessation
order or occurs after the release of security for performnce, a
civil penalty shall be assessed. Wen the departnent proposes to
assess a civil penalty, it shall informthe person or
muni ci pality of the proposed anount of said penalty. The person

charged with the penalty shall then have 30 days to pay the
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proposed penalty in full or, if the person wi shes to contest
ei ther the anount of the penalty or the fact of the violation,
the person shall within such 30 day period file an appeal of
such action with the Environnental Hearing Board. Failure to
appeal within 30 days shall result in a waiver of all |egal
rights to contest the violation or the anount of the penalty.
The maxi mumcivil penalty which nay be assessed pursuant to this
section is $25,000 per offense. Each violation for each separate
day and each violation of any provision of this act, any rule or
regul ati on under this act, any order of the departnment, or any
termor condition of a permt shall constitute a separate and
di stinct offense under this section. A generator of hazardous
wast e who has conplied with section 403 and has designated on
the manifest a facility permtted to treat or dispose of his
wastes shall not be held liable for civil penalties with respect
to such wastes by other persons after:
(1) the wastes have been transported in conpliance with
all applicable provisions of this act and regul ations
pronmul gated and |icenses issued thereunder; and
(2) such wastes have been accepted by a disposal or
treatment facility permtted to receive such wastes and
desi gnated on the nanifest.

(b)Y |If the violation |leads to the i ssuance of a cessati on

order, a civil penalty shall be assessed.

(c) |If the violation involves the failure to correct, within

the period prescribed for its correction, a violation for which

a cessation order, other abatenment order or notice of violation

has been issued, a civil penalty of not | ess than $5, 000 shal

be assessed for each day the violation conti nues beyond the

peri od prescribed for its correction. The correction of a
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violation within the period prescribed for its correction shal

not, however, preclude assessnent of a penalty for the

vi ol ati on.

AW N P

Section 12. This act shall take effect in 60 days.
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