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Introduction

Greetings Chairman Matzie, Chairman Marshall, and members of the House
Consumer Protection, Technology & Utilities Committee. I am Stephen M. DeFrank,
Chairman of the Public Utility Commission (Commission or PUC). On behalf of the
Commission, I would like to thank the Committee for hosting this hearing and
bringing stakeholders to the table to discuss water and wastewater utility
acquisitions under Section 1329 of the Public Utility Code. Water and wastewater
services are essential to the health and wellbeing of the Commonwealth, and the
consideration of our experience to date under Act 12 of 2016 along with any possible
revisions to improve the Act are worthy endeavors.

Act 12 of 2016 and Title 66

On April 14, 2016, former Governor Tom Wolf signed Act 12 of 2016 (Act 12)
into law. Act 12 amended Chapter 13 of the Public Utility Code by adding Section
1329, 66 Pa.C.S. § 1329, which provides additional options for the valuation of assets
of municipally-owned and authority-owned water and wastewater systems, or a
“selling utility,” acquired by investor-owned water and wastewater public utilities, or
an “acquiring public utility,” as those terms are defined in Section 1329(g).

Prior law, specifically Section 1311(b), 66 Pa.C.S. § 1311(b), discouraged such
sales because the value of the acquired property was defined as the original cost of
construction less accumulated depreciation, rather than the acquisition cost. Act 12
created a process to determine the fair market value (FMV) of a selling utility that is
to be acquired by an acquiring utility. Under Section 1329, for ratemaking purposes,
the valuation is the lesser of the FMV or the negotiated purchase price. Thus, Section
1329 mitigates the risk that an acquiring utility will not be able to fully recover its
investment when water or wastewater assets are acquired from a selling utility. The
FMV is not tied to the original cost of construction minus the accumulated
depreciation (also known as the “depreciated original cost”); rather, the FMV allows
consideration of cost, market, and income approaches in valuing the system and in
establishing future rates reflecting the system acquisition. Section 1329 also allows
the acquiring public utility’s post-acquisition-improvement costs not recovered
through a distribution system improvement charge to be deferred for book and
ratemaking purposes. Overall, Act 12 provides for deferral of post-acquisition
improvement costs and also enhanced rate base treatment based on the lesser of the
FMYV of the acquired assets or the negotiated purchase price.!

U Implementation of Section 1329 of the Public Utility Code, Docket No. M-2016-2543193, at 2-3 (Final
Implementation Order entered October 27, 2016) (F10).



Act 12 became effective on June 13, 2016, and was implemented by a series of
Commission orders. The Commission’s implementation orders (I0s) set forth a
comprehensive process for applications filed with the Commission under Section 1329
and provide acquiring utilities under Section 1329 with an application filing
checklist, standard data requests, a direct testimony template, and guidelines for
utility valuation experts (UVEs).2

Section 1329 applications are filed in conjunction with applications under
Section 1102, 66 Pa.C.S. § 1102, which require a determination of substantial
affirmative benefits for Commission approval. City of York v. Pa. Pub. Util. Comm'n,
295 A.2d 825, 828 (Pa. 1972) (City of York). Aqua Pennsylvania Wastewater, Inc.’s
(APW’s) 2016 application to acquire the wastewater system assets of New Garden
Township was the first Section 1329 proceeding to be reviewed by the Commonwealth
Court and, in that case, the Court addressed ratepayer impact relative to Section
1329. The Commonwealth Court stated that the Commission is charged with deciding
whether the impact of a transaction on rates is outweighed by other positive factors
that provide a substantial affirmative benefit and warrant approval.3 The Court also
held that notice to all ratepayers of the proposed sale as well as an opportunity for
them to participate in the Section 1329 proceeding is required.*

Section 1329 Acquisitions as of November 2023

The Commission has received 27 applications under Section 1329 since Act 12
was enacted and 22 of those applications have been approved. Note that the
Commission’s approval of one of the applications, APW’s acquisition of East
Whiteland Township’s wastewater system (East Whiteland), was overturned by a
Commonwealth Court decision. Cicero v. Pa. Pub. Util. Comm’n, 300 A.3d 1106 (Pa.
Cmwlth. 2023)(East Whiteland). The Commission, Aqua, and East Whiteland have
filed Petitions for Allowance of Appeal of this Commonwealth Court decision to the
Pennsylvania Supreme Court and are awaiting the Court’s decision on whether it
will accept the appeal.

The Commission currently has five Section 1329 applications filed with one,
APW’s acquisition of the Delaware County Regional Water Control Authority
(DELCORA), that has been officially accepted. As noted above, applications under
Section 1329 must meet the Commission’s application filing checklist before they are
officially accepted after which the statutory six-month timeframe for Commission

2 Implementation of Section 1329 of the Public Utility Code, Docket No. M-2016-2543193 (Final Supplemental
Implementation Order entered February 28, 2019).

3 McCloskey v. Pa. Pub. Util. Comm'n, 195 A.3d 1055, 1067 (Pa. Cmwlth. 2018) (New Garden).

4 Id. at 1069.



review and action begins. The other four Section 1329 applications are in varying
stages of checklist review.

Once a Section 1329 application is approved, the legislation requires the
acquiring utility to incorporate the ratemaking rate base, as defined by the statute,
into its rate base in its next base rate case or initial tariff. The approved rate base
amount is the lesser of the purchase price negotiated by the acquiring utility and the
selling utility, or the FMV of the selling utility. In plain language, the acquiring
utility may add the rate base dollar amount to its total rate base, which is used to
calculate overall rates to customers. In theory, the larger the rate base, the larger the
revenue requirement of the acquiring utility used to set the rates that it charges
customers. Now, some of that increased revenue requirement is offset by the
additional customers from the selling utility. On balance, whether overall rates for
all of the acquiring utilities’ customers will increase over time due to 1329
acquisitions depends on that balance of approved rate base amounts and the
acquiring utility’s other costs to serve acquired customers. As can be seen in Table 1
of the Appendix to this testimony, the approximate rate base per customer (RBPC)
varies from a low of $2,942 (Mahoning Township Wastewater) to a high of $16,840
(York City Sewer Authority). For comparison, the current RBPC for water customers
of Aqua Pennsylvania, Inc. and Pennsylvania-American Water Company (PAWC) are
approximately $8,745 and $5,559, respectively. The RBPC for wastewater customers
of APW and PAWC Wastewater Division are approximately $9,011 and $10,268,
respectively.

Rates for customers that are acquired under Section 1329 are likely to increase.
This is due to a number of factors, such as that the selling utility may have deferred
maintenance and capital projects and charged rates that were less than required by
the cost of service. Also, the selling utility’s customers are often not charged rates
which include a return on investment as the selling utility is not investor-owned. In
prior cases, the Commission has considered the evidence of the following benefits
introduced by the acquiring public utility: commitments to improve service, to
undertake necessary maintenance projects, and make capital improvements that
benefit acquired customers, local communities and the environment. Additionally,
the Commission has considered evidence entered related to the benefit of
regionalization brought by these transactions. Finally, we note that the Commission
has determined that the acquiring utilities’ access to more robust income challenged
assistance programs is a benefit. As stated above, the Commission is charged with
deciding whether the impact of a transaction on rates is outweighed by other positive
factors that provide a substantial affirmative benefit and warrant approval.

Table 2 of the Appendix to this testimony details the approximate rate impacts
for the residential customers in those acquired systems under Section 1329. The
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Commission-approved rate increases range from a low of 44.9% (East Bradford
Township) to a high of 166.6% (Exeter Township). Note this table assumes the selling
utility would have kept its rates static. Further, note that some rates have not
changed yet due to the acquiring utility not including those systems in base rate cases
as of this time. The rates in Table 2 are only for residential customers using 3,500
gallons of water per month, which is a general rule of thumb for average residential
usage. The rates are also purely base rates and do not include any surcharges or
riders such as a distribution system improvement charge or state tax adjustment
surcharge. Adding the riders would complicate the calculation and add little in terms
of comparison. We did not include commercial or industrial customers as those are
much more difficult customer classes to come up with an “average” user due to
varying usage patterns.

Proposed Legislative Updates to Title 66

Now we will highlight the legislative proposals to 66 Pa.C.S. and the potential
benefits of those updates. We will discuss each of the four updates in order of where
they would appear in Title 66.

House Bill 1862 would add language to 66 Pa.C.S. § 1327, which pertains to
the acquisition of water and wastewater utilities, municipal corporations, or persons.
The proposed language added to § 1327(a) (pertaining to acquisition cost greater than
depreciated original cost) would add requirements specific to selling municipal
corporations. Under proposed Section 1327(a.l), the selling municipal corporation
would have additional requirements in terms of issuing requests for proposals
(RFPs), specifically that the selling municipal corporation must issue an RFP before
any purchase agreements can be signed. Additionally, the selling municipal
corporation would be required to provide certain noticing, including potential rate
impacts, and updating on the status of the RFPs. There are also proposed additional
notification requirements under § 1327(b), and a substantial change and addition to
§ 1327(c), which relates to hearings. Finally, a subsection (g) is added to the section
to provide a definition for “approved actuary.”

The additional language to § 1327(a) and (b) primarily impacts a selling
municipal corporation and does not substantially impact the Commission other than
the Commission would need to verify the necessary actions were completed and
detailed in any applications for acquisitions where § 1327(a) and (b) apply. However,
we do note that if the intent is to add the RFP and notification requirements to
utilities that would be a selling utility under Section 1329, the requirements of
Section 1327 would not apply. In other words, applicants filing for an acquisition
under Section 1329 have rate base for the selling utility determined under Section
1329 rather than Section 1327. If the intent of HB 1862 is to have this process apply



to applications filed under Section 1329, we would recommend that the proposed
language be amended to Section 1329 and not Section 1327.

House Bill 1865 seeks to add language to 66 Pa.C.S. § 1329(c), relating to the
ratemaking rate base that would be incorporated into the acquiring utility’s rate base
upon approval of the application. The proposed change would cap the ratemaking
rate base at the lesser of the negotiated purchase price, the FMV, or 125% of the
depreciated original cost as calculated under § 1329(d)(5) if the acquisition does not
meet the criteria specified under § 1327(a)(2) (the selling utility, municipal
corporation, or person has 3,300 or less customers or which is non-viable in the
absence of the acquisition) or (3) (the selling utility, municipal corporation, or person
from which property was acquired was not, at the time of acquisition, furnishing and
maintaining adequate, efficient, safe and reasonable service and facilities).

We do see an issue with proposing a cap on the ratemaking rate base calculated
under § 1329(d)(5). We note that § 1329(d)(5) does not contain a calculation of
depreciated original cost, but rather a provision for ensuring that the selling utility’s
cost of service is factored into ratemaking for the acquiring utility with no
consideration for the original sources of funding for the acquired assets. If the
intention of the bill is to limit the ratemaking rate base to a certain percentage of
depreciated original cost, then we respectfully recommend stating as such in the bill
and avoid the reference to § 1329(d)(5).

House Bill 1864 builds upon the previous addition to statute by HB 1865 and
adds § 1329(c)(3)-(4). The intent of these additions appears to be to spread out the
ratemaking rate base impact over the next three base rate cases for those acquisitions
that have a ratemaking rate base that exceeds depreciated original cost. However,
the proposed language again references the depreciated original cost as calculated
under § 1329(d)(5). As previously mentioned, § 1329(d)(5) does not contain a
calculation of depreciated original cost and we suggest that the language be
consistent with what was suggested above to House Bill 1865.

Lastly, House Bill 1863 seeks to eliminate 66 Pa.C.S. § 1329(d)(2), relating to
the six-month limitation on Commission consideration of an application that has been
accepted by the Commission. We would support this change as it would lessen the
burden of Section 1329 applications on the Commission’s staff and allow for the
statutory advocates and other protestants to perform a more thorough review of the
merits of the application and provide ample opportunity for ratepayers and impacted
customers to weigh in.

Conclusion

In conclusion, the Commission appreciates the opportunity to discuss the
proposed revisions regarding Act 12. Given the years of experience realized by the
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Commission, and all stakeholders involved, we find it reasonable, prudent and
appropriate to consider possible revisions to the statute. Similarly, the Commission
has begun to consider what options may be available within our purview to improve
our administration of the Act.

We thank the Committee Chairs and Members of the Committee for the
opportunity to testify and look forward to your questions and further discussion.
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Table 1: Filed Section 1329 Application Information
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Table 2: Section 1329 Application Bill Analysis
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