
 

 
May 24, 2022 
 
 
Chairman Marshall, Chairman Matzie, and Honorable Members of the House Consumer Affairs 
Committee, 
 
On behalf of the member companies of the Pennsylvania Retailers’ Association, thank you for 
allowing us to submit written testimony regarding HB 2202. 
 
Retailers have long supported the creation of a nationwide, uniform law to protect the data privacy of 
consumers.  And while HB 2202 has several provisions retailers are generally supportive of, for 
instance no private right of action and a relatively balanced obligation between businesses and 
service providers, there remains several provisions in the legislation that are of significant 
concern.  Having spoken with the sponsor, we very much appreciate his willingness to continue 
to discuss these concerns.  
 
Customer Loyalty Programs 
 
Of greatest to concern to retailers is the impact HB 2202 will have on customer loyalty programs.  For 
many retailers, these programs play a critical role in helping to retain existing customers as well as 
attract new customers.  
 
As drafted, HB 2202 prohibits discrimination against an individual for exercising any of the data 
rights established by the bill. It also establishes a carveout that provides for the continued 
operation of bona fide loyalty or rewards programs. These are both important provisions that are 
integral to any comprehensive data privacy bill. The first ensures that consumers are not 
retaliated against for exercising their statutory rights, and the second guarantees that the 
exercise of those rights does not curtail consumers’ voluntary participation in loyalty programs 
that often reward consumers with valuable benefits. 
 
Charging a different price or rate, or providing a different level or quality of goods or services, is 
an integral part of any loyalty program. In exchange for voluntary participation in a loyalty 
program (through which certain data about shopping habits and preferences is collected) 
consumers are able to benefit from tailored shopping experiences that provide individual 
rewards and discounts based on products that the consumer is likely to want or need. Such 
participation is always knowing, voluntary, and consensual. However, HB 2202 reaches beyond 
existing privacy laws in that it prohibits charging a consumer a different price or rate, or 
providing a different level or quality of goods or services to a consumer, if that difference is not 
related to the value of the consumer’s data.  
 
Tying any variation in price, rate, level, or quality to a data valuation, as HB2202 does, would 
render it nearly impossible to offer a robust and impactful loyalty program. This is due to the fact 
that each consumer shops differently, has different needs, and participates in loyalty programs 
for varying reasons at various times. Thus, it is impossible to accurately predict the value of 
every single loyalty participant’s data and then translate that into a consumer-specific price or 



service offering on a continual, real-time basis, as that valuation is subject to constant variability. 
This will ultimately have the effect of either weakening loyalty programs beyond any real utility 
or simply killing them because it will no longer be tenable for companies to operate them. 
Consumers who rely on the discounts and services afforded through participation in loyalty 
programs will be the ones most seriously hurt by this, as individuals whose budgets are tight are 
often the largest users of rewards programs. 
 
Basing discounts on a data valuation will yield unequal and unfair treatment of consumers 
because one participant, whose data may be more “valuable,” may actually need less of a 
discount than a consumer whose data is less “valuable.” For example, if a business’s “targeted 
customer segment” is young professionals with disposable income, the “value” of their data may 
be higher than elderly consumers on fixed incomes who, in actuality, need a greater discount 
that they cannot receive because their data isn’t valued as highly. Thus, conditioning the 
provision of loyalty program prices and services on something as subjective as a data valuation 
will create unfair and inequitable outcomes. 
 
We believe a better way to frame the relationship between data privacy laws and consumer 
loyalty or rewards programs is around voluntary participation, doing away with any requirement 
that benefits be tied to a data valuation. Voluntary participation is equivalent to an opt-in or to 
giving consent. Conditioning the offer of a different price or quality for a good or service on a 
consumer’s voluntary participation in a bona fide loyalty, reward, benefit, or club card program 
ensures that consumers are made aware of what information they are disclosing and how it is 
being used, while also requiring companies that offer such programs to continue protecting 
those consumers’ data at the same high level required by the remainder of the bill. Removing 
the data valuation ensures consumers remain able to benefit from robust, tailored benefit 
offerings that often help them purchase necessary items in a way that adds value to their lives 
and keeps money in their pockets. 
 
Effective Date 
 
Also of great concern to retailers is the effective date of the legislation.  We would respectfully 
request that businesses have at least two years to implement this should it become law.  There 
are tens of thousands of businesses in the Commonwealth that have not had to comply with a 
privacy law in any other state and those businesses will need time and a budget – particularly in 
this post-pandemic era of inflation and supply chain constraints that have diminished retailers 
already low margins of 2% or less – in order to fund and develop the technology and 
modifications to business practices required to come into full compliance with this privacy law 
once adopted.  Simply put, one year is not enough.  Lastly, and very importantly for retailers, the 
effective date should be July 1 and not January 1 of a given year in order to avoid the effective 
date of the act from occurring in the middle of the holiday shopping season.  
 
Definitions / Clarification 
 
Lastly, the bill contains several definitions that need to be altered in scope and provide greater clarity.  
For instance, the definition of “personal information” needs to be narrowed in scope by removing 
“household or consumer device.”  This key definition should be linked directly with a particular 
consumer.  This legislation should not define a personal privacy right over shared information 
since households may contain multiple unrelated individuals (i.e., roommates) and devices may 
be shared by multiple users (i.e., computers, smart tablets, smart TVs/set-top boxes, etc.) in a 
household.   We respectfully request additional clarification with regard to several other 
definitions. 



 
Again, thank you for the ability to submit written testimony on this important matter, and please 
do not hesitate to reach out with any questions you may have at john@paretailers.org or on 
my cell at (609) 213-6866.  
 
Sincerely,  
 
John Holub 
Executive Director 
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