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Thank you Chairman Cox, Democratic Chairman Mullery, and the House Labor and Industry
Committee for your attention to these issues. I appreciate the opportunity to offer testimony today
about the impact proposed legislation may have on the legal rights of public employees in

Pennsylvania.
My name is Danielle Acker Susanj; I am Vice President & Senior Litigation Counsel at the Fairness
Center, a public interest law firm representing those hurt by public-sector union officials.
Over our firm’s history, we have represented scores of public employees who have faced or are
facing legal issues that could be impacted by the bills under consideration. Today, I am here to
represent those clients and give them a voice.

I would like to address aspects of three of the bills before this Committee today.

I.

HB 2036

As the members of the Committee are no doubt aware, in 2018, the United States Supreme Court
decided Jams v. AFSCME, Council 31, in which it held that forcing public employees who were not
members of a union to pay agency fees, or “fair share fees,” was unconstitutional.
That decision set off a flurry of activity that has continuing effects on the Fairness Center’s clients
today. Public employees have the right under Janus not to pay the union when they are not union
members. Many employees resigned after Jams only to have union officials ignore or outright deny
their resignations.

—

Our firm has represented many employees who were told they could not resign because the contract
governing their employment contained a maintenance of membership provision. Pennsylvania law
currently authorizes these provisions, although our clients have argued that the law is patently
unconstitutional. These provisions, which a union and a public employer agree to include in a
collective bargaining agreement (“CBA”), prevent employees from ending their union membership
unless they do so during a 15-day window that occurs only once every few years.
Our clients have sued the Pennsylvania State Corrections Officers Association; AFSCME, Council
13; SEIU, Local 668; UFCW, Local 1776 Keystone State; and multiple PSEA affiliates over these
provisions in collective bargaining agreements. In these lawsuits, our clients argued that maintenance
of membership clauses, and the Pennsylvania statutory provision that authorizes them, are
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unconstitutional. For many of our clients, HB 2036 would remove what they see as an
unconstitutional limitation on their First Amendment rights. In fact, two federal judges have ruled
that maintenance of membership schemes are likely unconstitutional, and the unions I named
removed or abandoned this provision from their collective bargaining agreements after we filed
multiple lawsuits over this issue on behalf of our clients.

Yet, despite its questionable constitutionality, this law remains on Pennsylvania’s books. So long as
this likely unconstitutional provision remains part of Pennsylvania law, any union could include such
a provision in its contract governing public employees’ right to resign from union membership. For
many of our clients who have had their resignations rejected, HB 2036 would have addressed the
constitutional violations alleged in their federal litigation.

II.

HB 2042

Many clients come to us because they have only belatedly learned of their rights—often after union
officials or their public employer are already violating those rights. Notification of employee rights
could be relevant for these clients.
There are Pennsylvania public employees, including some of our clients, working today under
contracts with facially unconstitutional provisions. For instance, we represented a public school
teacher whose CBA with his school district says that employees must pay agency fees, or fair share
fees even though the Janus decision specifically says that such fees are unconstitutional. Incredibly,
that CBA was agreed to and signed after the Janus decision, which means the union and public
employer included this language even though they knew it was illegal under Janus. While representing
that client, we discovered that at least 20 CBAs signed after Janus by local school districts and local
PSEA-affiliates also say that employees must pay these illegal fees.

—

Setting aside the problem of public-sector union officials and public employers including illegal
language in CBAs, if employees do not know their rights, they cannot be expected to know which
provisions happen to be unconstitutional. This means that a teacher or school district employee who
reads a contract provision that says that fair share fees are required could conclude that she will have
to pay the union whether or not she is a member. That incorrect information could then influence
her decision to exercise her constitutional rights by joining the union or not.
HB 2042 could also affect employees like our dozens of clients who were told they had to pay the
union even after they resigned. Union officials asked these clients to sign membership documents,
and now use those documents to claim that employees have to keep paying as nonmembers. For
many of our clients, the union asked them to sign those documents in the months or even days
before and after the Janus decision. Essentially, union officials, or their lawyers, knew that the
Supreme Court would be deciding the Janus case, or that it had just been decided. So union officials
asked employees to sign membership documents as a way to respond. But public employees like our
clients do not have labor lawyers on retainer. Nor are they labor law experts, following every
relevant decision by the United States Supreme Court. They did not immediately know about the
Janus case and its holding. Without knowing that they had constitutional rights under Janus not to to
pay the union as a condition of employment, they signed documents that union officials now use
claim that they have to keep paying even when they are not members.
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If our clients had known their rights, they might have been able to make an informed decision when
asked to sign membership documents. This would have been all the more important for our clients
who have argued that the document they signed is unenforceable, and intentionally confusing,
misleading, or vague.

UFCW, Local 1776 is one of the unions that removed the maintenance of membership provision
from their CBA after one of our clients filed a lawsuit, as discussed above. But its president, Wendell
Young, told Bloomberg Law after that lawsuit that the union still had ways to restrict resignations.
And that appears to be the use of these membership documents.
Our clients have sued over these documents, arguing that they are confusing and unenforceable. In
fact, in one lawsuit, UFCW officials had to submit a sworn declaration to the court to explain how
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the union “interpreted the language” on the document because it was far from clear. The
membership document at issue in these lawsuits contains the following 206 words in two sentences:

—

I hereby voluntarily authorize my Employer to deduct from my wages
the sum equivalent to my regular union membership dues and further
direct said Employer to deduct any Initiation Fees and Assessments
which are due and payable by me a member of Local No. 1776
resulting out of action taken by the membership of the Local Union
and /or the By-Laws of Local 1776 and the Constitution of the United
Food and Commercial Workers International Association and remit
same to the Union. I further direct that this authority is to become
effective immediately, and after the present contract expiration date
shall remain irrevocable for a period of one (1) year therefrom or to
the expiration of said contract, whichever occurs sooner, and shall
continue in full force and effect there after unless I give written notice
to the company and the union by certified mail of my desire to
terminate said authority at least thirty (30) days and not more than
2
forty-five (45) days before any periodic renewal date of this authority.

HB 2042 would allow public employees, like our clients, to at least know their constitutional rights,
and be better armed to make an informed decision when asked to sign something like this.
III.

HB 2048

Our firm has represented several clients who resigned from their union and wanted the
Commonwealth to stop taking dues and political contributions from their wages. But the deductions
continued, even though our clients argue that it is blatantly illegal to force someone to make PAC
contributions. We have represented multiple clients who were in this situation after they resigned
until we lawyers got involved. HB 2048 would eliminate the possibility for the constitutional
violation our clients have alleged in this situation.

—

I look forward to addressing any questions you may have. Thank you.
Second Gold Decl., Kablerv. UFCW, Local 1776 Keystone State, No. l :19-v-00395-SHR (M.D. Pa. July 19, 2019), ECF
No. 35-1 .
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The “any periodic renewal date” is not explained or defined in the document. See Compl. H 28, Knabb v. UFCW, Local
1776 Keystone State, No. 5:21 -cv-04278-EGS (E. D. Pa. Sept. 29, 2021) , ECF No. 1 .
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