HOUSE CHILDREN AND YOUTH COMMITTEE
PUBLIC HEARING ON STATUTORY AND PROCEDURAL RIGHTS OF FOSTER PARENTS
JENNIFER L. ROGERS, ADMINISTRATIVE JUDGE
FAMILY AND JUVENILE COURTS
COURT OF COMMON PLEAS OF LUZERNE COUNTY

Majority Chairwoman Delozier, Democratic Chairwoman DeLissio, esteemed members
of the House Children and Youth Committee . Thank you for the opportunity to appear before
you and present testimony today.
I have been asked to provide comment in my role as Administrative Judge of Family and
Juvenile Court for the Luzerne County Court of Common Pleas. I have served in this role for the
bulk of my tenure as a common pleas judge, which will be 10 years at the end of 2021.
Specifically, I have been asked to address the rights of foster parents under the Pennsylvania
Juvenile Act to appeal a decision to modify a foster child's placement.

Information I am providing to the committee, including my thoughts on cases, statutes
and regulations, is in connection with matters about which I have acquired knowledge and
expertise through my judicial duties. Opinions and thoughts expressed in my statement and in
response to any questions are my own and do not reflect the views of the Pennsylvania
Supreme Court, the Luzerne County Court of Common Pleas or the Administrative Office of
Pennsylvania Courts ( AOPC).

Title 55, section 3700.73 of the Pennsylvania Code addresses when a foster parent may
appeal the relocation of a child from a fosterfamily. The section of the Code provides in
relevant part:
( a) Foster parents may appeal the relocation of child from the fosterfamily except under
one of the following conditions:

(1)
( 2)
( 3)
( 4)
(5)

The child has been with the foster family less than 6 months.
The removal is initiated by the court.
The removal is to return the child to his parents.
The removal is to place the child for adoption.
An investigation of a report of alleged child abuse indicates the need for
protective custody removed to protect the child from further serious physical
or mental injury, sexual abuse or serious physical neglect as defined in
Chapter 3490 ( relating to protective services ).

55 PA ADC section 3700.73 ( a).

Thus, there are five exceptions carved out within the applicable regulation which
prevent foster parents from appealing the relocation of a child from their care . Ifanyofthese
conditions are met, then the right of appeal is lost.
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In the case of Burns v . Department of Human Services , 190 A.3d 758 ( Pa. Cmwth. Ct.
2018), the Pennsylvania Commonwealth Court affirmed the decision of the Department of
Human Services, Bureau of Hearings and Appeals, in which the presiding administrative law
judge determined that the foster parents in that case, who had served in that capacity for seven
months, lacked the ability to appeal as the decision for removal had been initiated by the Court
of Common Pleas pursuant to 55 PA ADC section 3700.73 ( a) ( 2). The Commonwealth Court also
concluded that the Appellant foster parents were not entitled to notice of the proposed
removal of the child as they were not entitled to appeal. In the Burns case, the child was
removed and placed with his maternal grandmother.

The Pennsylvania Code defines "foster family" as 'The living unit, including the foster
family residence and foster parent, approved by a foster family care agency to provide foster
family care to children" 55 PA ADC section 3700.4 ( definitions) . Moreover, the Pennsylvania
Department of Human Services website indicates the following when addressing foster care in
Pennsylvania:

"Foster care provides temporary care with foster parents for children who are unable to
remain in their own homes and are placed in the custody of the county Children and Youth
agency by the courts."
As I interpret the Burns case, the Commonwealth Court held that it was the Court who
initiated removal ofthe child involved as it had granted the applicable Children and Youth
agency the authority to place the minor child with a relative. Beyond this holding, we cannot
lose sight of the directives of Act 14 of 2019, formerly Act 55 of 2013 ( Family Finding), which
directs a county agency to seekfamily connections at the time a case is accepted for services,
nor can we overlook the need for kinship care as a priority in the placement of children in our

Commonwealth.

As a judge, when deciding the propriety of changing a child's placement, I believe that I
must consider the length of time in placement with the family of proposed removal, the age of

the child and the relationships that he or she has established within the foster home, the
relationship that he or she has with the proposed receiving family and the opportunity for the
preservation of a connection to that child's family of origin. I must also consider the potential
trauma that a removal may have upon that child, in addition to any special needsthe child may
have and the respective abilities that each family has in meeting those needs, the presence of
siblings and/or other kin in either family, safety risks to the child in either home, in addition to
the geographical location of the homes in relation to the geographical location of the biological
parents as we work toward reunification with parents in most cases.
In my view, I maintain that a hearing as to the proposed relocation is necessary in all
cases and even after an emergency removal is granted, I require that a hearing be held within
two weeks ofthe removal.
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As it relates to best practices in foster parent involvement, foster parents, in my view
should always be afforded the opportunity to attend all permanency review hearings, may
submit resource family reports and may be called as witnesses in proceedings by any party .

Pennsylvania appellate courts have held that in order for foster parents to have standing to
intervene in a dependency proceeding one of the following criteria must be met :
1) Foster parents must be prospective adoptive parents .
2) Foster parents must have legal custody of the child at issue .
3) The care and control of the foster parents as it relates to the child must be at issue and in
question .

In re : J.S., 980 A . 2d 117, 122 ( Pa . Super. 2009) .

In the case of In re: M . R. F., III, 182 A . 3d 1050 ( Pa . Super. 2018) the Superior Court of
Pennsylvania explained that "case law has carved out a narrow exception to permit the limited
participation of a foster resource who has attained prospective - adoptive status: prospective
adoptive parents have standing to contest the child welfare agency' s decision to remove a child
it placed with them in anticipation for adoption ." kh_ at 1056.

The court in M . R.F., III determined that the foster parents were pre - adoptive parents in
that the couple had completed the adoption program administered by the Statewide Adoption
Network (SWAN) and had also been accepted by the applicable child welfare agency as a pre adoptive resource . Id. at 1057- 1058. Flowever, in the M . R. F, III case, the Superior Court refused
to permit a foster parent to be heard on any other issue other than proposed removal.
This holding is distinguishable from the outcome in the Burns case as even though the
foster parents in Burns had custody of the child for seven months, the removal was initiated by
the Court thus negating the right to appeal. Moreover, the foster parents in Burns, in my view,
would not have standing to intervene in the dependency proceeding as they were not pre adoptive, did not have custody of the child and their care and control were not in question.
In conclusion, I understand that difficult cases and circumstances may lead loving foster
families to feelthat they have not had the opportunity to be heard, despite the
aforementioned opportunities guaranteed to them including resource family reports,
appearance at permanency hearings or serving as witnesses at a removal hearing. In my
experience, I do not believe there is a need to statutorily broaden the voice of foster parents.
Current statutes, regulations and court rules, as further shaped by case law, in my view provide
the appropriate opportunities. It is our responsibility as judgesto ensure that such
opportunities are enabled and achieved .

Thank you for the opportunity to provide testimony to the committee on these
important issues. I am happy to answer any questions members may have .
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