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Chairman Hennessey, Chairman Carroll, and members of House
Transportation Committee, thank you for the opportunity to again testify and
comment on PennDOT's P3 Major Bridge Tolling Proposal.

The Associated Pennsylvania Constructors ( APC) is a trade association that
unites more than 400 members, including prime and subcontractors,
consulting engineers, material suppliers, manufacturers and others with an
interest in Pennsylvania's road and bridge construction industry. The
association has been serving the industry for over 90 years and represents
the majority of actively bidding contractors in the Commonwealth's $ 2 billion
highway industry.
Here with me today is George Mezey, Vice President of Trumbull
Corporation. Trumbull Corporation is a prominent industry leader in heavy
highway and heavy civil construction services across the entire mid - Atlantic
region. The firm is no stranger to public - private partnership arrangements,
and Trumbull has participated in such projects. Mr. Mezey is considered one
of the leading experts in this form of project delivery in the entire
Commonwealth.
In March of this year, we submitted testimony outlining our concerns
regarding the proposal. Chief among these concerns was the enormous risk
this initiative puts the entire Motor License Fund, and therefore the entire
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.

Pennsylvania highway capital program Today, this concern remains and is
even stronger after reviewing the department's RFQ documents.
We also stated in March that Public Private Partnerships are misrepresented
as low - cost new funding for highway projects that create innovative
solutions and add substantial work for local engineering and construction
firms. However, upfront costs, the high cost of private financing and
additional necessary owner oversight often drive P 3 project delivery costs
much higher than municipal bond- financed Design Build project delivery.
Associating toll financing with guaranteed availability payments to P3
financers introduces undue risk upon the Commonwealth's Motor License
Fund.

Additionally, our position remains that toll- financed projects could be a
complementary component in a comprehensive transportation funding
package that includes addressing the drain of the Motor License Fund by the
State Police budget, inflation sensitivity of existing revenue sources,
commensurate fees on alternate- fuel vehicles, and other funding methods.
But, advancing a risky P3 toll- financed initiative in the fashion that the
department has done up to this point places the financial viability of the
Commonwealth's highway transportation program at great risk for decades
to come.
We will again assert our plan for consideration of how Pennsylvania can
address its transportation funding challenges. Before we do that, we want
to outline several key areas of specific concern on the current P3 Bridge
Tolling Proposal.

Risk to the Motor License Fund
We mentioned before that Public Private Partnerships are misrepresented as
low - cost new funding for highway projects that create innovative solutions
and add substantial work for local engineering and construction firms. It is
important to understand that public private partnerships are not new funding
arrangements. They are simply a project delivery tool that has its own risks
and costs to complete the project. It is wrong to assume that any private
entity will simply "give the Commonwealth" money for its infrastructure
needs. Any funds derived from a P3 arrangement come at a premium cost
that ultimately will be borne by the Commonwealth and taxpayers.
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We would draw your attention to page 5 of the Request for Qualifications
document (RFQ Solicitation # 5321R01) issued on June 28, 2021. In section
2.5. 2 ( Funding) it states :

" The user fees collected on the Project bridges will be PennDOT's
primary source for funding the Availability Payments. In the
event that actual user fees are insufficient to fully fund the
Availability Payments in any given period, PennDOT
anticipates utilizing federal and Commonwealth funds to
satisfy PennDOT's payment obligations under the Project
Agreement." (emphasis added )
This provision in the RFQ presents many significant problems with this
particular P3 arrangement.
First, we strongly oppose the use of " Availability Payments" on this type of
project( s)

.

What are Availability Payments? Availability Payments are contractually
stipulated payments to the development entity that will be paid over a
period of time regardless of any other factors. Simply put, these
payments will be guaranteed to the winning concessionaire team over the
life of the contract period regardless of the toll assets' ability to generate
self - sufficient revenue streams.
As is the above stated section, PennDOT realizes this when it states that, "In
the event that actual user fees are insufficient to fully fund the Availability
Payments..."

According to ASHTO, " Availability payments are often used for toll facilities
that are not expected to generate adequate revenues to pay for their
own construction and operation. In this case, the project sponsor retains
the underlying revenue risk associated with the toll facility rather than
the private partner . " ( emphasis added) source :
http : / / www.financinqtransportation.org /
We maintain it is bad public policy to advance an anticipated $ 2 billion user
fee toll project without knowing if the revenue generated from the tolls can
sustain the project. Because if the tolls are not able to sustain the payment,
as is stated in the documents, PennDOT must satisfy the contractual
obligations and make the Availability Payments by tapping into federal and

APC P3 Bridge Tolling Proposal Testimony Page 4

state funds that should be going to other infrastructure projects. If the tolls
are not sufficient to make these payments 10, 20 or even 30 years down the
road, PennDOT will have no other recourse other than to take from the
Motor License Fund to satisfy the payment obligations This will directly
correlate to other projects being cut around the Commonwealth.

.

It is the wrong time to advance such a risky proposal, especially when
Congress is poised to take action on a federal infrastructure bill and at a
time when much is unknown regarding the long-term impact of COVID- 19 on
our society. Frankly, this is an alarming approach and places too much risk
on the state's Motor License Fund You only have to look to surrounding
states to realize this point

.

.

The state of Virginia — largely seen as a national leader in the use of Public
Private Partnerships to build several large, high - value infrastructure
projects — has learned from its mistakes and enacted a statute prohibiting
the use of Availability Payments. We strongly encourage you to learn from
Virginia and do not allow Pennsylvania to make this same mistake.
It is impossible to predict driving patterns, economic conditions, societal
changes, natural disasters, future health pandemics, etc. and how that will
impact the financial analysis of this project . With an Availability Payment
structure in place, the fiscal weight of the project could collapse, leaving the
Commonwealth of Pennsylvania and its taxpaying residents holding the bag.

P 3 Proposal Lacks Clear Information and

Transparency

From the beginning, the P3 Bridge Tolling Proposal lacked transparency. For
example, when the P3 Board first considered the proposal in November
2020, there was no specific mention of bridges and no description of projects
in the P3 Board's resolution. Also, there was no notice in the Pennsylvania
Bulletin , no time period for public input, and no description as to how any
bridge was to be paid for, i.e., user fees or tolling. And, we question if the
P3 Board has the authority to tax and appropriate funds without legislative
oversight. Actions such as this should only be taken in a publicly vetted
process within the constitutional powers vested with the General Assembly
and not at the sole discretion of the P 3 Board.
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A major concern exists regarding the current status of the P3 proposal in
that the department has short - listed three teams to continue with the
project when several key factors are still to be determined One of the
largest of these is the impact on local communities also known as traffic
diversion studies. The department is saying it is conducting this research
currently, but not having that information AND not knowing how those
impacts will be addressed is, again, bad public policy This research and
data should be known, and a public plan put in place, to mitigate the local
impacts before any project moves forward or is awarded to a bidding team.

.

.

We would submit that any traffic diversion and revenue projection studies be
done in a manner that are not overly optimistic. Most toll road failures are a
result of overstated projections that were skewed to meet a predetermined
outcome. This step needs absolute transparency and void of any bias.

Second, it appears to us that the Department will not truly know what the
actual costs will be until just prior to financial close. This will be long after
the winning team was selected and also after having spent tens of millions of
dollars to get to that point. Should the project costs exceed the anticipated
costs at the initial team selection, then the likelihood of either canceling the
entire project, portions of the project, or even having to divert more money
from the core program to make the Availability Payment is increased
significantly Either way the taxpayers will ultimately pay this these
increased costs.

.

Tolling does have its place in the funding of our infrastructure, but only when
used in the right situation and circumstances. User fee based tolling
projects tend to be the most successful when applying to new infrastructure
assets or new infrastructure alternatives in areas of high - volume traffic. It is
doubtful if any areas in the Commonwealth except for perhaps the Schuylkill
Expressway and the 1- 95 corridor have similar traffic volume as other
successful P3 projects in other states. If applied in this manner, any private
development team can assess and analyze the financial viability and
determine if it wants to participate in such and endeavor. Additionally, the
state as owner can place all the financial toll risk on the private entity. This
eliminates the concerns and risks associated with the state's Motor License
Fund and maintains the viability of the rest of the capital program.

Finally, in order to sustain financial security of this project, toll rates MUST
be established to pay for the entirety of the project. The RFQ specifies little

APC P3 Bridge Tolling Proposal Testimony Page 6

guidelines on how toll rates will be calculated, how and what frequency they
may be adjusted, or even who sets them. We are left to assume these
decisions rest with the Secretary of Transportation, who would have little if
any oversight on these matters once the project is in place. We urge caution
with this approach because the establishment of tolls must be independent
of political pressures that would endanger the financial viability of making
the Availability Payments.

Proposal

Will Be More Costly Than

Necessary

We stated before, and will state again, that it is a myth that P3 delivery is
equivalent to lower costs In fact, history has shown the contrary.

.

Inclusive in the project — certainly within an Availably Payment model — are
costs not typically incurred by the government agency with their more
traditional delivery methods. These costs include:

•
•
•
•

Concessionaire's return on investments in the 10 to 15 % range;
Carried interest charges by the equity partners of the concessionaire
team which can be in the 8 to 12 % range;
Legal fees associated with the bond holders for the financing portion of
the project, higher profit margins by the contracting teams which are
typically 50 to 100 % higher than a traditionally bid project;
More double markups on multiple tiers of contractors used on these
type of projects, higher interest rates than General Obligation bonds
and higher insurance rates than typical PennDOT contractors incur due
to the risker nature of the delivery method.

APC is concerned that if these projects go forward without proper cost
analysis and assurances that toll revenues will cover Availability Payment
obligations to the developer, the Motor License Fund will be considerably
burdened as the entire toll risk will be on the Motor License Fund.

Senate Bill 382

Before you is Senate Bill 382, sponsored by Senator Wayne Langerholc.
Regardless of how you feel about this particular P3 Bridge Tolling proposal
put forth by PennDOT, we would argue that this legislation makes several
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common- sense, good - government reforms that are vital going forward. A
project of this magnitude with as far- reaching effects on the citizens of
Pennsylvania should never have been approved by the Public Private
Partnership Board without exhaustive and critical information regarding the
programmatic and financial aspects of the nearly $ 2 billion initiative. When
approved, the board had no financial cost information, no timeframe
reference, and amazingly didn't even know the locations of the bridges
which weren't announced until three months later. Additionally, no public
input or comment period was allowed on the proposal before action was
taken. Finally, all this was done during a time when the General Assembly
was ending its session sine die and was not given adequate opportunity to
weigh in on the proposal as outlined by law.
For these reasons, we ask you to consider passage of Senate Bill 382, which
will afford the General Assembly and the general public ample opportunity to
review such proposals and provide comment and discourse. No project of
this magnitude should ever advance under the cover of darkness.
Successful P3 projects in other states were accomplished with full open and
transparent processes as well as with full partnership between the state
department of transportation, the governing legislative body, stakeholders,
winning procurement team, and the general public This has not been the
experience with this proposal here in Pennsylvania thus far.

.

Some of the key reforms in Senate Bill 382 that we support include :

•

Increased transparency by requiring PennDOT to publish a detailed
analysis prior to the P3 Board's voting meeting, and mandating
PennDOT to distribute a copy of the P 3 Board's resolution, with or
without a user fee, within 24 hours to the General Assembly.

•

Incorporate public input by creating a new 30 - day public comment
period prior to the P 3 Board's voting meeting.

•

Create a checks- and - balance on the P3 Board by clarifying the P3
project with a user fee shall be deemed disapproved unless the
General Assembly supports the resolution approving the P3 project
with a user fee, following the same process as the Commonwealth's
surplus land that has been in existence since the 1980s

.
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APC Proposal - Return Funds to Motor License Fund to Pay Debt
Service on Bonds for Major Bridges

When testifying in March, we submitted a framework for an alternative
proposal. We would again put that before you for consideration, especially
in light of Congress being poised to enact a new, five - year federal
reauthorization of the Federal Highway Trust Fund that will provide nearly
40% additional federal monies for the Commonwealth's infrastructure. We
strongly suggest that with these additional funds, there are ways in which
the Commonwealth can finance these 9 bridges with traditional means
without future risk to the Motor License Fund.
As we suggested before, rather than accessing the more costly private
financing market, government project owners can access lower -cost
financing through the municipal bond market and the GARVEE Bond program
at the U.S. Department of Transportation. GARVEE bonds are Grant
Anticipation Revenue Vehicles or GARVEEs which are debt instruments that
pledge future Title 23 Federal - aid funding and come a much lower financing
cost to the Commonwealth.
By accessing the municipal bond market, PennDOT could take advantages of

historically low interest rates. If the Commonwealth had accessed the bond
market in January 2021, it might have secured an interest rate of 1.21% on
a 20 -year bond and 1.49% on a 30 -year bond. Typical transaction costs on
$ 500 million in bond underwriting would be less than $ 500,000.

Also, APC previously proposed a 10-year plan to reduce the amount of MLF
funds to the State Police at a rate of $ 65 million per year ( approximately
equivalent to 1 penny of gasoline tax) until the amount reached zero in FY
2029 - 30. We renew our call for a complete phase out of money going from
the MLF for State Police. Again, we suggest that directing this phased -out
money be used for debt service which would allow for the major bridges to
be constructed without the need for a risky P3 financing arrangement. $ 2.0
billion in General Obligation bonds would require about $150 million per year
for debt service. The bond issuance could be phased in over a period of
years.
This proposal has the support of the public. Our research shows that 64% of
Pennsylvanians oppose diverting transportation funds for non -transportation
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uses and 73% support restoring transportation funds for transportation uses
more quickly than the current schedule as outlined in the Fiscal Code.
We want to be clear; this is not about whether State Police operations need
to be funded. This is about how much Motor License Fund revenue should
support State Police activities, given the State Constitution. Again, we are
pitting safe roads against public safety, which we believe is bad policy.

Conclusion
We believe that Public Private Partnerships are misrepresented as low - cost
new funding for highway projects that create innovative solutions and add
substantial work for local engineering and construction firms However
upfront costs, the high cost of private financing and additional necessary
owner oversight often drive P3 project delivery costs much higher than
municipal bond financed Design Build project delivery. Associating toll
financing with guaranteed availability payments to P3 financers introduces
undue risk upon the Commonwealth's Motor License Fund .

.

,

Toll- financed projects could be a complementary component of a
comprehensive transportation funding package that includes addressing the
drain of the Motor License Fund by the State Police budget, inflation
sensitivity of existing revenue sources, commensurate fees on alternate fuel
vehicles, and other funding methods.
By accelerating a phase - down of Motor License Fund monies currently going
to the General Fund for the State Police, PennDOT could bond- finance
needed repairs to major bridges and procure engineering and construction
by conventional procurement and Best Value methods.

The Associated Pennsylvania Constructors would like to again thank
Chairman Hennessey, Chairman Carroll, and the entire committee for giving
us the opportunity to provide testimony today. We remain willing to work
with the committee members and staff as you look for ways to address the
Commonwealth's transportation and infrastructure challenges. Our
organization stands by and pledges our support to work with you in
developing meaningful legislation in the weeks and months ahead.
# # #

