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Good morning. 

I would like to start by thanking Majority Chairman Kauffman for the invitation to testify today. 
This is an extremely important piece of legislation and I urge this body to pass it as quickly as 
possible. 

For background, I am the Policy Director of the Public Participation Project (PPP). PPP is the 
only national non-profit organization in the country dedicated solely to fighting SLAPPs, and we 
primarily do so in two ways: 1) we work with states to enact and/or strengthen their own 
anti-SLAPP laws; and 2) we work on legislation at the federal level to combat SLAPPs. 

I want to note that I previously submitted testimony on this issue in 2014 regarding Senate Bill 
No. 1095, and I am re-submitting that testimony as an attachment to this one today. In that 
testimony, I focused generally on the problem of SLAPPs, gave examples of SLAPPs in 
Pennsylvania, and discussed the importance of the proposed legislation in Pennsylvania at that 
time. I still believe that all of that information is important and worthy of consideration. 

Today, however, I would like to start with a discussion about the two court cases that this 
Committee has been reviewing in addition to the legislation, one from the Supreme Court of the 
state of Washington and one from the Supreme Court of the state of New Hampshire. 

A few things to remember to start: 

1) In regards to the New Hampshire opinion - it is important to point out that it was from 
1994, when there were only a few anti-SLAPP statutes on the books and very little case 
law even on those existing statutes. This was in the early days of anti-SLAPP legislation 
across the country and a lot of states and courts were still grappling with these new laws. 

2) Regarding the Washington Supreme Court case, it's important to point out that legal 
scholars across the country have agreed that the language used by Washington in its 

anti-SLAPP statute was overly aggressive and not consistent with the language of other 
state anti-SLAPP laws like California, which has been on the books for over 20 years 



and upheld in the courts. I have attached several articles from these scholars to 
reinforce this point. 

I am also attaching a law review article from Andrew Rome that was published in the Vermont 
Law Review. I think it does an excellent job of summarizing why the proposed anti-SLAPP bill 
in Pennsylvania before us today is easily distinguishable from the Washington case. For 
context, in this article, the author was examining Vermont's anti-SLAPP law and the issues 
addressed in both the Washington and New Hampshire cases, and I would like to read an 
excerpt of that article for you here today: 

E. Adopting California's Probability Standard 

Notwithstanding the opinion of the New Hampshire Supreme Court, 
the Vermont Legislature should amend§ 1041(e) and adopt California's 
anti-SLAPP burden-shifting probability standard. As explored above, antiSLAPP 
burden-shifting provisions face criticism that the burden placed on 
the plaintiff is unconstitutional because it goes above other accepted 
procedural motions used to dismiss or adjudicate complaints. Moreover, 
the trial court must weigh evidence and decide disputed issues of fact, 
which exceeds the limits of summary judgment. The Washington and 
New Hampshire decisions followed these themes. California's approach 
resolves both concerns. 

First, in California, the plaintiff's burden is consistent with summary 
judgment. From start to finish in any court proceeding, the plaintiff must 
demonstrate some level of merit. Under summary judgment's burden shifting standard, 
the party with the burden of proof at trial must produce 
enough evidence to meet that burden (preponderance of the evidence, clear 
and convincing, or beyond a reasonable doubt). Under California's antiSLAPP 
statute-as in summary judgment-the courts construe evidence in 
the light most favorable to the non-moving party. The non-moving party 
(plaintiff) is required to produce only sufficient prima facie evidence to 
signal a probability of success on the merits. The requirement remains 
consistent with a preponderance-of-the-evidence burden, which typically 
equates to the plaintiff's evidentiazy burden during a civil trial. 

Therefore, California's anti-SLAPP statute is no more cumbersome than 
summary judgment. 

Second, the process courts in California undergo during anti-SLAPP 
motions does not exceed the limits of summary judgment. In the course of 
procedural motions to dismiss, trial courts are not supposed to weigh 
evidence to determine probabilities of success. However, during 
summary judgement, a court will examine evidence through the lens of the 



plaintiff's evidentiary burden. Trial judges examine whether "a jury 
could reasonably find either that the plaintiff proved his case by the quality 
and quantity of evidence required by the governing law or that he did 
not." In this way, during summary judgment, trial courts do weigh 
evidence to some degree, but only in deciphering whether the plaintiff met 
her evidentiary burden. California's anti-SLAPP burden-shifting standard 
uses the same approach. It asks the court to inquire whether the plaintiff put 
forth prima facie evidence, which-if taken in a light favorable to the 
plaintiff-demonstrates a probability of success on the merits. 
Consequently, the anti-SLAPP burden-shifting process stays within the 
lanes of the plaintiff's minimal evidentiary burden at trial. 

As that law review article and numerous California courts have pointed out, because the 
proposed anti-SLAPP statute before us uses language similar to California's anti-SLAPP law, I 
am confident that this body can rest assured that the statute does not in any way violate the 
right to a jury trial. To help ease any remaining concerns, I am attaching several opinions from 
California courts that show, as the California Court of Appeal pointed out, "The Statute, Properly 
Construed, Does Not Violate the Right to Trial by Jury." 

Finally, I want to address two important exemptions that I think should be added to this bill. A 
little over 10 years after California enacted its anti-SLAPP law, it enacted exemptions based on 
its decade of experience with this law. In response to a "disturbing abuse" of California's 
anti-SLAPP law, the California Legislature enacted both the commercial speech and public 
interest exemptions, prohibiting anti-SLAPP motions to challenge certain public interest lawsuits 
and claims that arise from commercial speech or conduct. 

I am attaching a recent article published by PPP's Policy Analyst, Julio Sharp-Wasserman, 
which points out why both of these exemptions are important and gives examples to show why. 
In short, anti-SLAPP statutes are designed to help protect against legal bullies who want to use 
our already overcrowded court systems to try to intimidate, silence, and harass their critics. 
These exemptions help make sure that the law is carried out with the legislature's actual intent. 

Again, I want to thank you all for considering this important piece of legislation and I hope that 
you quickly enact it to promote the constitutional rights of Pennsylvania's citizens and 
encourages their continued participation in public debate. Without a strong anti'.".SLAPP law_ in 
Pennsylvania, the legal bullies will continue to prevail. 

I'm happy to answer any questions that you may have. 
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Public Participation Project 

March 25, 2014 

Senator Lawrence M. Farnese, Jr. 
543 Main Capitol Building 
Harrisburg, PA 17120 

Fighting for Free Speech 

2903 Sacramento Street 
Berkeley, CA 94702 

(510) 610-6757 
info@anti-slapp.org 

Re: Support for Senate Bill No. I 095 

Dear Senator Farnese: 

The Public Participation Project (PPP) is a national non-profit organization dedicated to 
protecting citizens from lawsuits designed to chill their ability to communicate with their 
government or speak out on issues of public interest. These lawsuits are known as Strategic 
Lawsuits Against Public Participation (SLAPPs). SLAPPs are brought not to vindicate legal rights, 
but to harass and intimidate, and to divert attention and resources away from the underlying 
public issue. Such lawsuits turn the justice system into a weapon and have a serious chilling 
effect on free speech. 

Because many states still do not provide sufficient protections for such speech and petitioning 
activities, PPP is working to pass federal anti-SLAPP legislation in Congress. A federal anti
SLAPP bill will provide a streamlined procedure to dismiss lawsuits designed to chill public 
participation. PPP has built a coalition including over one hundred organizations and businesses, 
as well as prominent individuals, who support federal anti-SLAPP legislation. PPP also assists in 
efforts to pass anti-SLAPP legislation in the states, and it monitors SLAPP developments in 
legislatures and courts across the country. PPP provides online educational resources, including 
a collection of state speech laws and First Amendment scholarship, and provides commentary 
on current SLAPP cases and legislation. 

SB I 095 Would Add Important Protections to Pennsylvania's Anti-SLAPP Law 

The Pennsylvania Legislature recognized the problem of SLAPPs when it enacted its anti-SLAPP 
legislation in 2000, noting, "[i]t is contrary to the public interest to allow lawsuits ... to be 
brought primarily to chill the valid exercise by citizens of their constitutional right to freedom 
of speech and to petition the government for the redress of grievances." H.B. No. 393, I 84th 
Reg. Sess. (2000). 
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However, Pennsylvania's anti-SLAPP law is exceedingly narrow, protecting only against lawsuits 
brought on the basis of statements made about ongoing environmental regulation and 
compliance. To be protected, statements must be geared toward affecting a favorable 
government outcome, whether addressed to the government body with jurisdiction, or to a 
t hi rd party if t here is a reasonable likelihood the statements will result in a favorable 
government outcome. 27 Pa. Cons. Stat. §§ 7707, 8301 -05. Although this is important 
protection, it leaves those who speak out on issues other than the environment vu!nerab!e to 
lawsuits designed to silence their public participation. 

This is why PPP supports SB I 095. SB I 095 will protect Pennsylvanians who engage in petition 
and speech in connection with an issue of public interest, no matter where they speak out. 
Specifically, SB I 095 protects against SLAPPs by: 

I. Broadly defining protected speech to include statements about any public issue, 
not just environmental issues; 

2. Providing a procedure for quick dismissal, and limiting or prohibiting discovery in 
a SLAPP; 

3. Providing for potential attorney's fees and costs for a defendant who 
successfully has the case dismissed. 

Organizations and individuals from Pennsylvania have publicly supported federal anti-SLAPP 
legislation, wh ich includes broad protections similar to those contained in SB I 095. Among 
those supporters are the Pennsylvania Center fo r t he First Amendment, Pennsylvania Freedom 
of Information Coalition, Pennsylvania NewMedia Association, and Robert D. Richards, 
Distinguished Professor of Journalism and Law at Penn State University. 

SLAPPS in Pennsylvania 

Pennsylvania has been home to troubling SLAPP suits over the past 20 years that demonstrate 
the tremendous need for this important legislation. If Pennsylvania had a strong anti-SLAPP law 
on the books, these SLAPP targets could have potentially gotten these baseless suits dismissed 
quickly and relatively painlessly. Below are just a few examples of SLAPPs that have affected 
citizens of Pennsylvania: 

In 2009, parents of children in an online charter school raised issues in their online chat room 
about management and improper relationships between management and the board of 
directors. The head of the school responded by suing six of the parents for defamation, alleging 
$150,000 in damages. See attached Exhibit A 

In December of 2008, the Philadelphia Inquirer ran a story about Chester Charter School, 
raising issues of the school's use of public funds. In January of 2009, the operator of the charter 
school sued the paper, along with an editor and three reporters, for defamation and other 
claims. See attached Exhibit B. 
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In 1996, medical services provider Beverly Enterprises sued a nurses union for malicious 
defamation in the publication of fliers and radio statements about safety issues and the ongoing 
labor dispute between the union and the medical services company. See attached Exhibit C. 

In 1997, the same medical services provider sued the local president of the Service Employees 
International Union, accusing her of defaming an executive of the company in a one-on-one 
confrontation at a raily and at an informal town hall meeting called by five membeis of 
Congress. See attached Exhibit D. 

In 1998, Dominick Morgan had LASIK surgery performed by father and daughter doctors, the 
Nevyas. Thereafter, he was left legally blind. Morgan started a website, Lasiksucks4u.com, on 
which he chronicled his treatment and experience, and made specific references to the Nevyas. 
The Nevyas sued. The Nevyas then added Morgan's attorney as an additional defendant in a 
second amended complaint, alleging defamation based on letters his attorney wrote to the U.S. 
Food and Drug Administration that Morgan had posted on his website. See attached Exhibit E. 

If Pennsylvania had a strong anti-SLAPP law, defendants like those above could have filed an 
anti-SLAPP motion early on in the case, potentially getting it dismissed early without incurring 
substantial attorney's fees. 

Conclusion 

In today's world, financial health, public safety, environmental well-being, national security, and 
government accountability all demand an active, engaged citizenry. Technology now facilitates 
this vital discourse and, makes it possible for everyone to don the hat of journalist, editor, town 
crier or anonymous pamphleteer. SB I 095 is particularly timely: it protects and encourages 
critica'I open dialogue, whether that speech takes place in the town square, on a cable news 
network, or a blog or consumer review website. 

The Public Participation Project is proud to support SB I 095. 

Sincerely, 

[-- rtt1 
Evan Mascagni 
Polley Director 
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Slander or freedom of speech? A 
charter school's founder sued 
parents over pointed e-mails: Some 
see First Amendment issues. 

By Martha Woodall INQUIRER STAFF WftlTER 

POSTED: February 09, 2009 

For months, parents from the Agora Cyber Charter School in Devon 
were e-mailing about their difficulties obtaining information on the 
financial arrangement between the school's founder and her 
management company. 

"I have not given up my fight to clean up this mess. As a taxpayer, I will 
not rest .. • until legal authorities have dealt with June Brown and her 
funneling of public funds directly Into her pocket," parent Gladys 
Stefany of Milford, Pike County, wrote in a Dec. 17 message to an 
online group of Agora parents. 

Stefany says she thought she was making a legitimate comment about 
the woman who founded her daughte~s taxpayer-funded school. 

Dorothy June Brown responded by suing Stefany and five other 
parents for defamation, accusing them of slander, libel and civil 
conspiracy. The suit also names the Agora Parent Organization and 
unnamed others. · 

The suit, which seeks more than $150,000 in damages, raises 
questions: When does criticism of a public official cross the line? And 
when does a lawsuit against the critics become an attempt to stifle free 
speech? 

A suit aimed at quashing public debate or stopping criticism of officials 
is known as a "strategic lawsuit against public participation" (SLAPP). 
First Amendment experts and some legal scholars say such suits have 
a chilling effect on free speech. 

"They are often going after people who have no money to pay 
damages or anything,' said David Kalrys, a professor of constitutional 
law at Temple University. "They have nothing to gain but to shut them 
up. It's the classic chilling effect." 

Such suits "strike at the very core of our democracy because they do 
discourage ordinary citizens from participating in matters of public 
importance," said Paul K. McMasters, former First Amendment 
ombudsman at the Freed om Forum in Arlington, Va. 

The Agora parents said they believe they are targets of a SLAPP. 

The attorney who represents Brown and her management company 
disagreed. 

"It is a defamation suit," attorney Wendy Beetlestone said. "The 
defendants have the right to defend themselves like anybody else. It 
isn't a SLAPP lawsuit." 

Other lawyers and Flrst Amendment· scholars, though, said that 
SLAPPs are often defamation cases ~nd that the Agora suit seemed to 
fit the pattern. 

"That Is certainly how a SLAPP suit looks," said Robert D. Richards, a 
professor of journalism and law, who eodlrecls the Pennsylvania 
Center for the First Amendment at Pennsylvania State University. 

Filed Jan. 21 in Montgomery County, the suil Is an outgrowth of 
parents' efforts \o obtain answers to ques\lons about the financial 
relationship between Brown and her management company, Cynwyd 
Group L.L.C., and the cyber charter school 

Agora, which provides onllne lnstruotion to 4,000 students across the 
state, rents its headquarters from Cynwyd under a nine-year lease. and 
pays the firm a management fee. Brown owns Cynwyd and serves as 
its senior consultant to Agora. 
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The suit says the parents made misleading statements online and in complaints to the state Department of Education "that give 
the clear blfl false impression that Dr. Brown is corrupt, incompetent and possibly criminal." 

In one of the e-mails, Stefany complained that Agora and its board of trustees In November banned parents from communicating 
with one another via school e-mail and an online forum maintained by the school. 

"This action is being done for the clear purpose of covering up Ineptitude, malfeasance and nnancial corruption on the part of Ms. 
Brown and, by their silent acquiescence, the Agora Cyber Charter School Board ofTrustees," Stefany wrote to Brown and the 
board president. 

Beetlestone said that when parents refused to heed requests to stop defaming Brown, the educator flied suit because she saw it 
as the only way to end the defamation. 

The suit said Brown and Cynwyd Group's ability '1o attract business is dependent on Dr. Brown's replflatlon within the local 
educational community, a reputation that defendants' statements have compromised." 

The parents have denied the charges. They don't yet have an attorney because they can't afford the $300- to $500-per-hour fees 
lawyers have quoted. 

The parents already have received their first round of information requests from Brown's attorney, including all documents and 
communications they sent to The Inquirer and other news media. 

Gene Roberts, former Inquirer editor and a journalism professor at the University of Maryland, has long been concerned about 
SLAPP suits. 

"By and large, they are a well-honed technique to stine debate," he said. "Unfortunately, they often work because they scare 
people into silence. They can visualize losing their homes." 

He added: "I have long felt there ought to be a legal assistance organization that weighs In on behalf of people who are targets of 
SLAPP suits." 

Legal experts said they knew of no other cases of parents at a publicly funded school in Pennsylvania being sued by school 
officials for defamation. 

"The right to petition the government is a separate right under the First Amendment In addition to freedom of speech, and your 
right to discuss and ask questions about what some officials are doing," said Temple's Kairys. "The finances of these schools are 
fair game." 

Although the lawsuits have been around for decades, two professors at the University of Denver came up with the term SLAPP 
about 1 O years ago. George W. Pring and Penelope Canan brought attention to their growing use in the book SLAPPs: Getting 
Sued for Speaking Olli, published by Temple University Press in 1 gg5, 

SLAPP cases often involve real estate developers and other companies with deep pockets who sue citizens who oppose their 
proposed developments. They have surfaced all over the country, McMasters said. 

He said it is hard to keep track of SLAPP suits, though, because they are filed as defamation suits or as tort claims in local courts. 

Pennsylvania and 25 other states have passed some form of anli-SLAPP laws to protect citizens. Many of the laws provide a 
speedy process for dismissal of suits involving citizens engaged In rights guaranteed by the First Amendment, Including freedom 
of speech and petitioning the government for redress. Many of the laws require the developer or public official who brought the suit 
to cover citizens' legal fees If the case is tossed out of court. 

But Pennsylvania's 2001 statute was so watered down in the state Senate that it only covers citizens who speak out on 
environmental concerns, according to a prime sponsor, State Rep. Camille "Bud" George (D., Cleameld). New Jersey does not 
have an anli-SLAPP law. 

George said he has been trying to expand the law to protect citizens who make comments in good faith about any issue of public 
concern. 

He began trying to get an anti-SLAPP law passed in 1994 after one of his constituents was sued for complaining that nearby 
mining had caused her basement to flood. 

"Nobody," he said, "should be denied their rights to put forth their position by being buffaloed by the big power interests or the 
government." 

Richards of Penn State, who has worked with George, said Pennsylvania's law, known as the "Environmental Immunity Act," is so 
narrow it offers little protection. 

In fact, the law was no help to residents of Montgomery County's Lower Gwynedd Township who opposed Penllyn Greene, a 
townhouse development. The developer sued them in 2003, saying their efforts to stop the project had abused the legal process 
and harassed him and potential buyers. 

The courts ruled the residents' statements and actions, including zoning appeals, were not covered because they did not 
constitlfle "complaints .. . to a governmental agency" as described in the law. 

The state Supreme Court turned down the residents' appeal without comment in 2007. The lawsuit continues. 

Contact staff writer Martha Woodall at 215-854-2789 or martha.woodall@phillynews.com. 
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assistance to journalists since 1970 

Charter school official sues Philadelphia Inquirer for defamation 

Kathleen Cullinan/ Libel/ Quicklink /January 9, 2009 

A charter school official is suing 171e Philadelphia Inquirer for defamalion 1 the paper reports. 

Vahan Gureghian, chief executive of the managing company for Chester Community Charter School, claims a series of 

aiticles on the school's handling of public funds were fueled by failed business negotiations he says he had with the Inquirer 

publisher. According to the newspaper, the articles pointed out that the charier had spent a consistenlly high proportion oa 

administration expenses and a consistently low portion on teaching. 

Inquirer editor William Marimow countered in the paper thal the reporting was 11accurate ... thorough ... . .. and ii focuses 

on an issue of public importance." 

''To me, that is what the First Amendment is all aboul,1' Marimow said. 

A lawyer for Tile lnq11irer's parent company, Philadelphia Media Holdings, challenged Gurcghian's claims that he and 

publisher Brian P. Tiemey were even in "negotiations regarding a business transaction," as the paper put it. 

«J Reporters Committee for Freedom of the Press 

1101 Wilson Blvd., Suite I 100, Arlington, VA 22209, (800) 336-4243 or (703) 807-2100, info@rcfp org 
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SEIU Wins Historic Injunction Against Beverly 
Enterprises; Hundreds of Nursing Home 
Workers Granted Reinstatement to Work 
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WASHINGTON, Jan. 22 /PRNewswire/ ··U.S. District Court Judge D. Brooks Smith 
yesterday granted an injunction in Pennsylvania against Beverly Enterprises 
ordering Immediate reinstatement of hundreds of workers represented by lhe 
Service Employees International Union (SEIUl. The lnjuncHon was sought by the 
National Labor Relations Board (NLRB) at the request of the Union. In Aprll 1996, 
nearly 1,000 nursing home workers employed by Beverly went on strike to protest 
Beverly's unfair labor practices al its Pennsylvania facilities. The strike lasted only 
three days but Beverly responded by Illegally permanenUy replacing hundreds of the 
strikers, and denying other workers their former positions. 

The U.S. District Cou11 Order requires that Beverly "reinstate all of the employees 
who participated In the April 1. 1996 strike al the fifteen health care facilllles to their 
former posllions during the pendenc~ of lhe unfair labor practice charges before the 
Board ." Beverly's refusal to reinstate the ~undreds or employees to their former 
positions "has great poten1ial lo jeopardize the integrity of the bargaining process," 
according lo the Judge. The NLRB is currently liligatrng hundreds or unfair labor 
practice charges against Beverly, including charges against the company for firing 
strikers for speaking out about company practices, tearing down union bulletin 
boards, barring union representatives, and threatening and conducting surveillance 
against nursing home workers in union nursing homes throughout the state. 
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"We feel vindicated by the judge's decision, and by the message It sends to 
lawbteakers like Beverly who choose to Ignore our nation's labor laws and treat 
nursing home workers with such contempt," said Andrew L. Stern. president of the 
1.1 million-member union. "We are proud of our members in Pennsylvania for their 
pallenoe in waiting for this long overdue order. We question whether a company llke 
Beverly, which operates wllh taxpayer funds and spends enormous amounts of 
money trying to break the union should be doing business In Pennsylvania al all. 
Beverly's ldeolo.gical opposition to the union harms the residents, workers, and 
stockholders." 

Beverly Enterprises, the nation's largest nursing home chain, operates 632 nursing 
homes In 33 states and the District of Columbia and took in more than $3 billion in 
revenues in 1995. 

SEIU Locals 585,668 and District 1199P represent approximately 8,000 nursing 
home workers Including 1,800 employed by Beverly Enterprises in Pennsylvania. 
SE! U is the largest health care workers Union with 1.1 million members In the United 
States, Canada and Puerto Rico. 
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BEVERLY ENTERPRISES, INC.; DONALD L. DOTSON 
APPELLANTS 

v. 
ROSEMARY TRUMP; SERVICE EMPLOYEES INTERNATIONAL 

UNION LOCAL 585 

NO. 98-3222 

U.S. Court of Appeals, Third Circuit 

Argued December 11, 1998 
Opinion Filed June 28, 1999 

Corrected July 8, 1999 

On Appeal From the United States District Court For the Western District of 
Pennsylvania (D.C. Civil Action No. 97-cv-01490) District Judge: Honorable Gary L. 
Lancaster[ Copyrighted Material Omitted][Copyrighted Material Omitted] 

2 Michael T. McMenamin (Argued) Walter & Haverfield 50 Public Square 1300 
Terminal Tower Cleveland, OH 44113 Attorney for Appellants 

3 Claudia Davidson Healey, Davidson & Hornack Law & Finance Building, 5th Floor 
Pittsburgh, PA 15219 and Harold C. Becker (Argued) Associate General Counsel 
Service Employees International Union 14 West Erie Street Chicago, IL 60610 
Attorneys for Appellees 

4 Geraldine R. Gennet General Counsel Kerry W. Kircher Deputy General Counsel 
Office of General Counsel U.s. House of Representatives 219 Cannon House Office 
Building Washington, D.c. 20515-6601 Attorneys for Amicus Curiae Bipartisan 
Legal Advisory Group of the United States House of Representatives 

S Before: Becker, Chief Judge, and Stapleton, Circuit Judges, and HARRIS," 
District Judge 

OPINION OF THE COURT 

Stapleton, Circuit Judge 

6 This diversity-based defamation action arises from statements allegedly made by 

7 

a union representative about a company official during two separate incidents, one 
at a political rally and another at a "Town Hall meeting." The Di trict Court 
dismissed the plaintiffs' complaint after finding the comments at the rally incapable 
of defamatory meaning and the Town Hall meeting comment protected under the 
doctrine of absolute testimonial immunity. Although for somewhat different 
reasons, we will affirm. 

I. 

There is a long-standing and acrimonious relationship between Beverly 
Enterprises, a national provider of nursing home care, and the Service Employees 
International Union (''SEIU"), whose local affiliates represent a substantial number 
of Beverly's employees. Plaintiffs are Beverly Enterprises and Donald L. Dotson, 
Beverly's Senior Vice President for Labor and Employment. Before joining Beverly 
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10 
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12 
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14 

b k .nterprises, Dotson had a prestigious career in labor relations, serving as Chairman 
« ac fthe National Labor Relations Board and as Assistant Secretary for Labor

Management Relations at the U.S. Department of Labor. This suit arises from two 
incidents in which Rosemary Trump, President of Local 585 of the SEID, allegedly 
made false and defamatory statements about Dotson and Beverly. Plaintiffs allege 
that, as a result of the statements uttered by Trump, Dotson and Beverly have 
suffered damage to their reputations. A district court's order dismissing a complaint 
is subject to plenary review. Pension Benefit Guar. Corp. v. White Consol. Indus. 
Inc., 998 F.2d 1192, 1997 (3d Cir. 1993). We accept as true all well-pleaded factual 
allegations in the plaintiffs' complaint and all reasonable inferences therefrom. 
Independent Enterprises v. Pittsburgh Water, 103 F.3d 1165, 1168 (3d Cir. 1997). 
The parties agree that Pennsylvania law governs this dispute. 

II. 

The first set of allegedly defamatory statements were made in August, 1996, at a 
political rally in Pittsburgh, Pennsylvania, sponsored by the Dole/Kemp presidential 
campaign. Plaintiffs allege that Trump approached Dotson in the midst of a large 
crowd, ascertained his identity as a Beverly official, and asked him whether he knew 
who she was. When Dotson said he did not, Trump became visibly upset, told 
Dotson he should know her, identified herself, and then began to berate Dotson in a 
loud and angry voice. Specifically, Trump accused Dotson of being a "criminal" and 
said that "you people at Beverly are all criminals." When Dotson tried to respond, 
Trump cut him off and angrily accused him of "devoting [his] entire career to 
busting unions." Despite Dotson's efforts at reasoned discourse, Trump continued 
berating Dotson, finally shouting at him: "I know your kind. You're just part of that 
World War II generation that danced on the graves of Jews." 

Plaintiffs allege that these statements were false and defamatory as to both 
Dotson and Beverly Enterprises. Moreover, they allege that Trump uttered the 
statements with actual malice, and that, as a result of these statements, Dotson 
suffered damage to his reputation. The District Court concluded that each of the 
three statements at the rally were incapable of defamatory meaning because they 
constituted mere hyperbole and insulting rhetoric, all too common in labor disputes. 

We begin by addressing Trump's alleged statements accusing Dotson of "union
busting" and referring to Dotson and others at Beverly as "criminals." By statute in 
Pennsylvania, a plaintiff in a defamation action has the burden of proving: 

"(1) the defamatory character of the communication; (2) its publication by the 
defendant; (3) its application to the plaintiff; (4) the understanding by the recipient 
of its defamatory meaning; (5) the understanding by the recipient of it as intended 
to be applied to the plaintiff; (6) special harm resulting to the plaintiff from its 
publication; and (7) abuse of any conditional privilege." 

42 Pa. C. S. § 8343(a) (West 1999). 

The Pennsylvania Supreme Court has held that "[i]n an action for defamation, it is 
the court's duty to determine if the publication is capable of the defamatory meaning 
ascribed to it by the party bringing suit." MacElree v. Philadelphia Newspapers, Inc., 
674A.2d1050, 1053 (Pa. 1996). "A communication is defamatory ifit tends so to 
harm the reputation of another as to lower him in the estimation of the community 
or deter third persons from associating or dealing with him." Id. at 1055 (quoting 
Thomas Merton Center v. Rockwell Int'l Corp., 442 A.2d 213, 215 (Pa. 1981)). 

Appellants contend that Trump's references to "criminals" and "union busting" 
were defamatory per se because they imputed criminal conduct to both Dotson and 
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everly.1 

« ac < 
1 s Moreover, they argue that other attendees at the Dole/Kemp rally within earshot 

could reasonably have interpreted Trump's statements as alleging actual facts about 
Dotson and Beverly. 

16 We disagree. Although Trump's statements were undoubtedly offensive and 

1 7 

18 

19 

distasteful, the law of defamation does not extend to mere insult. Courts in 
Pennsylvania and elsewhere have long recognized a distinction between actionable 
defamation and mere obscenities, insults, and other verbal abuse. "[S]tatements 
which are merely annoying or embarrassing or no more than rhetorical h)'Perbole or 
a vigorous epithet are not defamatory." Kryeski v. Schott Glass Techn., Inc., 626 
A.2d 595, 601 (Pa. Super. 1993) (quoting Redding v. Carlton1 296 A.2d 880, 881 (Pa. 
Super. 1972)); see also Greenbelt Cooperative Publishing Assoc. v. Bresler, 398 U.S. 
6, 14 (1970) (finding that a statement that was "no more than rhetorical hyperbole, a 
vigorous epithet" was not slander). As the Restatement (Second) of Torts 
explains:"A ce1tain amount of vulgar name-calling is frequently res01ted to by angry 
people without any real intent to make a defamato1y assertion, and it is properly 
understood by reasonable listeners to amount to nothing more. This is true 
particularly when it is obvious that the speaker has lost his temper and is merely 
giving vent to insult. Thus when, in the course of an altercation, the defendant 
loudly and angrily calls the plaintiff a bastard in the presence of others, he is 
ordinarily not reasonably to be understood as asserting the fact that the plaintiff is 
of illegitimate biltb but only to be abusing him to his face. No action for defamation 
will lie in this case." 

Restatement (Second) of Torts§ 566, comment e (1977). 

Similarly here, Trump's exclamation that "you people at Beverly are all criminals" 
is reasonably understood as a vigorous and hyperbolic rebuke, but not a specific 
allegation of criminal wrongdoing. Trump's accusation tlrnt Dotson "devot[ed] [his] 
entire career to busting unions" is equally incapable of a defamatory con truction. 
Appellants describe these statements as "mean-spirited . .. accusations of illegal and 
immoral conduct." First, it is doubtful at best that an accusation of "union-busting" 
amounts to an insinuation of criminal activity. Even if it were so understood, 
however, the reasonable listener would recognize this statement as merely a 
vituperative outbmst which, although undoubtedly offensive, it is not actionable in 
defamation. On this basis, we conclude that these two statements are incapable of 
defamatory meaning and thus cannot support an action in tort. 

Plaintiffs' claim based on the third comment Trump allegedly made at the rally -
that Dotson was "pait of that World War II generation that danced on the graves of 
Jews" -- fails for a different reason. As a rule, except as to allegations of slander per 
se, plaintiffs in slander actions must allege special damages beyond an injury to 
reputation. 42 Pa. C. S. § 8343(a)(6); Baird, 285 A.2d at 171 ("[i]t is a general rule 
that defamato1y wmds arenot actionable, absent proof of special damage"); Solosko 
v. Paxton, 119 A.2d 230, 232 (Pa. 1956) ("[g]enerally speaking, damages for 
defamatory words when spoken are not recoverable in the absence of proof of 
special damages"); Altoona Clay Prod. Inc., v. Dun & Bradstreet, Inc., 246 F. Supp. 
419, 422 (W.D. Pa. 1965), rev'd on other grounds, 367 F.2d 625 (3d Cir. 1966) ("The 
Pennsylvania cases require both the allegation and proof of [a] specific item of 
damage to support the recovery."); Restatement (Second) of Torts,§ 558(d). 
Whereas the aforementioned comments arguably impute criminal conduct to the 
plaintiff, and thus constitute allegations of slander per se, this accusation of bigotry 
does not fall within the narrowly defined categories of per se defamation. Clemente, 
749 F. Supp. at 677 (citing the four categories of slander per seas words imputing 
the commission of a criminal offense, a loathsome disease, business misconduct, or 
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~rious sexual misconduct). 

« ac 
20 Consequently, as to the alleged statement imputing anti- Semitism, to survive a 

21 

22 

23 

24 

motion to dismiss, the plaintiff must go beyond a claim of injury to reputation and 
allege special damages. Typically considered as a pecuniary loss, special damages 
are "actual and concrete damages capable of being estimated in money, established 
by specific instances such as actual loss due to withdrawal of trade of particular 
customers, or actual loss due to refusal of credit by specific persons, all expressed in 
figures." Altoona, 246 F. Supp. at 422; Restatement (Second) of Torts,§ 575, 
comment b (special harm is "the loss of something having economic or pecuniary 
value"). Because plai11tiffs have only· alleged damage to their reputation, they ha~le 
failed to meet this require'ment.2 

III. 

The second incident in which plaintiffs allege that Trump made a defamatory 
statement was in May, 1997, at a "Town Hall meeting." According to the plaintiffs' 
complaint, the SEIU persuaded several members of Congress to convene the 
meeting in the Allegheny County Courthouse to discuss an item of federal legislation 
then pending in Congress. The bill, entitled the "Federal Procurement and 
Assistance Integrity Act," was designed to preclude businesses that are in violation 
of certain federal labor standards from obtaining federal contracts. Plaintiffs allege 
that the "true purpose" of the meeting was to provide a forum for disparaging 
Beverly Enterprises and, to that end, members of Congress were importuned to ask 
speakers about the adverse effects that the pending legislation would have on 
Beverly. Trump, an invited speaker, allegedly made the following statement in 
response to a question from Congressman Klink: 

CONGRESSMAN KLINK: "Thank you. To Ms. Trump and Ms. Ford, just to clear 
up in my mind, why have we seen this problem exacerbated so much in 
Pennsylvania and we haven't seen it at the other Beverly locations across the 
country? What transpired in Pennsylvania to make the situation here much worse?" 

MS. TRUMP: "Well, this is one of the most unionized, heavily unionized Beverly 
states, if not the most unionized Beverly state. They operate approximately 42 
facilities in Pennsylvania, 20 of which are organized and we have had a history of 
bargaining that went very well. But quite franldy when President Clinton was elected 
and a new Chairman of the National Labor Relations [Board] was appointed, the 
former Chairman, Don Dotson, walked out of his federal government job and 
knocked on evidently the Beverly door and said, who knows more about all of your 
unfair labor practice cases in Beverly 1 and 2 than me since I have been supervising 
them on behalf of the government and besides which, I could really -- really this is 
conjecture on my part, but I can only assume that because they went out and 
recruited the former general counsel for the National Right to Work Committee. 
They decided that you're the largest chain of Beverly facilities, if we're able to break 
unionism in the Beverly chain, then, of course, it will have a ripple effect in the 
entire industry and the whole industry will operate nonunion." 

Plaintiffs allege that the italicized statement by Trump is defamatory because it 
accuses Dotson of criminal violation of the Ethics in Government Act, 18 U.S.C. 
#8E8E # 201 et seq. ("EGA"). Specifically, plaintiffs allege that the "gist or sting" of 
Trump's statement is that Dotson (1) may have negotiated for employment with 
Beverly while Chairman of the NLRB, and (2) eventually represented Beverly in 
matters that were pending before the NLRB during his Chairmanship, both in 
criminal violation of federal government ethics laws. Further, plaintiffs allege that 
Trump's statement also implicates Beverly as a participant in a criminal conspiracy 
with Dotson toward these same ends. According to plaintiffs, these statements are 
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b k tlse, defamatory, and slanderous per se, as accusations of criminal conduct. On the 
« ac asis of this statement, Dotson and Beverly claim to have sustained damage to their 

reputations. 

The District Court dismissed this claim after concluding that n·ump enjoyed 
absolute testimonial immunity for her statement. Like absolute judicial immunity, 
the common law testimonial immunity provides that: 

"A witness is absolutely privileged to publish defamatory matter as part of a 
legislative proceeding in which he is testifying or in communications preliminary to 
the proceeding, if the matter has some relation to the proceeding." 

See Jennings v. Cronin, 389 A.2d n83, 1185 (Pa. Super. Ct. 1978) (quoting and 
adopting § 590A of the Restatement (Second) of Torts). After considering the scope, 
purpose, and format of the meeting, the District Court concluded that the meeting 
constituted a "legislative proceeding" for purposes of testimonial immunity. 
Moreover, because Trump was an invited speaker and made the allegedly 
defamatory statement in response to a question posed by a panel member, the 
District Court concluded that the statement was "part of" the legislative proceeding. 
Finding Trump's statement absolutely privileged, therefore, the Court dismissed 
plaintiffs' claim. 

We see no need to consider the contours of absolute testimonial immunity in this 
case, however, because we find Trump's statement at the Town Hall meeting 
incapable of either of the defamatory constructions plaintiffs allege.3 

Whether a reasonable listener could have construed Trump's statements as 
defamatory is a question oflaw to be determined by the comt. Pierce v. Capital 
Cities Communications, Inc., 576 F.2d 495, 502 (3d Cir. i978); Thomas Merton Ctr., 
442 A.2d at 215-16; Restatement (Second) of Torts, § 614. 

Plaintiffs allege that Trump's statement implicates Dotson and Beverly in 
violation of two separate provisions of the Ethics in Government Act. Construing the 
allegations in the complaint in the plaintiff's favor, as we must, we nonetheless find 
neither of these interpretations reasonable. First, the act prohibits an executive 
branch officer from "personally and substantially" participating in a quasi-judicial 
proceeding if the officer is also negotiating prospective employment with an 
organization that has a financial interest in that proceeding. See 18 U.S.C. § 208. 
Plaintiffs' complaint alleges that Trump's statement asserts a violation of this 
provision insofar as she said that "when President Clinton was elected and a new 
Chairman of the National Labor Relations [Board] was appointed, the former 
chairman, Don Dotson, walked out of his federal government job and knocked on 
evidently the Beverly door .... "We find this interpretation of Trump's statement 
unreasonable. Not only is there nothing in Trump's statement to suggest that 
Dotson simultaneously sought employment from Beverly and supervised cases 
involving Beverly, but Trump's statement suggests to us just the opposite: that 
Dotson did not approach Beverly until after he left his government job. 

Second, the Ethics in Government Act restricts forn1er federal officers from 
representing another individual or entity in a matter formerly under the officer's 
supervision. See 18 U.S.C. § 207. Plaintiffs contend that Trump accused Dotson of 
violating this provision when she said, "Don Dotson, walked out of his federal 
government job and knocked on evidently the Beverly door and said, who knows 
more about all of your unfair labor practice cases in Beverly ... than me since I have 
been supervising them on behalf of the government .... "Trump's statement, 
according to plaintiffs, amounts to an accusation that Dotson violated § 207 of the 
EGA "by representing Beverly in matters that had been pending before the NLRB 
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b 1 uring his Chairmanship." Again, we fail to see how a reasonable hearer of the 
« ac < :atement Trump allegedly made could interpret it as plaintiffs suggest. 

32 Trump's statement undeniably implies that Dotson sought to capitalize on his 
knowledge of the NLRB's prosecutions of Beverly in an effort to obtain employment 
with Beverly. Moreover, given that Dotson was a Beverly Vice President at the time 
of the alleged statement, Trump's statement implies that Dotson successfully 
secured his job at Beverly on the basis of his knowledge of their ongoing litigation 
with the NLRB. However, none of these implications amounts to a violation of 
federal law-- civil or criminal. Trump's comment simply does not state or imply that 
Dotson has done that which the EGA prohibits: making, with an intent to influence, 
a communication to or appearance before any department, agency, or court in 
connection with matters he previously supervised. See 18 U.S.C. § 207(a)(2). 

3 3 Unless Trump's statement is reasonably susceptible of a defamatory meaning, 
plaintiffs have failed to state a claim with respect to the Town Hall meeting. See 
Sarkees v. Warner-West Corp., 37 A.2d 544, 546 (Pa. 1944) ("If the words are not 
susceptible of the meaning ascribed to them by the plaintiff, and do not sustain the 
innuendo, the case should not be sent to a jury."); McAndrew v. Scranton 
Republican Pub. Co., 72 A.2d 780, 783 (1950). We conclude that Trump's statement 
is incapable of conveying either of the defamatory meanings plaintiffs advance. 
Moreover, to the extent the statement is susceptible of another defamatory 
interpretation that does not constitute an accusation of criminal wrongdoing, such 
interpretation would not constitute slander per se and, as a result plaintiff's 
complaint would be insufficient for failure to allege special damages. 

N. 

3 4 Accordingly, we will affirm the order of the District Court dismissing the 
plaintiffs' complaint for failure to state a claim. 

Notes: 

* Honorable Stanley S. Harris, United States District Judge for the District of Columbia, 
sitting by designation. 

1 Insofar as plaintiffs' allegations can be construed as alleging slander per se, plaintiffs are 
excepted from the requirement that they must also allege special damages. Baird v. Dun 
& Bradstreet, 285 A.2d i66, 171 (Pa. 1971); Clemente v. Espinosa, 749 F. Supp. 672, 677 
(E.D. Pa. 1990) (construing Pennsylvania law). 

2 Beverly also argues that it need not allege or prove special damages because Trump acted 
with actual malice. But Beverly confuses the requirements of special damages and actual 
damages. Under Pennsylvania law, where a defendant acts with actual malice, there is no 
need to prove actual damages. See Frisk v. News Co., 523 A.2d 347, 354 (Pa. Super. Ct. 
1986) (citing Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974)); Agriss v. Roadway 
Express, Inc., 483 A.2d 456, 467-68 (Pa. Super. Ct. 1985). This rule requires that, in the 
absence of actual malice, even if the plaintiff need only prove general damage to 
reputation, as in a defamation per se case, he or she cannot rely on a presumption of 
damages; he or she must offer actual specific evidence of such general damages. This is 
different from the principle of special damages (proof of which is excused in defamation 
per se cases, see Agriss, 483 A.2d at 468-75). 

3 Plaintiffs contend that the District Court erred by considering matters outside the 
pleadings without converting defendants' motion into one for summary judgment. See 
Fed.R.Civ.P. 12(b). Specifically, plaintiffs contend the District Court erroneously 
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considered a videotape of the meeting and a copy of the pending legislation at issue. 
Plaintiffs thus assert that "Dotson and Beverly must be provided the opp01tunity to rebut 
the extrinsic materials relied on by the District Court, and discover Rule 56 evidence in 
support of their claims." Appellant's Brief at 23. 

It is well-settled that in deciding a motion to dismiss, courts generally may consider only 
the allegations contained in the complaint, exhibits attached thereto, and matters of 
public record. Pension Benefit Guar. Corp. V. White Consol. Indus. Inc., 998F.2d 1192, 
1196 (3d Cir.1993). As the federal bill fa a matter of public record, the District Court did 
not err in considering it before deciding defendants' motion to dismiss. 

However, the District Court's opinion also reflects the Court's reliance on the videotape 
of the meeting, which was relevant to determining whether the meeting constituted a 
"legislative proceeding." Fore example, the District Court noted the relevance of several 
details only obtained from the videotape, such as one Congressman's opening words at 
the meeting, his reference to the meeting as a "field hearing," and the number of other 
members of Congress present as well as their relationship to the bill. Although "a court 
may consider an undisputedly authentic document that the defendant attaches as an 
exhibit to a motion to dismiss if the plaintiffs claims are based on the document," such 
exception does not apply here. See id. This exception prevents ''a plaintiff with a legally 
deficient claim [from surviving] a motion to dismiss simply by failing to attacl1 a 
dispositive document on which it relied." Id. In this case, however, defendants offered 
the videotape (and the District Cowt considered it) in suppo1t of their affirmative 
defense of testimonial immunity . Because the plaintiff was not given an adequate 
oppo1tunity for discove1y or to submit rebuttal evidence, we will treat the District court's 
decision as a 12(b)(6) dismissal and will disregard the videotape of the meeting in 
conducting our plenary review of that decision. See Indep. Enterprises, 103 F.3d at 1168 
n.2. 
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thiseuent. 

Posted October 7th, 2009 by );l;\ ff 

Thrent Type: Lawsuit 

Stntus: Pending 

Date: 11/07/2003 

IA>cution: Pennsylvania 

Disposition: Injunction Denied; lnj1mctlo11 Verdict/Settlement Amount: n/n 
Issued; Material Removed; Matecla) ReiQSIMed 

Legal Claims: Breach of Contract; Defamation 

The plaintiffs, Nevyas, Nevyas-Wallace, and Nevyas Eye Associates, brought suit in November 2003 
for damages and injunctive relief for defamation and breach of contract for statements about their 
LASIK eye surgery practice posted online by a former patient, Dominic Morgan. A 
motion ... w.d..full.l!.~!! 

Party Issuing Legal Threat: 

Herbert J. Ne,'Yas MD; Anita Nevyas
Wallace MD; Nevyns Eye Associates 

Type of Party: 

Individual; Organization 

IA>cntion of Pnrty: 

Pennsylvania 

Legal Counsel: 

Andrew Lapat, Leon Silverman, Allison 
Lapa! - Stein & Silverman PC 

Party Receiving Legal Threat: 

Dominic J . Morgan; Steven A. Friedman 

Type ofPnrty: 

Individual 

IA> cation of Porty: 

Pennsylvania 

Legal Counsel: 

Steven A. Friedman, Carl H. Hanzelik, and 
Paul Alan Levy (for Morgan); Jeffrey B. 
Albert (for Friedman) 
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Description------------------------~ 

'l'h Jilninllffs, Ne\')115, Nm,~1s-WnJloee, nnd Nc•~'Us-13)'1! A.<Sodule~. brought suit in November :aoo3 
for~ and lajunetl•·c miler ror dernmntion oud breach or co11trnci for stntemcnls obont t11 clr 
LASIK eye surgery 1m1ctice posted onlino by o former pntleul, Dominic Mo1·gnn. A motion for 
Wlllllml.n' rcslrniningt}f!er wns denied io 2003 by the Comruoo rlcos Comt In PhOndclphln 
County, 011d l,bc ploint7 s subseqvcntly also brought suit in federal r(lun when the ~made 
further ndditlous to his website. The federal claims were dismissed In 2004. The state court claJrus 
proceeded to trio! lu July :1005, und tl1e trinl court granted an lnlun~Uon In fovor of the plnintl(fs. 
01tnppeal, the Supel'ior Com·t or Pcnll$)•lwni:t \'ncnted the iajuncllon l'n Morch ~007 and remanded 
the case to the lrlnl court ror ruthor proceedio'gs. 

Dr. Nevyu-Wal!Dce. j)erformed elective LASIK eye surgccy ou the defendant Dominic Morgan in 
1998. Dtsplcosed with the results, Morgan conuneuced o medical malpractice action ogalnsl 
Nc•y.is-Wall nee, Nevyas, and the clinic, Ne\')'US Eye Associates. Ultlmntely, the dispute was resohed 
through arbilrotion. t\Ccordiug to the comph1iot, Morg1m created o website !hot CQDtalned 
nnme_rou.• defamatory state1nents. (Comp). 1 i7). The plaintiffs contend that they entered into an 
agreement with Morgnn inAuglLSI. 2003 in wh.lcb Morgon agreed to rcmoveali defamatory ruauufoi 
nod l'efe.rcnces to lbe plaintiffs from the website, and in return the plaintiffs would forego filing suit 
ognlnsl him. (Comp!.~ 20) lo November 2003, tl1e plaintiffs discovered a rccons\ructcd website 
containing what they contend were itefomatory slntemenls. (Comp! . '~ 21-22). 

The plaintiffs filed o petition for a temporary reslrnlning order ond preliminary injunction on 
November io, 2003, but the motions were denied on No\'ember 18, 2003. The case proceeded to a 
non-jury trio! limlled to specific performance of the C:ontrur\ on JuJy 26, 2005. The trio! cou1t 
grouted an lujuuctlon in favor or U1e plalullffs Oil October i9, 2005, fo1·hiddiog Morgan fro1u 
mentioning the Nevynses at all o.o'his website. 

Ou nppe11l, the court found lhnt Morgan did not wnive his right lo ma.kc critical statements in tbe 
futu re nnd he bnd Spi!cilicnlly reserved the right to update his website. Thu~, U1e Su11erio1· Court of 
Pennsylvania wcaled lhc orde1·gmoting the Injunction a11d remanded tl1e case to trial court for 
delenninallon of whether lheslntementl< were defuma\01y nnd whulhcr-thu slatemonls J>OS\ed in 
No"ember were the same as the stntcmcnts posted in Jul~· 2003. Neuyas u. Mo1·go11, 2007 PA 
Super. 66. 

Related case in federal couit: QM.LP: NC\'\'M ' " Morgau 11 (federal lawsuit). 

Related Links: 

• firuJ.ud!cinl Pislricl: Docket !tcporl 
• ~ rsltall nel1"'' Wn nut Ci1leu1 

Nol rrerludcd 
• Public CH·r;cn: PubUe Citizen Ap 

l.vJ.lll:~!l'fil 
• CMLP: Ne\'\'DS \'. Momun II Cfederal lawsuit) 

Website(s) Involved: 

Publication Medium: 

Website 

Content Type(s): 

Te>.1 

Subject Area(s): 

Defamation 
Gripe Sites 
Prior Restraints 

Court Information & Docwnents---- ------------. 

Location of Filing/Threat: Source of Law: 

Pennsylvania 

Court Name: 

P~ilodclphio Court of Common Pleas City 
Ho.II; Suparior Court of Pennsylvania 

Cose Number: 

031100946 (trial); J,Aa2030-06 (appeal) 

Rele,·ant Documents: 

bl N~wns CeaS& nud Pt.ml (ono-2003) 

[,,;i Mornau lcucr of intcn; (08-01-2003) 

Pennsylvania 

Court Type: 

State 

[;,;;; Ne\'\'as Co11mJ11ln1 nod Misc fahlbill (11-07-2003) 

i.....;1 Morgan Appcn\ Jlrlcl'(o6-26-2006) 

i;,;1 pedor C!lt1!'.1- 0ulnlo1; (03-09-2007) 
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Submitted by IWll~ on Mon, 10/25/2010 - 12:45. 

From the Court's docket 
(lui~.LfidefJlg,philn .w1·/dockcts/zk ijJLIU!l>JiJ;.J!o:._0.3.zi>.J.I · 

09-NOV-2009 u:12 AM WSFFD - FINDING FOR DEFENDANT ROGERS, PETER F 09-NOV-2009 
n:13AM 
Docket llotry. THE COURT FINDS THAT PLTFS [Dr. Herbert Nevyas, Dr. Anita Nevyas, and Nevyas 
EycAs.soclales] ARE "L1M11'ED PURPOSE PUBLIC l'IGURES"' RELATIVE TO THE INSTANT 
DEFAMATION CASE. BYTHE COURT ... ROOEllS,J 10/14/09 

20-0CT-2010 11:29 AM ORDER - ORDER ENTERED/236 NOTICE GIVEN ROGERS, PETER F 
20-0CT-2010 11:29 AM 
Docket l!ntry: 66-09w466 IT IS ORDERED THAT PLTFS' MO'rlON TO AMEND ORDER TO 
CERTIFY FOR APPEAL IS DENIED. BY THE COURT •.. ROGRRS,J 10/14/ 10 

Login 01· register to post comment:B 

Submitted by JW~ on Fri, 01/24/2014 - 20:28. 

ln 1998 J bod LJ\Sl.K surgery wilb Ors. Herber! Nc1')'1!s and Anita Nc"yas-Wnllnce or Nevyas Eye 
Associa1es In Dain Cyuwyd, PA. I was !old I wns n "Good Cnnd!dnlc" when in facl I wo-s NOT o CJJndidnle 
for this procedure d ue to pre-existing Retlnopothy or Prematurity (ROP). The)' were doing nn 
im·e.~llgational study using au FDA sanctioned loser. I sued for mcdknl mal1>ract!cc and lost because I 
could not bring an}1hing relating lo the FDA into my med mo I lawsuit. AS n resulloflhis surgcryaod 
that I was such a "good Candidate", I am legallyblilld as a result. 

Jn 20 02 J posted a wcbsile warnlug_olhers what coulcl ancl h1lS h3ppcneil if you were not 11 good 
candidate for LASIKsorgcty. In 2003, ofter my med mnl lawsuit ended I posled the doctors nomes 
because I believed they were a risk to publlcsnfcty. I was served ,.;lb n dernmntlon lowi;uit Crom the 
Nevyoses for "reposting "allegedly" defamatory material". Throughout the lawsuit, Plainliffs, 
represented by Stein &Silverman, wns l'C.Pletc with lie$, dccelpt, misrcprcscnta lions, nnd defnmation of 
my chorocter. None of that mattered. 

The case went to trial ill 2005 ill front of Judge Eugene Maier and bis findings were: 

Nevyas ''-Morgan: 19-0CT-2005 02:13 PM ORDER ENTERED/236 NOTICE GIVEN MAIER, EUGENE 
E 19-0CT-2005 12:00 AM Docket Ently: IT IS ORDERED THAT, ON COUNT Ill OF THE 
COMPLAINT, THE AGREEMENT WHICH WAS ENTERED INTO BY DEFT, MORGAN AND PLTFS 
ON OR ABOUT THE PERIOD 7/30/03 THROUGH B/4/03 IS ENFORCED AND DEFT, MORGAN 
'Will NOT MENTION DR NEVYAS OR HIS PRACTICE OR ANYTHING CONCERNING PAST ITEMS 
FROM DR NEVYAS OR HIS PRACTICE IN DEFl"S WEBSITE. DEFT, MORGAN IS ORDERED TO 
OPERATE HIS WEBSITE AND ANY 'NEBSITE IN ACCORDANCE WITH THE 8/4/03 AGREEMENT. 
THE DEFAMATION ACTION BY DR NEVYAS AGAINST MR MORGAN IS DISMISSED AS AGREED 
TO IN THE 7/30/03 THROUGH 8/4/03 AGREEMENT. BY THE COURT ... MAIER,J 9/29/05 

After I appealed Judge Maie1's ruling with the help of Public Citizen, which was vacated and remanded 
back lo the trial court by the Superior Court, the case went back to Judge Maier. 

AF. shown on the case docket (partial listing of docket below), everylbillg filed on my behalf ofter the 
Superior Court's ruling was DENIED by Judge Maier! I am listing this as proof: 

11-MAY-200703:27 PM ORDER VACATED BY APPELLATE CT 11-ll-IAY-200712:00 AM 

Docket Enlty. 
ORDER OF THE SUPERIOR COURT AT 3084 EDA 2005 THAT THE ORDER 
OF THE COURT OF COMMON PLEAS IS VACATED AND CASE IS REMANDED FOR 
PROCEEDINGS. JURISDICTION RELINQUISHED ...... 3/9/ 07 RECORD RETURNED. 

21-MAY-200702:27 PM MISCELLANEOUS MOTION FRIEDMAN, STEVEN A 23-MAY-200712:00 AM 

Docket Entry: 
76-07051276 RESPONSE DATE 6-11-07. MOTION TO RECUSE 

05-JUN-200709:58 AM ANS'\'\'ER (MOTION/PETITION) FILED 07-JUN-200712:00 AM 

Docket Entry: 
76-07051276 ANSWl!R OF PLAINTIFF'S HERBERT J. ll.'EVYAS, M.D., 
ANITA NEVYAS-WALLACR M.D. & NEVYJ\S EYE ASSOCIA'.l'llS, P.C. TO MOTION TO RECUSE. 

15-JUN-200711:01 AM MOTION ASSIGNED 15-JUN-200711:01 AM 

Docket Entry: 
76-07051276 MOTION TO RECUSE ASSIGNED TO JUDGE MAIER ON 
6-18-07. 

11-JUL-200710:20 AM ORDER ENTERED/236 NOTICE GIVEN MAIER, EUGENE E 11-JUL-
200710:21 AM 

Dockcl Entry: 
76-07051276 IT IS ORDERED THAT.DEFT, STE\'EN FRIEDMAN'S 
MOTION TO RECUSE IS DENIED. BY THE COURT ... MAIER,J 7/2/07 

12-JUL-200712:19 PM MISCELLANEOUS MOTION MORGAN, DOMINIC 13-JUL-200712:00 AM 

Docket Entry: 
02-07070902 RESPONSE DATE 8-1-07 (PRO SE DEFENDANf DOMINIC 
J, MORGAN'S MOTION TO RECUSE JUDGE EUGENE MAIER FILED). 

18-JUL-200702:02 PM ANSWER (MOTION/PETITION) FILED SILVERMAN, LEON W lB-,JUL-
200712:00 AM 

Docket Enh)": 
02-07070902 ANSWER OF PLAINTIFFS' HERBERT J. NEVYAS, M.D., 
ANITANEVYAS-WALLACE, MD.AND NE\IYAS EVE ASSOCIATES, P.C. TO MOTION TO 

http://wv.rw. dmlp .org/tlu·eats/nevyas-v-morgan 
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RECUSE. 

23-JUL-200711:37 AM MOTION FOR SUMMARY JUDGMENT MORGAN, DOMINIC 24-JUL-
200712:00 AM 

Docket Entry: 
97-07071697 RESPONSE DATE 8/22/07 

30-JUL-200710:31 AM MOT-PROCEED IN FORMA PAUPERIS MORGAN, DOMINIC 02-AUG-
200712:00AM 

Docket Entry: 
45-07072345 RESPONSE DATE 8-20-2007: 

30-JUL-200705:08 PM MISCELLANEOUS MOTION MORGAN, DOMINIC 13-AUG-200712:00 AM 

Docket Ent ry: 
45-070723 45 CROSS MOTION FOR DECLARATORY ,JUDGMENT FILED. 
RESPONSE DATE: 08/20/07. 

03-AUC'r200710:18 AM MOTION ASSIGNED 03-AUG-20071o:i8 AM 

Docket E11try: 
02-07070902 MOTION TO RECUSE ASSIGNED TO JUDGE MAIER ON 
8-6-07. 

06-AUC'r200702:J3 PM MOTION-JUDGMENT ON PLEADINGS MORGAN, DOMINIC 20-AUG-
200712:00 AM 

Docket Entry: 
54-07080054 RESPONSE DATE 8-27-07. 

10-AUG-2007opo PM ANSWER (lv!OTION/PETITION) FILED 13-AUG-200712:00 AM 

Docket Enif)' 
97-07071697 AN WEit OF PW\JN'J'lPFS' HERBERT J. l\'EV'l'AS, M.D., 
ANITA NEVY:\S-WALl-<\CE. MJ). AND J\'E\IYJ\S EYE ASSOCIATES, r.c. TO MOTION FOR 
SUMMARY ,JUDGMENT. 

13-AUG-200705:06 PM CORRECTIVE ENTRY 13-i\UG-200712:00 AM 

Oockcl Elllr)': 
•l&-070723•15 PLE:\SE NOTE THE MOTION POCKETED ON 07/30/07 
SHOIJLD Rll.A.OASA MO'l"IOl\'FOlt DECl .>\RATORY .JU IJGMENTFILED NOT ASA MOTION FOR 
INFORMA PAUPERIS. MXG@CIVIL. 

14-AUG-2007opo PM MOTION FOR SUMMARY ,JUDGMENT MORGAN, DOMINIC 15-AUG-
200712:00 AM 

Docket Entty: 
35-07080835 RESPONSE DATE 9/ 13/07 

17-AUG-200710:33 AM ANSWER (MOTION/PETITION) FILED 21-AUG-200712:00 AJvl 

Docket E11t1')': 
54-0708oos-1 ;\NSW!Ul OF Pl.A.INTI H'S' HERBERT J . N6.\'Y,1S, M.D., 
A.NITA NE:VY,\S-WALl..ACE, M.D. AND N.IW\'AS El'EASSOCIATES, P.C. TO MOTION FOR 
JUDGMENT ON THE PLEADINGS. 

22-AUG-200710:59 AlVI REPLY FU.ED MORGAN, DOMINlC 23-AUG-200712:00 AM 

Docket Sntry: 
•l5-070723•1S REPLY FILED 1'0 MOTION FOR DECLARATORY JUDGMENT. 

22-AUG-200711:01 AJl;I REPLY FILED MORGAN, DOMINIC 23-AUG-200712:00 AM 

Docket Entry: 
97-07071697 REPLY FILED TO MOTION FOR S.J. 

22-AUG-20071l:o2 All>! REPLY FILED MORGAN, DOMINIC 23-AUG-200712:00 Alvl 

l)oci.et E11uy: 
5·.1·0708005~ REPLY FILED TO MOTION JOUDGMENT ON THE 
PLEADINGS. 

23-AUG-200702:29 PM MOTION ASSIGNED 23-AUG-200702:29 PM 

Docl<et Entry: 
·15·07072345 MOTION FOR DECLARATORY JUDGMENT ASSIGNED TO 
.JUDGE GREENSPAN ON 8-24-07. 

24-AUG-200703:02 PM MOTION ASSIGNED 24-AUG-200703:02 PM 

Docket Entry: 
IJ7· 07071697 MOTION FOR SUMMARY JUDGMENT ASS! GNED 1'0 JUDGE 
MAIER ON 8-27-07. 

24-AUG-200703:03 PM MOTION ASSIGNMENT UPDATED 24-AUG-200703:04 PM 

Docket En I ry: 
97-07071697 MOTION FOR SUMMARY JUDGMENT MOTION ASSIGNMENT 
DATE UPDATED UNTIL9-13-07. 

24-AUG-200703:04 PM MOTION ASSIGNMENT UPDATED 24-AUG-200712:00 AM 

Oockcl E11t11·: 
45-07072345 MOTION FOR DECLARATORY JUDGMENT RE-ASSIGNED TO 
JUDGE MAIER ON 8-27-07. 

http://www.dmlp.org/threats/nevyas-v-morg~n 
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30-AUC'r200702:05 PM MOTION ASSIGNED 30-AUG-200702:05 PM 

Docket Entry: 
54-07080054 MOTION FOR JUDGMENT ON PLEADINC'nS ASSIGNED TO 
,JUDGE MAIER ON 8-31-07. 

11-SEP-200700:30 PM ANSWER (MOTION/PETITION) FILED NEVYAS MD, HERBERT J 13-SEP-
200712:00 AM 

Docket Entiy: 
45-07072345 ANSWER OF PLAINTIFF TO MOTION FOR DECLARATORY 
JUDGME1''T. 

12-SEP-200711:44 AM ANSWER (MOl'ION/PETITlON) FILED MORGAN, DOMINIC 13-SEP-
200712:00 AM 

Docket Entry: 
02-07070902 REPLY OF DEFENDANT TO PLAINTIFF'S RESPONSE TO 
M01i0N TO RECUSE. 

19-SEP-200702:11 PM MOTION ASSIGNED 19-SEP-200702: 11 PM 

Docket Entry: 
97-07071697 MOTION FOR SUMMARY JUDGMENT ASSIGNED TO JUDGE 
MAIER ON 9-20-07. 

19-SEP-200702 :16 PM MOTION ASSIGNED 19-SEP-200702:16 PM 

Docl«lt llntry: 
35-07080835 MOTION FOR SUi\IMARY JUDGMENT ASSIGNED TO JUDGE 
MAIER ON 9-20-07. 

12-0CT-200710:37 AM ORDER ENTERED/236 NOTICE GIVEN MAIER, EUGENE E 12-0CT-
200710:37 AM 

Oockel Em rv: 
45- 0707231S rr IS ORDERED THAT OEl'T, DOMJNIC MORGAN'S MOTION 
FOU DECI~\RATORY JU l)GMENT IS DBNJED. llYT!IECOURT - 1'WllR,J 10/4/07 

12-0CT-200710:39 AM ORDER ENTERED/236 NOTICE GIVEN MAIER, EUGENE E 12-0CT-
200710:39 AM 

Docket Enu-y: 
02-07070902 IT IS ORDERED THAT DEFT, DOMINIC MORGAN'S MOTION 
TO RECUSE IS DENIED. BY THE COURT ... MAIER,J 10/4/07 

12-0CT-200710:39 AM ORDER ENTERED/236 NOTICE GIVEN MAIER, EUGENE E 12-0CT-
200710:40 AM 

Docket Enu·1•: 
97-07071697 lT IS ORDERED TI l:\T DEi'!', DOMINIC )I.JORGAN'S IN 
FORMA PAUI'ERIS CROSS-MOTION FOR OECl .-.MTORY JUDGMENT IS DENIED. BY THE 
COURT 
... MAlER,J 10/4/07 

12-0CT-200710:40 Alvl ORDER ENTERED/236 NOTICE GIVEN MAIER, EUGENE E 12-0CT'-
200710:42 AM 

Do~·k~I E111rv: 
5•1- 0708oos4LT 1$ ORDJmEO 'l'MAT DEFT, DOMINIC MOIU)AN'S IN 
!'Oil.MA l'AUPERJS CROSS-MOTION FOR DECl.r\ll.\TOIW JUDGMENT IS DENIED. BY THE 
COURT . 
... MAIER,J 10/4/07 

12-0CT-200710'42 All·! ORDER ENTERED/236 NOTICE GIVEN MAIER, EUGENE E 12-0CT-
200710:43 AM 

Dockcl En l!)o 
35-07o!lofl;i5 1~· rs OR01'flBl) Tl-IN!' oer-r. D01'11N1C MORG.~N'S MOTION 
FOR SUMMARY .JUDGMEN'r IS DENIED. BY THE COURT .. . MAIER,J 10/4/07 

16-0CT-200709:23 AM ORDER ENTERED/236 NOTICE GIVEN MAIER, EUGENE E 16-0CT-
200712:00 AM 

Docket Entry: 
45-070 72345 IT IS ORDERED THAT1'HE CROSS·MOTION FOR 
OI!CLARATORY JUDGMENT IS GR.o\N'rl>D. SEE ORDER FOR 1'ERMS. BY THE COURT ... MAIER,J 
10/4/07 

16-0CT-200709:24 AM ORDER ENTERED/236 NOTICE GIVEN ~WER, EUGENE E !6-0C:t'-
200712:00 AM 

Docket Entl)': 
45-070723,15 IT IS ORDER C.0 THAT THE ORDER GRANTING 
CROSS-~JOTION FOR DECl.·\JV\TORI' .JUDGMEN'r WAS SIGNED IN ERROR AND IS THEREl'ORE 
RECONSIDERED AND DENIED. BY THE COURT ... MAIER,J 10/15/07 

16-0CT-200704:16 PM MOTION FOR JUDGMENT 17-0CT-200712:00 AM 

Douk~ l En U')" 
61-07101•161 RESPONSE OA'.l'E 11-5-07. (Pl.I'S, HERBERT J. EVYAS, 
M.D., /\N ITA NEV\',\S W/\l.LCE, M.D. ANO NE\i'YAS EYS ASSOCIATES, P.C.) 

02-NOV-200711:17 AM ANSWER (MOTION/PETITION) FILED MORGAN, DOMINIC 05-NOV-
200712:00 AM 

l>ockat En 11·1•: 
6Hl7!01•16i ANS FILED TO MOTION FOR JUDGMENT FOLL0~\1NG 

http ://www.drnlp.org/threats/nevyas-v-morgan 
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REMAND. 

08-NOV-200709 :51 AM MOTION ASSIGNED 08-NOV-200709 :51 AM 

Docket Entrv: 
61-0710146i MOTION FOR JUDGMENT ASSIGNED TO JUDGE MAIER ON 
11-9-07. 

31-DEC-200701:53 PM ORDER ENTERED/236 NOTICE GIVEN MAIER, EUGENE E 31-DEC-
200701:54 PM 

Docket EntT,1•: 
61 -0710,1~6 1 AND NOW, TH IS 28TH DAY OF llECJ;MUER, :1.007, UPON 
CONS! DERA'l'lO;'\' OF Pl..~lNTIFl'S' M01'10N FOR JUDGMENT ON REMAND AND DEFEND/\ T 
MORG,\N'S RESPONSE, THE MOTION I. DEN!IID. BY THE COURT: HON. EUGENE EDWARD J, 
MAIER, 12-28-07. 

09-JUN-200811:50 AM MISCELLANEOUS MOTION NEVYAS MD, HERBERT J 13-JUN-200812:00 
AM 

Ool;~el Entry: 
66-08040766 MOTTON l'OR 1;vmm:fflAR\' llEARING ON REMAND JN 
ACCORD wrm ·rim ORDER Ol' THF.SUPERIOR COURT. RESPONSE DATE 06-30-08. 

30-JUN-200804:09 PM ANSWER (MOTION/PETITION) FILED MORGAN, DOMINIC 07-JUL-
200812:00 AM 

l)ockcl Entry: 
6 6-08060766 PRO SB DEl'P.Nl)AN1' DOM INIC J . MORGAN'S RESPONSE TO 
Pl..AJN'l'll'FS NE\l\',\ SES' MO'rlO.' FOR AN llVIDIZNTIARY HEARING FILED. 

16-,JUL-200812:31 PM MOTION ASSIGNED 16-JUL-200812:31 PM 

Oocki:I Entry: 
66-08060766 M0'1'10N POR i\N EVTDIZNTIARY HE.ARI G ON REMAND IN 
• .\CCORD WlTH ·n IB OROIZR OFTHESUPETUOR co RT 1\SStGNtm TO JUDGE MAIER ON 
07-17-2008. 
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GREEN MOUNTAIN BALANCING ACT: EXPLORING THE 
CONSTITUTIONALITY OF VERMONT'S ANTI-SLAPP 

STATUTE 

[T]he beauty of our rules of civil procedure is that they strike a 
fair balance, at the early stages of litigation, between encouraging 
valid, but as yet underdeveloped, causes of action and 
djscouraging baseless or legally insufficient ones. 1 
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INTRODUCTION 

Many are sued simply for engaging in public discourse.2 Lawsuits 
brought with the intent of silencing or punishing First Amendment activity 
are called 'SLAPP" suits.3 SLAPP is an acronym for Strategic Lawsuit 
Against Public Participation.4 SLAPPs, by their nature, are meritless; the 

1. Colbyv. Umbrella, Inc., 2008VT20,~ 13, 184 Vt I, JI, 955A.2d1082, 1090. 
2. See George W. Pring, SLAPPs: Strategic Lawsuits Against Public Participatio11, 7 PACE 

ENVTL. L. REv. 3, 3 (1989) ('<Americans are being sued for speaking out politically. The targets are 
typically not extremists or experienced activists, but nonnal, middle-class and blue-collar Americans, 
many on their first venture into the world of government decision making."). 

3. Id. at4. 
4. Id. 
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plaintiffs have no intention of recovering damages. 5 A David and Goliath 
element is central to SLAPPs: the suits commonly pit large corporate 
entities against citizens of modest means who fear the expense and travails 
of litigation.6 A quintessentiai SLAPP might invoive a defamation suit 
brought by a developer against a community member for circulating a 
neighborhood petition against the development project.7 The judicial 
system becomes a weapon, and the threat of costly litigation is the 
ammunition.8 The end-result chills free speech.9 

SLAPPs are associated with petitioning activity on public issues: 

SLAPPs strike at a wide variety of traditional American political 
activities. We have found people sued for reporting violations of 
law, writing to government officials, attending public hearings, 
testifying before government bodies, circulating petitions for 
signature, lobbying for legislation, campaigning in initiative or 
referendum elections, filing agency protests or appeals, being 
parities in law-refonn lawsuits, and engaging in peaceful 
boycotts and demonstrations. 10 

In 1989, Washington became the first state to pass anti-SLAPP 
legislation.11 Today a majority of states have some form of statutory anti
SLAPP protection.12 Anti-SLAPP statutes are designed to mitigate the 

5. Carson Hilary Barylak, Note, Reducing Uncertainty in Anti-SI.APP Protection, 71 Omo 
ST. L.J. 845, 846-47 (2010). 

6. Id. at 847. 
7. See Duracraft Corp. v. Holmes Products Corp., 691 N.E.2d. 935, 940 (Mass. 1998) ("The 

typical mischief that the legislation intended to remedy was lawsuits directed at individual citizens of 
modest means for speaking publically against development projects."). 

8. Id 
9. Id. at 939. 

l 0. Pring, supra note 2, at 5. 
11. Davis v. Cox, 351P.3d862, 865 (Wash. 2015). 
12. CAL. CIV. PROC. CODE § 425.16 (2015); UTAH CODE ANN. § 78B-6-140l (West 2016); 

ME. REV. STAT. ANN. tit. 14, § 556 (20ll); MAss. GEN. LAWS ANN. ch. 231 , § 59H (2016); DEL. CODE 
ANN. 10 § 8136 (West 2016); 735 ILL. COMP. STAT. 110/l (2007); 9 R.I. GEN LAWS§ 9-33-1 (1993); 27 
PA. CONS. STAT. § 8302 (2001); NEV. REV. STAT.§ 41.660 (2015); Mo. CODE ANN., CTS. &JUD. PROC. 
§ 5-807 (LexisNexis 2016); IND. CODE§ 34-7-7-1 (2016); TENN. CODE ANN.§ 4-21-1003 (2016); N.Y. 
CIV. RIGHTS LAW§ 70-a (McKinney 2016); HAW. REV. STAT. § 634F (2015); GA. CODE ANN. § 9-11-
11.l (West 2016); FLA. STAT. § 768.295 (2016); ARK. CODE ANN. § 16-63-502 (2005); Mo. REV. STAT. 
§ 537.528.1 (2015); NEB. REV. STAT. § 25-21,243 (1994); N.M. STAT. ANN. § 38-2-9.1 (2001); Aruz. 
REV. STAT. ANN. § 12-752 (2006); MINN. STAT. ANN. § 554.02 (2015); LA. CODE CIV. PROC. ANN. art. 
971 (1999); OKLA. STAT. ANN. tit. 12, § 1443.l (West 1981); TEx. CIV. PRAC. & REM. CODE ANN. 
§ 27.001 (2011); OR. REV. STAT. § 31.150 (2015); D.C. CODE § 16-5502 (20ll). 
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financial hardship, time, and stress the victim of a SLAPP may face. 13 The 
movant must enter an anti-SLAPP motion shortly after the initial 
pleadings. 14 The statutes typically require an expeditious decision from the 
triaJ court15 and often mandate a stay of discovery while the courl entertains 
the motion. 16 The prevailingparty recoups attorney' s fees and costs.17 

The design of anti-SLAPP statutes, however, raises constitutional 
questions.18 Indeed, various state courts have grappled with the 
constitutionality of these statutes. 19 Anti-SLAPP statutes have a noble goal: 
public discourse occupies the "highest rung" on the First Amendment 
ladder and forms the cornerstone of American democracy.20 Those who 

13. See infra notes 14-17 (exploring the timeliness with which anti-SLAPP motions must be 
entered and ruled on, as well as limitations on discovery, and reimbwsement of costs to the prevailing 
party). 

14. See, e.g., CAL. C!v. PROC. CODE§ 425.16(f) ('The special motion may be filed within 60 
days of the service of the complaint . ... "); VT. STAT. ANN. tit 12, § 1041(b) (2016) ("A special motion 
to strike under this section shall be filed with the court and served on all parties not more than 60 days 
after lhe filing of the complaint."). 

15. See, e.g., CAL. CIV. P1toc. CODE§ 425.16(1) ("The motion shall be schcdu.led by the clerk 
of the court for a hearing not more than 30 days after service of the motion .. .. "); MAss. GEN. LAWS 
ANN. ch. 231 , § 59H ("The court shall advance any such special motion so that it may be heard and 
dctennined as expeditiously as possible."); VT. STAT. ANN. tit 12, § 104l(d) ("The court shall hold a 
hearing on a special motion to strike not more than 30 days after service of the motion unless good 
cause exists for an extension."). 

16. See, e.g. , CAL. CIV. PROC. CODE §425.16(g) ("All discovery proceedings in the action 
shall be stayed upon the filing ofa notice of motion made pursuant to this section."); MAss. GEN. LAWS 
ANN. ch. 231, § 59H ("All discovery proceedings shall be stayed upon the filing of the special motion 
under this section . . .. "); R.I. GEN LAws ANN. § 9-33-2(h) (The coun shall stay all discovery 
proceedings in the action upon the filing of the motion ... . "). It is important to note, however, that anti
SLAPP statutes also commonly allow for the continuation of limited discovery for good cause. See, e..g., 
CAL. Ctv. PROC. Com; § 425.16(g) ("The court. on noticed motion and for good cause shown, may 
order that specified discovery be conducted notwiUtstanding this subdivision."); MAss. GEN. LAWS 
ANN. ch. 231, § 59H ("[T]he court, on motion and after a hearing and for good cause shown, may order 
lhat specified discovery be conducted."). 

17. See e.g., CAL. CIV. PROC. CODE § 425.16(c)(l) ("lA] prevailing defendant on a special 
motion to strike shall be entitled to recover his or her attorney's fees and costs."); I.LL. COMP. STAT. 
ANN. l 10/25(c) ("The court shall award a moving party who prevails in a motion under tltis Act 
reasonable attorney's fees and costs . . .. "); MAss. GEN. LAWS ANN. ch. 231, § 59H ("If the court grants 
such special motion to dismiss, the court sh.all award the moving party costs and reasonable attorney's 
fees .... "). 

18. See infra Parts Il and Ill (exploring the constitutional issues surrounding the burden
shifling and scope of various state anti-SLAPP statutes). 

19. See infra Parts II and Ill (explaining the constitutional issues that state courts have faced). 
20. Connick v. Myers, 461 U.S. 138, 145 (1983). See also Garrison v. La., 379 U.S. 64, 74-75 

(1964) ("[S]pccch concerning public affairs is more than self-expression; it is the essence of self
government."). Vermont has traditionally provided advanced protection for public speech as well . See 
Grievance of Morrissey, 149 Vt. l , 15 538 A.2d 678, 687 (1987) (explaining that "speech In the public 
interest by a public spirited citizen is entitled to greater protection than speech in the interest of the 
speaker .... " (quoting Joyner v. Lancaster, 815 F.2d 20, 23 (4th Cir. 1987))). 
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engage in public political speech should not face financial ruin.21 Therefore, 
these statutes ideally achieve a perfect balance between the rights of one 
party to engage in public petitioning activity and the rights of the adverse 
party to have meaningfui judiciai reciress.22 However, by protecting the 
First Amendment rights of one group of people, many state anti-SLAPP 
statutes overreach and place unconstitutional obstacles in the path of 
citizens with legitimate injuries.23 

Two constitutional que~tions plague many state anti-SLAPP statutes. 24 

First, these statutes often feature a burden-shifting procedure.25 Initially the 
moving party (defendant) must demonstrate that the statute covers the 
plaintiff's cause of action.26 Once the defendant makes this initial 
demonstration, the burden shifts to the non-moving party (plaintiff) to-
depending on the state----exhibit either that her claim has merit or that the 
defendant's petitioning activity was meritless.27 More than one state has 
ruled that its anti-SLAPP, burden-shifting procedure unconstitutionally 
burdens the plaintiff during the early stages of litigation and thus denies 
access to a jury trial.28 Further, the burden-shifting process requires a trial 
court to weigh evidence and decide disputed issues of fact.29 Thus, the 
process exceeds the limits of acceptable procedural devices used to dismiss 
complaints-such as summary judgment.30 

Second, while anti-SLAPP statutes attempt to tackle a fairly narrow 
and specific problem-the SLAPPs themselves-the scope of statutorily 

21. Pring, supra note 2, at 6. 
22. Duracraft Corp. v. Holmes Prods. Corp., 691 N.E.2d. 935, 944 (Mass. 1998). 
23. Id. at 943 ("By protecting one party's exercise of its right of petition ... the statute 

impinges on the adverse party's exercise of its right to petition, even when it is not engaged in sham 
petitioning."); see also Opinion of the Justices, 641 A.2d 1012, 1015 (N.H. 1994) ("A solution cannot 
strengthen the constitutional rights of one group of citizens by infringing upon the rights of another 
group."). 

24. See infra Parts II and III (explaining the main issues regarding anti-SLAPP statutes). 
25. See infra Parts I and II (reviewing Vermont's and other state's anti-SLAPP burden-shirting 

procedures). 
26. See infra Part II (determining the party with the burden). 
27. See irifra Part II (explaining the burden-shifting procedure). 
28. See irifra Part II (demonstrating the various state burden-shifting procedures). 
29. Opinion of the Justices, 641 A.2d 1012, 1015 (N.H. 1994) ("Unlike these procedures 

wherein the court does not resolve the merits of a disputed factual claim, the procedure in the proposed 
bill requires the trial court to do exactly that."); see also Davis v. Cox, 351 P.3d 862, 874 (Wash. 2015) 
("[Washington's anti-SLAPP statute] creates a truncated adjudication of the merits of a plaintiff's claim, 
including nonfrivolous factual issues, without a trial ."). 

30. Opinion of the Justices, 641 A.2d at 1015; see also Cox, 351 P.3d at 874 (holding that 
Washington's anti-SLAPP statute violates the State Constitution). 
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defined protected activity sometimes casts a remarkably wide net. 31 

Protected activity under anti-SLAPP statutes ranges from state-to-state. For 
example, Pennsylvania permits use of the statute only in cases of 
environmentai petitioning.32 On the other hand, Texas's anti-SLAPP statute 
may be broadly invoked if the "legal action is based on, relates to, or is in 
response to a party's exercise of the right of free speech, right to petition, or 
right of association . . .. "33 States with broad statutory language face the 
problem of defendants acting in bad faith and entering anti-SLAPP motions 
in cases that are not SLAPPs.34 An overly broad statutory construction 
exacerbates the burden-shifting issue because it allows a defendant to easily 
clear the initial burden.35 

This Note examines the constitutionality of Vermont's anti-SLAPP 
statute, and proposes a solution that combines the approaches taken in 
Vermont and California. The constitutional issues facing Vermont and 
California's anti-SLAPP statute form an inverse mirror image. California 
has an adequate solution to the problems commonly posed by anti-SLAPP 
burden-shifting procedures. 36 In California, the anti-SLAPP burden-shifting 
process allows the trial court to examine evidence in a similar fashion to 
summary judgement.37 California, however, could learn from Vennont' s 
method of Limiting the statute's scope.38 The Vermont Supreme Court 
recently confined the statute to protect only petitioning activity on public 
issues.39 Vermont's method closely tracks the statute's original intent, 
thereby limiting an overly broad interpretation.4° Currently California 
allows the statute's use whether or not the First Amendment activity in 

31. See Duracraft Corp. v. Holmes Prods. Corp., 691 N.E.2d 935, 943 (Mass. 1998) 
(explaining that the original purpose of the anti-SLAPP statute was the swift dismissal of meritless suits 
brought to chill public discourse, but Massachusetts 's broad plain statutory language "fails to track and 
implement such an objective") 

32. 27 PA. CONS. STAT.§ 8302 (2001). 
33. TEx. Crv. PRAC. & REM. CODE ANN. § 27.003 (2011). 
34. Jeremiah A Ho, I'll Huff and I'll Puff-But then You'll Blow My Case Away: Dealing with 

Dismissed and Bad-Faith Defendants Under California's Anti-SLAPP Statute, 30 WHITTIER L. REV. 

533, 539 (2009). 
35. See infra Part II (explaining the anti-SLAPP burden-shifting process). 
36. See infra Part 11.E (reviewing California's anti-SLAPP burden-shifting probability 

standard). 
37. Wilbanks v. Wolk, 121 Cal. App. 4th 833, 901 (Cal. Ct. App. 2004). 
38. See infra Part III.C (inferring that Vermont has successfully developed a solution to overly 

broad anti-SLAPP statutes). 
39. Felis v. Downs Rachlin Martin, PLLC, 2015 VT 129, ~ 32, 133 A.3d 836, 848. 
40. See iefra Part III.C (describing Vermont's solution to overly broad anti-SLAPP statutes). 
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question pertained to a public issue.41 Thus, in California, civil defendants 
routinely invoke the statute to defend causes of action that are not a 
SLAPP.42 California (and the rest of the country), therefore, could learn 
from the Vermonfs attempt to iimit the overiy broad scope of the statute's 
reach. However, Vermont should amend its statute to emulate California's 
burden-shifting language and jurisprudential interpretation. Half of 
Vermont's approach and half of California's approach create an anti
SLAPP statute that will withstand constitutional challenge. 

Part I of this Note parses out the plain language of Vermont's anti
SLAPP statute. Part Il examines the constitutionality of Vermont's anti
SLAPP burden-shifting procedure, explores how other states have 
interpreted the constitutionality of their anti-SLAPP burden-shifting 
language, proposes adopting California's approach, and examines an 
alternative approach offered by Maine. Part ID explores the scope of 
Vermont's anti-SLAPP statute, the inadequacy of the solution offered by 
Massachusetts, California's overly broad interpretation, and the limiting 
approach taken by Vermont. Finally, this Note concludes by offering a 
solution that combines half of the approach taken by California and half by 
Vermont to form one anti-SLAPP statute. 

I. THE PLAIN LANGUAGE OF VERMONT'S ANTI-SLAPP STATIJTE 

Before any other discussion, it is important to examine the plain 
language of 12 V.S.A § 1041-Vermont's anti-SLAPP statute. Section 
1041(a) outlines the scope of protected activity: a defendant in an action 
arising from the defendant's exercise, in connection with a public issue, of 
the right to freedom of speech or to petition the government for redress of 
grievances under the U.S. or Vermont constitution, may file a special 
motion to strike under this section.43 Section 1041(a) clearly requires that 
the defendant's exercise of First Amendment rights pertain to a public 
issue.44 

41. See Briggs v. Eden Council for Hope & Opportunity, 969 P.2d 564, 571 (Cal. 1999) ("The 
Legislature's stated intent is best served ... by a construction of section 425.16 that broadly 
encompasses participation in official proceedings, generally, whether or not such participation remains 
strictly focused on 'public' issues."). 

42. Ho, supra note 34. 
43. VT. STAT. ANN. tit. 12, § 104l(a) (2016). 
44. The term public issue relates to any social, political, or other concern affecting the 

community. Connick v. Myers, 461 U.S. 138, 146 (1983). See also Pickering v. Bd. of Educ. of Twp. 
High School Dist. 205, 391 U.S. 563, 571 (1968) (holding that whether a school district needs additional 
funds is a matter of public concern). The Vermont Supreme Court has also explored what may or may 
not be a public issue. See In re Robins, 169 Vt. 377, 383, 737 A.2d 370, 374 (1999) (stating that issues 
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Section 1041(i), however, appears to nullify § 1041(a)'s public issue 
requirement. Section 1041(i) lists the specific categories of protected 
speech.45 Under these categories, the exercise of free speech "in connection 
with a pubiic issue" inciudes: 

(1) any written or oral statement made before a legislative, 
executive, or judicial proceeding, or any other official proceeding 
authorized by law; 

(2) any written or oral statement made in connection with an 
issue under consideration or review by a legislative, executive, or 
judicial body, or any other official proceeding authorized by law; 

(3) any written or oral statement concerning an issue of public 
interest made in a public forum or a place open to the public; or 

(4) any other statement or conduct concerning a public issue or 
an issue of public interest which furthers the exercise of the 
constitutional right of freedom of speech or the constitutional 
right to petition the government for redress of grievances. 46 

The broad scope of protected activity under §§ 104l(i)(l) and (2) 
appears to undermine the public issue requirement specified in § 1041(a). 
This creates an inconsistency within the statute.47 

Once the movant (defendant) demonstrates that her activity falls under 
the umbrella of § 1041(i), the burden shifts to the non-moving party 
(plaintiff) to show that the defendant's exercise of First Amendment 
activity was "devoid of any reasonable factual support and any arguable 
basis in law" and 'caused actual injury to the plaintiff."48 To determine 

raised by a grievanl during a cenification process regarding health inspections for waste disposal near a 
public bike path is a public issue); Rich v. Montpelier Supervisory Dist., 167 Vt. 415, 422, 709 A.2d 
501, 505 (1998) (holding that comments made in front of a public school board regarding the policy of a 
school basketball team are a public issue); Crump v. P & C Food Mkts, lno., J 54 Vt. 284, 292, 576 A.2d 
441, 446 (1990) (holding that "statements made privately in the employment context about an employee 
to agen.ts of the employer and several other persons.,, is not a public issue); Grievance of Morrissey, 149 
Vt. l, IS, 538 A.2d 678, 687 (1987) (explaining that "[w]bethcr an employee's speech conduct 
addresses a matter of public concern is detennined by an evaluation of its content, fonn, and context, as 
revealed by the whole record''); Bums v. Times Argus Ass 'n., Inc., 139 Vt. 381, 387-88, 439 A.2d 773, 
776- 77 (1981) (explaining that use of state funds by the wife of a state employee is a public issue). 

45. VT. STAT. ANN. tit. 12, § 104l(i). 
46. Id. (emphasis added). 
47. Felis v. Downs Rachlin Martin, PLLC, 2015 VT 129, ~ 39, 133 A.3d 836, 850. 
48. VT. STAT. ANN. tit. 12, § l04l(e)(l). 
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whether a party met its burden of proof, the trial court will examine the 
pleadings, as well as any supporting and opposing affidavits.49 

Section 1041 provides a mechanism for swift dismissal of SLAPPs and 
mitigation of economic damage to the defendant.50 Tne non-moving pruty 
must respond no later than 15 days after the motion is filed, and the court 
must hold a hearing no later than 30 days after the motion to strike is 
entered. 51 The motion may stay discovery until such time as the court is 
able to rule. 52 Further, if the motion is granted, the moving party shall be 
awarded reasonable attorney's fees. 53 If the court finds, however, that the 
motion is "frivolous or is intended solely to cause unnecessary delay," the 
court must award costs and attorney's fees to the non-moving party.54 

Therefore, much is at stake for both parties. The statute, by design, attempts 
to swiftly remove SLAPPs from the courts-and compensate the victim 
defendant.55 It is this design, however, that leads to unconstitutional 
overreach. 56 

II. THE FIRST CONSTITUTIONAL ISSUE: BURDEN SHIITING 

As this section explains, the burden-shifting procedure in § 1041(e) is 
unconstitutional. 57 Once the defendant demonstrates that the complaint falls 
under § 1041 (i), the burden then shifts to the plaintiff to prove that the 
defendant's actions were "devoid of any reasonable factual support and any 
arguable basis in law ... . "58 The plaintiff must meet this extremely high 
burden without the benefit of discovery.59 Further, the statute forces the trial 
court-at the pleading stage-to weigh evidence and decide disputed issues 

49. Id. § 104l(e)(2). 
50. Id. §§ l041(b), (c)(l), (d), (f)(l) . 
51. Id. §§ 104l(b), (d). 
52. Id. § 104l(c)(l). Discovery, however, is not automatically stayed. See id. § 104l(c)(2) 

("The court, on motion, and for good cause shown, may order that limited discovery be conducted for 
the purpose of assisting its decision on the special motion to strike."). 

53 . Id. § 104l(f)(l). 
54. Id. 
55. See id. § 1041(e) (aiming to remove unnecessary SLAPPs from courts and compensate 

victims accordingly). 
56. See infra Parts II and Ill (explaining the unconstitutionality ofSLAPP statutes). 
57. See infra Part II.A (describing the unconstitutionality of § 104l(e)' s burden-shifting 

procedure). 
58. VT. STAT. ANN. tit. 12, § 1041(e)(l)(A). 
59. Id. § 104l(c)(l). Again, however, discovery is not automatically stayed. See id. 

§ 104l(c)(2) (explaining that the court "may order limited discovery be conducted for the purpose of 
assisting its decision on the special motion to strike"). 
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of fact. 60 The burden-shifting approach, therefore, goes beyond the methods 
of traditional procedural devices used for early dismissal or adjudication of 
claims-such as, Rule 12(b)(6) motions, summary judgment, and 
judgments as a matter of iaw.61 As such, the burden-shifting procedure in 
§ 1041 ( e) unconstitutionally infringes on the right to a jury trial, and the 
plaintiff's right to petition under the First Amendment. 62 The Vermont 
Supreme Court has yet to interpret § 1041(e). The United States District 
Court for the District of Vermont and Vermont superior courts, however, 
have interpreted the language consistent with its plain meaning. 63 

The burden-shifting language in § 1041 ( e ), is modeled on a string of 
U.S. Supreme Court cases currently known as the Noerr-Pennington 
doctrine.64 The Noerr-Pennington doctrine protects public-petitioning 
activity against tort liability unless said activity is shown to be a "mere 
sham."65 To test whether petitioning activity is a mere sham, Noerr
Pennington employs both objective and subjective prongs.66 First, the 
petitioning activity must be objectively baseless to the point that no realistic 
litigant could harbor a reasonable hope of success on the merits of the 

60. See iefra Part 11.B (discussing what the statute demands of the court). 
61 . See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986) (explaining that credibility 

determinations, the drawing of legitimate inferences from fact, and the weighing of evidence are duties 
for a jury, not a judge, as to whether the motion is for summary judgment or judgment as a matter of 
law); Opinion of the Justices, 641A.2d1012, 1015 (N.H. 1994) (''Unlike these procedures wherein the 
court does not resolve the merits of a disputed factual claim, the procedure in the proposed bill requires 
the trial court to do exactly that."). 

62. VT. CONST. ch. l, art. 12; U.S. CONST. amends. I, Vll; see also Davis v. Cox, 351 P.3d 
862, 872-74 (Wash. 2015) (holding that Washington's anti-SLAPP statute burden-shifting procedure 
violated the plaintiff's constitutional rights to a jury trial and to petition). 

63. See Ernst v. Kauffinan, 50 F.Supp 3d. 553, 564 (D. Vt. 2014) (holding that a Jetter read in 
front of a town council was protected from defamation under Vermont's anti-SLAPP statute because the 
plaintiff could not prove lhal the entirety of 01e letter was devoid of reasonable factual support); 
Haywood v. St. Michael's Coll., No. 2:12-CV-164, 2012 WL 6552361, at •13 (D. Vt. 2012) (granting 
the defendants ' motion to strike defamation suit under Vermont 's anti-SLAPP statute because the 
plaintiff could not demonstrate lhat defendants' newspaper article • was devoid of any reasonable factual 
support and any arguable basis in law .... ") (quoting VT. STAT. ANN. tit. 12, § 104 J(e)(l)); Chandler v. 
Rutland Herald Pub., No. 104-3-15, 2015 WL 5176808, at •1 (Vl Super. Ct. 2015) (awarding the 
motion to strike because the plaintiff failed to demonstrate that a newspaper article "was devoid of any 
reasonable factual support and any arguable basis in Jaw"); Rock of Ages Corp. v. Bernier, No. 68-2-14, 
2015 WL 5176782, at *5 (Vt. Super. Ct. 2015) ("If such a motion is filed, the court must grant it unless 
the plaintiff proves that: ... the defendant's exercise of his or her right to freedom of speech and to 
petition was devoid of any reasonable factual support and any arguable basis in law . . .. "). 

64. Hearing 011 S. 103 Before House Judiciary Comnt, 2005-2006 Bien. Leg. Sess. (Vt. 2006) 
(Statements from Legislative Counsel) [hereinafter Hearing]. The Noerr-Pennington doctrine is 
originally attributable to Eastern Railroad Preslde11ts Co11ference v. Noerr Motor Freight, Inc., 365 U.S. 
127 (1961), and United Mine Workers of America v. Pennington, 381 U.S. 657 (1965). 

65. Noerr Motor Freight, 365 U.S. at 144; Pennington, 381 U.S. at 669. 
66. BE & K Constr. Co. v. N.L.R.B., 536 U.S. 516, 525-26 (2002). 
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complaint.67 Second, the parties' subjective motivation must be to interfere 
with the business practices of a competitor-through the use of 
governmental institutions.68 Noerr-Pennington originally was applied 
exclusively to antitrust cases; however, the doctrine has expanded and 
currently encompasses general petitioning activity under the First 
Amendment. 69 

The Vermont Legislature originally intended for § 1041 ( e )' s burden
shifting language to mirror that of California's anti-SLAPP statute.70 This 
statute upholds the moving party's motion to strike "unless the court 
determines that the plaintiff has established that there is a probability that 
the plaintiff will prevail on the claim."71 The Legislature instead emulated 
the burden-shifting language found in Massachusetts's anti-SLAPP 
statute.72 Ironically, the Legislature examined California's anti-SLAPP 
burden-shifting procedure, and decided against adopting it because of 
perceived constitutional deficiencies.73 Expeditious dismissal of SLAPPs 
was the main reason the Legislature decided to base § 1041 ( e )' s burden
shifting on the Noerr-Pennington mere sham test.74 

A. Problems with Using Noerr-Pennington 

Multiple constitutional issues arise when the Noerr-Pennington 
standard is used to dismiss complaints at the pleading stage. First, unlike 
many other anti-SLAPP statutes, the language in § 1041 ( e) does not track 
the plaintiffs burden of proof at trial.75 As stated above, once the burden 

67. Id. 
68. Id. 
69. See New W., L.P. v. City of Joliet, 491 F.3d 717, 722 (7th Cir. 2007) ("Noerr-Pennington 

has been extended beyond the antitrust laws ... and is today understood as an application of the first 
amendment's speech and petitioning clauses."); Manistee Town Center v. City of Glendale, 227 F.3d 
1090, 1092 (9th Cir. 2000) ("The immunity is no longer limited to the antitrust context .... "). 

70. Felis v. Downs Rachlin Martin, PLLC, 2015 VT 129, ~ 42, 133 A.3d 836, 851. 
71. CAL. CN. PROC. CODE§ 425.16(b)(l) (2015) (emphasis added). 
72. Hearing, supra note 64. 
73. Id. 
74. Hearing, supra note 64. 
75. See MINN. STAT. ANN. § 554.02(3) (2015) ("[T]he court shall grant the motion and dismiss 

the judicial claim unless the court finds that the responding party has produced clear and convincing 
evidence that the acts of the moving party ate not immunized from liability und.er [the statute)."); 73 5 
ILL. COMP. STAT. 110/20(c) (2007) ("The court shall grant the motion and dismiss the judicial claim 
unless the court finds that the responding party has produced clear and convincing evidence that the acts 
of the moving party are not immunized from . .. liability by this Act."); CAL. CN. PRoc. CODE 
§ 425.I6(b)(l) ("[The plaintiff] shall be subject to a special motion to strike, unless the court determines 
that the plaintiff has established that there is a probability that the plaintiff will prevail on the claim."). 
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shifts, the plaintiff must demonstrate that the defendant's speech or 
petitioning activity was "devoid of any reasonable factual support and any 
arguable basjs in law . ... "76 The statute, therefore, requires a court to use 
the Noerr-Pennington mere sham test to examine the defendant' s actions. 
But § 104l(e) fails to include the plaintiff' s ultimate burden of proof. 77 

There is no language in § 1041 ( e }--or anywhere else in the statute-that 
sets forth the plaintiff's burden, whether by a preponderance of the 
evidence, clear and c-0nvincing, or beyond a reasonable doubt. 78 Sub
section 104l(e) most resembles the beyond a reasonable doubt standard. 
This highest standard, however, is the state's burden wben prosecuting a 
criminal defendant, rather than a plaintiff's burden at the pleading stage of 
civil litigation.79 

The federal constitutional test for a plaintiff's burden at the pleading 
stage under a Rule 12(b )( 6) motion to ilismiss is a plausibility of success on 
the merits.80 Vermont courts are even more liberal: the mere possibility of 
success is enough to deny a 12(b)(6) motion.81 But under Vermont's anti
SLAPP statute, the plaintiff-on the initial pleadings-must demonstrate 
that the defendant's actions were completely baseless in fact or law. 82 This 
is a remarkable difference. Anti-SLAPP statutes, however, should place a 
higher burden on a plaintiff than 12(b)(6) motions because public 
petitioning deserves heightened protection.83 Applying the 12(b)(6) 
standard would take the teeth out of an anti-SLAPP statute: there would be 
no need for a special motion to strike if the requirements placed on the 
plaintiff remained consistent with normal pleailing standards. The problem 

76. VT. STAT. ANN. tit. 12, § 104l(e)(l)(A) (2016). 
77. Hearing, supra note 64. 
78. VT. STAT. ANN. tit. 12, § 104l(e). 
79. See In re Winship, 397 U.S. 358, 364 (1970) (explaining that "the Due Process Clause 

protects the accused against conviction except upon proof beyond a reasonable doubt of every fact 
necessary to constitute the crime with which he is charged"). 

80. See Ashcroft v . .Iqbal, 556 U.S. 662, 678 (2009) ("To survive a motion to dismiss, a 
complaint muse contain sufficient facrual matter, accepted as true, to 'state a claim to relief that is 
plausible on its face."' (quoting Bell AIL Corp. v. Twombly, 550 U.S. 544, 570 (2007))); Twombly, SSO 
U.S. at 556 ("Asking for plausible grounds to infer an agreement does not impose a probability 
requirement at the pleading stage; it simply calls for enough fact to raise a reasonable c:<pcctation that 
discovery will reveal evidence of illegal agreement."). 

81. See Colby v. Umbrella, Inc., 2008 Vf 20, 5, 184 VL 1, 5-6, 955 A.2d 1082, 1086 ("In 
d.ctennining whether a complaint can survive a motion to dismiss under Rule 12(b)(6), courts must talce 
the factual allegations in the complaint as true, and consider whether it appears beyond doubt that there 
exist no facts or circumstances that would entitle the plaintiff to relief.") (internal quotations omitted). 

82. VT. STAT. ANN. tit. 12, § 104l(e) (2016). 
83 . See Pring, supra note 2, at 6 (explaining that public petitioning is one of the most important 

rights citizens have, yet SLAPP suits make exercising this right risky). 
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with §1041(e) is that it goes too far: a vast chasm separates the 12(b)(6) 
plausibility or possibility standard from the motion to strike standard that 
requires demonstrating that the defendant's actions were thoroughly 
baseless in fact or law.84 

Besides establishing a high burden at the pleading stage, the language 
in § 1041(e) requires courts to examine only the defendant's actions and 
thus ignore possible merits in the plaintiffs case.85 A defendant could 
theoretically engage in petitioning activity while simultaneously 
committing a tort.86 In the majority of complaints, the merits of the 
plaintiffs case and injuries sustained to the plaintiff deserve scrutiny. 87 

Section 1041 attempts to dismiss complaints swiftly, with potentially large 
fees available to the prevailing party. 88 Therefore, merely examining 
whether the defendant's actions were devoid of fact or law should not end 
the analysis.89 

Furthermore, the Noerr-Pennington doctrine should protect the 
plaintiff's right to petition as well as the defendant's right to petition.90 By 
filing a complaint, the plaintiff engages in petitioning activity protected by 
Noerr-Pennington with equal weight-unless the suit is a mere sham under 
Noerr-Pennington's objective or subjective prongs.91 Section 1041(e), 
however, discounts the plaintiffs petitioning activity.92 It is unjust to have a 
burden-shifting process that infringes upon the plaintiff's right to petition 
and then justify that infringement with a constitutional doctrine that should, 
in actuality, protect the plaintiff. 

Finally, § 1041(e) requires the trial court to weigh evidence and decide 
disputed issues of fact to determine whether the defendant's actions were 
devoid of fact or law. 93 Again, the plaintiff must meet this incredibly high 

84. Opinion of the Justices, 641 A.2d 1012, 1015 (N.H. 1994). 
85. See Sandholm v. Keucker, 2012 IL 111443, 'If 53 ("The sham exception [in Illinois' anti

SLAPP statute] tests the genuineness of the defendants' acts; it says nothing about the merits of the 
plaintiff's lawsuit. It is entirely possible that defendants could spread malicious lies about an individual 
while in the course of genuinely petitioning the government for a favorable result."). 

86. Id. 
87. Id. 
88. See supra Part I (explaining the mechanisms in § 1041 that allow for swift dismissals). 
89. VT. STAT. ANN. tit. 12, § 104l(e)(l)(A) (2016). 
90. See Davis v. Cox, 351 P.3d 862, 872 (Wash. 2015) ("In sum, the United States Supreme 

Court has interpreted the petition clause to expansively protect plaintiffs' constitutional right to file 
lawsuits seeking redress for grievances."). 

91. Id.; see also supra notes 72-73 (exploring the Noerr-Pennington subjective and objective 
prongs). 

92. Cf VT. STAT. ANN. tit. 12, § 104l(e)(l)(A) (upholding the motion unless plaintiff can 
demonstrate that defendant's First Amendment activities were devoid of factual support or basis in law). 

93 . Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). 
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burden without the benefit of discovery.94 Section 1041(e), therefore, goes 
above and beyond the limits of other procedural mechanisms designed to 
resolve cases before trial and potentially blocks access to a jury for litigants 
with actual injuries.95 

B. Washington's Anti-SLAPP Burden-Shifting Procedure is Declared 
Unconstitutional 

In Davis v. Cox, Washington's high court declared the burden-shifting 
language in Washington's anti-SLAPP statute unconstitutional.96 Cox 
involved a dispute between employees and management at a food 
cooperative in Olympia, Washington.97 Allegedly, the cooperative board 
unilaterally decided to boycott Israeli products.98 The employees contended 
that the boycott violated co-op policy and sought declaratory relief.99 The 
board members countered with a motion to strike under Washington's anti
SLAPP statute.100 The employees opposed the motion and requested a lift 
on the statute's stay of discovery. 101 The trial court denied the employee's 
request and granted the board's motion, awarding approximately $222,000 
in attorney's fees and damages. 102 On appeal, the employees argued that 
Washington's anti-SLAPP statute denied the right to a jury trial under the 
Washington Constitution and violated Washington's separation of powers 
doctrine, the Petition Clause under the First Amendment of the U.S. 
Constitution, and the vagueness doctrine in the Fourteenth Amendment's 
Due Process Clause.103 The court held that the anti-SLAPP statute blocked 
the right to ajury trial and thus did not reach the rest of the challenges.104 

The court began by examining the burden-shifting procedure in 
Washington's anti-SLAPP statute, which read: 105 

A moving party bringing a special motion to strike a claim under 
this subsection has the initial burden of showing by a 

94. VT. STAT. ANN. tit. 12, § 104l(c)(2). 
95. Cox, 351 P.3d at 875. 
96. Id 
97. Id. at 866. 
98. Id 
99. Id. 

100. Id 
101. Id. 
102. Id 
103. Id. at 866-67. 
104. Id at 867. 
105. Id. 
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preponderance of the evidence that the claim is based on an 
action involving public participation and petition. If the moving 
party meets this burden, the burden shifts to the responding party 
to estabiish by clear and convincing evidence a probability of 
prevailing on the claim. If the responding party meets this 
burden, the court shall deny the motion. 106 

The board argued that this process required no more of a trial court 
than routine motions for summary judgment. 107 

The court distinguished the burden found in the above language from 
motions for summary judgement. 108 If the moving party (defendant) met its 
initial burden, the burden shifted to the responding party (plaintiff) to 
establish, clearly and convincingly, a probability of prevailing on their 
cause of action.109 To adjudicate this question, the trial judge had to rely on 
the pleadings, relevant affidavits outlining the facts, and underJying claims 
and defenses. 110 The court then compared the anti-SLAPP burden-shifting 
procedure with summary judgment.111 The two procedures "involve 
fundamentally different inquires," because the anti-SLAPP statute 
"provides a burden of proof concerning whether the evidence crosses a 
certain threshold of proving a likelihood of prevailing on the claim.' 112 

Conversely, summary judgment "does not concern degrees of likelihood or 
probability."113 Instead, summary judgment scrutinizes for legal 
certainty .114 Summary judgment requires undisputed material facts with one 
side prevailing as a matter of law.115 The court found that, if the 
Washington Legislature wanted the burden-shifting process to mirror 
summary judgment, it could have used the "well-known" summary 
judgment language.116 

The court held that Washington's anti-SLAPP burden-shifting process 
impeded the right to a jury trial under the Washington Constitution.117 The 

106. WASH. REV. CODE§ 4.24.525(4)(b) (2010) (emphasis added), invalidated by Davis v. Cox, 
351P.3d862 (Wash. 2015). 

107. Cox, 351 P.3d at 867. 
108. Id. 
109. Id. 
110. Id. Vermont's anti-SLAPP, as well, has a provision directing the court to examine the 

pleadings and affidavits. VT. STAT. ANN. tit. 12, § 104l(e)(2) (2016). 
111. Cox, 351 P.3d at 867; FED. R. Crv. P. 56(a). 
112. Cox, 351 P.3d at 867. 
113. Id. 
114. Id. 
115. Id.; FED. R. Crv. P. 56(a). 
116. Cox, 351 P.3d at 867--68. 
117. Id. at 875. 
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court acknowledged, however, that the right to a jury trial is "not 
limitless."118 First, as mentioned above, summary judgment is 
constitutionally permissible where no issues of material fact exist.119 

Second, the court noted that the right to a jury trial is not constitutionally 
guaranteed; frivolous complaints that are a mere sham under Noerr
Pennington lack a legitimate interest in adjudication.120 Washington's anti
SLAPP statute, however, did not use a frivolous standard. 121 Instead, the 
statute required a judge to make factual determinations on whether the 
plaintiff, clearly and convincingly, established a probability of prevailing 
on the claim. 122 The court determined that: 

[Washington's anti-SLAPP statute] creates a truncated 
adjudication of the merits of a plaintiff's claim, including 
nonfrivolous factual issues, without a trial. Such a procedure 
invades the jury's essential role of deciding debatable questions 
of fact. In this way, [the anti-SLAPP statute] violates the right of 
trial by jury under article I, section 21 of the Washington 
Constitution.123 

While the burden-shifting language in Washington's invalidated anti
SLAPP statute differs from Vermont's, it bears similarity in the high burden 
placed on the plaintiff.124 If a clear and convincing standard denies access 
to a jury trial, then requiring a plaintiff to demonstrate that a defendant's 
actions are completely devoid of fact or law does as well. 125 Vermont's 
anti-SLAPP statute actually imposes a higher burden.126 In addition, the 
Washington standard unconstitutionally required a trial court to weigh 
evidence and decide disputed issues of fact. 127 Vermont's standard does as 
weu.12s 

118. Id. at 871. 
119. Id 
120. It is worth noting that here the Washington Supreme Court examined Noerr-Pennington 

through the lens oftheplaintif.f's right to enter a complaint. Id. at 871-73. 
121. Id. at 873. 
122. Id. 
123. Id at 874. 
124. See supra Part II.A (discussing problems with using Noerr-Pennington). 
125. See id. 
126. See id. 
127. Cox, 351 P.3d at 867. 
128. See s11pra Part II.A (discussing problems with using Noerr-Pennington). 



444 Vermont Law Review [Vol. 41:429 

C. California's Probability Standard 

In Cox, the board argued that the plaintiff's burden in California's anti
SLAPP statute, upon which Washington's was modeied, did not exceed the 
limits of summary judgment. 129 The Washington Supreme Court rejected 
this argument because, while many aspects of the Washington and 
California statutes were similar, plaintiffs in California must demonstrate a 
probability of success on the merits rather than meet the clear and 
convincing standard.U° California's anti-SLAPP burden-shifting provision 
reads: 

A cause of action against a person arising from any act of that 
person in furtherance of the person's right of petition or free 
speech under the United States Constitution or the California 
Constitution in connection with a public issue shall be subject to 
a special motion to strike, unless the court determines that the 
plaintiff has established that there is a probability that the 
plaintiff will prevail on the claim. 131 

In California, a plaintiff defending against an anti-SLAPP motion must 
only demonstrate that her complaint has enough prima facie evidence to 
support a favorable judgment if the evidence is credited. 132 California 
equates the burden on the plaintiff to summary judgment. 133 Instead of 
having to demonstrate a degree of clear and convincing evidence, or that 
the defendant's actions were devoid of any basis in fact or law, plaintiffs in 
California need only demonstrate a probability of success.134 California's 
probability language adheres to a normal preponderance-of-the-evidence 
burden used during civil litigation.135 As such, California's anti-SLAPP 

129. Cox, 351 P.3d at 869. 
130. Id. 
131. CAL. CN. PROC. CODE§ 425.16(b)(l) (2015) (emphasis added). 
132. Id. 
133. See Wilbanks v. Wolk, 121 Cal. App. 4th 883, 901 (2004) ("A plaintiff's burden under 

section 425.16 is similar to the standard used in detennining motions for nonsuit, directed verdict, or 
summary judgement.") (internal quotations omitted). 

134. CAL. CN. PROC. CODE§ 425.16(b)(l). 
135. Neil Orloff & Jerry Stedinger, A Framework for Evaluating the Preponderance-of-the

Evidence Standard, 131 U. PA. L. REV. 1159, 1162 (1983). 
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burden-shifting process creates a significantly lower hurdle than the clear 
and convincing136 and Noerr-Pennington standards. 137 

D. New Hampshire's Burden-Shifting Procedure Dies on the Cutiing Room 
Floor 

The New Hampshire Legislature proposed the probability standard to 
the New Hampshire Supreme Court, and the Court found it 
unconstitutional. 138 In 1994, the New Hampshire Legislature considered 
enacting anti-SLAPP legislation but first sent the bill over for review. 139 

Under the proposed bill, once the burden shifted to the plaintiff, a court 
would strike the complaint ''unless .. . the plaintiff [had] established that 
there [was] a probability that the plaintiff [would] prevail on the claim. "140 

The New Hampshire Supreme Court interpreted this language-
including the proposed probability standard-as more burdensome than the 
standards in Rule 12(b)(6) and summary judgment motions. 141 The Court 
explained that-when reviewing a motion to dismiss-the trial court is 
required to accept that all well-pleaded factual allegations as true, and view 
those allegations in the light most favorable to the plaintiff.142 Summary 
judgment is appropriate where there is no dispute as to material facts and 
one party is entitled to judgment as a matter of law. 143 The trial court is 
required to construe pleadings, affidavits, and discovery in the light most 
favorable to the non-moving party, and the party with the burden of proof at 
trial carries that same burden of production during summary judgment. 144 

The Court determined that, unlike motions to dismiss or summary judgment 
motions, New Hampshire's anti-SLAPP provision required a trial judge to 
resolve the merits of a disputed factual claim.145 The proposed bill violated 

136. See supra Part ll .B (discussing Duvis v. Cox invalidating Washington's anti-SLAPP 
statute). Minnesota's anti-SLAPP statute employs the clear and convincing burden, as well, MINN. 
STAT. ANN. § 554.02(3) {2015), end Minnesota courts interpret it as going above and beyond the 
summary judgment standard. Leiendecker v. Asian Women United of Minn., 848 N.W.2d 224, 231 
(Minn. 2014). However, to date Minnesota has not overturned or amended its anti-SLAPP statule. ld. 

137. VT. STAT. ANN. tit.12, § 1041(e) (2016). 
138. Opinion of the Justices, 641 A.2d 1012, 1014 (N.H. 1994). The New Hampshire 

Constitution allows the Senate to request opinions from the justices of the New Hampshire Supreme 
Court for advice on "important questions oflaw" in pending bills. Id. at l 012. 

139. Id. 
140. Id at 1013 (emphasis added). 
141. Id. at 1014-15. 
142. Id. at 1015. 
143. Id 
144. Id. 
145. Id 
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the New Hampshire Constitution "[b]ecause a plaintiff otherwise entitled to 
a jury trial has a rjght to have aJl factual issues resolved by the jury .... "146 

The Court explained that a statute cannot bolster the constitutional rights of 
one group by trampling on the rights of another.147 

E. Adopting California's Probability Standard 

Notwithstanding the opinion of the New Hampshire Supreme Court, 
the Vermont Legislature should amend § 104l(e) and adopt California's 
anti-SLAPP burden-shifting probability standard. As explored above, anti
SLAPP burden-shifting provisions face criticism that the burden placed on 
the plaintiff is unconstitutional because it goes above other accepted 
procedural motions used to dismiss or adjudicate complaints.148 Moreover, 
the trial court must weigh evidence and decide disputed issues of fact, 
which exceeds the limits of summary judgment. 149 The Washington and 
New Hampshire decisions followed these themes. 15° California's approach 
resolves both concerns. 

First, in California, the plaintiff's burden is consistent with summary 
judgment.151 From start to finish in any court proceeding, the plaintiff must 
demonstrate some level of merit.152 Under summary judgment's burden
shifting standard, the party with the burden of proof at trial must produce 
enough evidence to meet that burden (preponderance of the evidence, clear 
and convincing, or beyond a reasonable doubt) .. 153 Under California's anti
SLAPP statute-as in summary judgment-the courts construe evidence in 
the light most favorable to the non-moving party. 154 The non-moving party 
(plaintiff) is required to produce only sufficient prima facie evidence to 
signal a probability of success on the merits. 155 The requirement remains 
consistent with a preponderance-of-the-evidence burden, which typically 
equates to the plaintiff's evidentiary burden during a civil trial. 156 

146. Id. 
147. Id. 
148. See supra Part II.A (discussing problems with using Noerr-Pennington). 
149. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). 
150. Davis v. Cox, 351P.3d862, 867 (Wash. 2015); Opinion of the Justices, 641A.2dat1015. 
151. Wilbanks v. Wolk, 121 Cal. App. 4th 883, 901 (Cal. Ct. App. 2004). 
152. See Anderson, 411 U.S. at 252 (explaining that in summary judgment, "[t]he mere 

existence of a scintilla of evidence in support of the plaintiff's position will be insufficient; there must 
be evidence on which the jury could reasonably find for the plaintiff'). 

153. Id. at 255. 
154. Wolk, 121 Cal. App. 4th at 905. 
155. Id. 
156. Opinion of the Justices, 641A.2d1012, 1013 (N.H. 1994). 
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Therefore, California's anti-SLAPP statute is no more cumbersome than 
summary judgment. 

Second, the process courts in California undergo during anti-SLAPP 
motions does not exceed the limits of summary judgment. In the course of 
procedural motions to dismiss, trial courts are not supposed to weigh 
evidence to determine probabilities of success. 157 However, during 
summary judgement, a court will examine evidence through the lens of the 
plaintiffs evidentiary burden. 158 Trial judges examine whether "a jury 
could reasonably find either that the plaintiff proved his case by the quality 
and quantity of evidence required by the governing law or that he did 
not."159 In this way, during summary judgment, trial courts do weigh 
evidence to some degree, but only in deciphering whether the plaintiff met 
her evidentiary burden. 16° California's anti-SLAPP burden-shifting standard 
uses the same approach. It asks the court to inquire whether the plaintiff put 
forth prima facie evidence, which-if taken in a light favorable to the 
plaintiff--demonstrates a probability of success on the merits. 161 

Consequently, the anti-SLAPP burden-shifting process stays within the 
lanes of the plaintiffs minimal evidentiary burden at trial.162 

F. Maine 's Alternative Solution 

Maine offers one other possible solution. Maine's and Vermont's anti
SLAPP statutes contain identical burden-shifting language. 163 In Nader v. 
Maine Democratic Party, the Maine Supreme Court modified the method it 
used for anti-SLAPP burden-shifting. 164 In Nader, 2004 presidential 
candidate Ralph Nader sued the Maine Democratic Party for allegedly 
conspiring to keep him off of the ballot rolls in Maine. 165 The Maine 
Democratic Party filed a motion to strike under Maine's anti-SLAPP 
statute.166 The trial court found that the Maine Democratic Party met its 
initial burden of demonstrating that the statute covered its petitioning 

157. Anderson, 477 U.S. at 255. 
158. Id at 254. 
159. Id. 
160. Id. at 255. 
161. Wilbanks v. Wolk, 121 Cal. App. 4th 883, 901 (Cal. Ct. App. 2004). 
162. Id. 
163. See ME. Rev. STAT. ANN. tit. 14, § 556 (1995) ("The court shall grant the special motion, 

unless the party against whom the special motion is made shows that the moving party's exercise of its 
right of petition was devoid of any reasonable factual support or any arguable basis in law ... . "). 

164. Nader v. Mc. Democratic Party, 41 A.3d 551, 563 (Me. 2012). 
165. Id. at 555. 
166. Id 
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activity. 167 The burden then shifted to Nader, who was unable to estabUsh 
that the Maine Democratic Party's actions were "devoid of any reasonable 
factual support or any arguable basis in law."168 Then, something 
interesting happened. The defendants were awarded oniy one doiiar in 
attorney's fees. 169 The trial court explained that "[b]ut for the impact of 
legal authority in this State relating to (the anti-SLAPP statute] this [c]ourt 
is of the opinion that [Nader's] action warranted further analysis and 
development through the evolution of nonnal civil litigation process."170 

On appeal, the Maine Supreme Court amended its anti-SLAPP burden
shifting precedent.171 Maine's previous case law adhered to a plain reading 
of the statute: once the defendant demonstrated that the cause of action was 
based on the statutorily defined petitioning activity, the burden shifted to 
the plaintiff to demonstrate that the defendant's actions were devoid of fact 
or law.172 In changing course, the Court sought to balance the Maine 
Democratic Party's constitutional right to petition with Nader's 
constitutional rights to petition, to a jury trial, and to the ballot. 173 The 
Court, therefore, employed the constitutional avoidance canon to side-step 
the unconstitutional consequences of the statute's plain language.174 

Using the constitutional avoidance canon, the Court examined the 
plaintiff's burden under the second step of the burden-shifting process. 175 

The Court held that the plaintiff must demonstrate only prima facie 
evidence that the defendant's activities were devoid of fact or law .176 "Some 
evidence" is sufficient to meet this burden.177 Additionally-and most 
importantly-the plaintiff does not have to prove that all of the defendant' s 
actions were devoid of fact or law; demonstrating that any of the 
defendant's actions were devoid of fact or law suffices.178 Moreover, up 
until Nader, Maine courts applied a "converse summary-judgment-like 
standard" under the anti-SLAPP statute: the court construed all facts in a 
light favorable to the moving party.179 This process was the inverse of 

167. Id. 555-56. 
168. Id. at 556. 
169. Id 
170. Id. 
171. Id. at 563. 
172. Id. at 557. 
173. Id. at 557-{il. 
174. Id. at 558. 
175. Id. at 561. 
176. Id. at 562. 
177. Id. 
178. Id. 
179. Id at 561. 
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summary judgment-where all facts are viewed in a light most favorable to 
the non-moving party.180 With Nader, the Maine Supreme Court changed 
course and used the traditional summary judgment method of viewing facts 
in a light most favorable to the non-moving party. 181 

Maine offers an interesting solution to Vermont's anti-SLAPP burden
shifting problem. The Maine approach limits the plaintiff's burden by 
requiring that she merely provide prima facie evidence that some of the 
defendant's activities were baseless, thus significantly lowering the 
plaintiff's burden.182 Moreover, Maine now construes the evidence in a 
light most favorable to the non-moving party (plaintift).183 In this way, 
Maine courts examine the evidence through the lens of the plaintiff's 
evidentiary standard-which is consistent with summary judgment.184 

While Maine provides a satisfactory alternative approach, the Vermont 
Legislature should still amend its anti-SLAPP burden-shifting language to 
emulate California. Nader required the Court to Look past the plain 
language of the statute and employ the constitutional avoidance canon.185 

The constitutional avoidance canon is a perfectly acceptable way to 
.interpret a statute. 186 Employing the canon, however, signifies that there 
was confusion in interpreting the statute-as shown by Maine's shift in 
jurisprudence. 187 The California approach is explicit and avoids confusion 
and judicial re-drafting of the statute.188 To cover its bases, the Vermont 
Legislature should additionally amend the statute to explicitly state that the 
burden-shifting process-and the burden it l)laces on the plaintiff-must 
remain on par with summary judgment. If the legislature decides not to 
amend its statute, however, the Vermont Supreme Court can look to Maine 
because the Nader test addresses the constitutional pitfalls found in 
Vermont's anti-SLAPP burden-shifting process. 

180. Id 
181. Id. at 562. 
182. Id 
183. Id. at 563. 
184. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). 
185. Nader, 41 A.3d at 558. 
186. William K. Kelley, Avoiding Constitutional Questions as a Three-Branch Problem, 86 

CORNELL L. REV. 831, 832 (2001). 
187. Nader, 41 A.3d at 563. 
188. See supra Part Il.E (discussing California's probability standard). 
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III. THE SECOND CONSTITUTIONAL ISSUE: THE SCOPE OF TIIE STATUTE 

The potential breadth and width of activity protected under the plain 
language of Vermont's anti-SLAPP statute goes far beyond its original 
intent. An overly broad interpretation unconstitutionally obstructs the right 
to a jury trial. 189 Many states have grappled with the scope of protected 
activity and attempted to strike a balance between shielding people from 
SLAPPs and preventing the statute's plain language from casting an 
unconstitutionally wide net.190 With its decision in Fe/is v. Downs Rachlin 
Martin, P LLC, the Vermont Supreme Court offered the best solution to 
date.191 Vermont's anti-SLAPP statute now covers petitioning activity 
pertaining only to public issues.192 As explained below, other states should 
adopt Vermont' s approach. 

The plain language in Vermont's anti-SLAPP statute broadly defines 
protected activity----depending on how one chooses to interpret it. Section 
1041(a) states that a defendant in an action based on the defendant's 
exercise of First Amendment activity "in connection with a public issue" 
may file a motion to strike.193 Section 104l(i)(l), however, explains that 
statements made "in connection with a public issue" includes "any written 
or oral statement made before a legislative, executive, or judicial 
proceeding, or any other official proceeding authorized by law .... "194 

Further, under § 1041(i)(2), "any written or oral statement made in 
connection with an issue under consideration or review by a legislative, 
executive, or judicial body, or any other official proceeding authorized by 
law" is protected.195 There are two divergent ways to read the above 
language.196 First, one could argue that the public issue requirement 
specified in § 104l(a) is incorporated into § 1041(i). Under this 
interpretation, any written or oral statement made in front of a legislative or 
judicial body must concern a public issue to be protected.197 The second 
interpretation reads § 1041(i) as declaring that any statement made in front 
of a judicial or legislative body automatically concerns a public issue just 

189. Felis v. Downs Rachlin Martin, PLLC, 2015 VT 129,, 41, 133 A.3d 836, 851. 
190. See supra Parts II A-F (discussing various states' attempts to narrow their anti-SLAPP 

statutes). 
191. Fe/is, 2015 VT 129,, 35. 
192. Id ,34. 
193. VT. STAT. ANN. tit. 12, § 1041(a) (2016) (emphasis added). 
194. Id. § 104l(i)(l) (emphasis added). 
195. Id § 104l(i)(2) (emphasis added). 
196. Fe/is, 2015 VT 129, ,, 34-35. 
197. Id. 
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by virtue of the setting in which the words were uttered.198 This second 
interpretation swells the statutory scope beyond its original intent
combating SLAPPs.199 

A. Massachusetts's Limiting Attempt 

The language of Vermont's and Massachusetts's anti-SLAPP statutes 
is nearly identical in terms of activity protected.200 The Massachusetts 
Supreme Court narrowed its statute's scope in Duracraft Corp. v. Holmes 
Products Corp.201 Duracraft involved a conflict between two corporations, 
Duracraft and Holmes, regarding statements made before the Massachusetts 
Trademark Trial and Appeal Board.202 Duracraft accused a Holmes 
employee of violating a non-disclosure agreement. 203 Holmes countered 
with a motion to strike under Massachusetts's anti-SLAPP statute.204 The 
trial court found that the complaint fell outside the statute's scope and 
denied the motion.205 

On appeal, the Massachusetts Supreme Court affirmed.206 The Court 
examined Massachusetts's legislative history and determined that the anti
SLAPP statute was never intended to cover private disputes between two 
large corporate entities.207 In reaching this conclusion, the Court engaged in 
a familiar balancing act: protecting both the right of the defendant to freely 
engage in public speech, and the right of the plaintiff to seek judicial 
redress.208 The original purpose of Massachusetts's anti-SLAPP statute was 
the swift dismissal of meritless suits brought to chill public discourse. 209 

198. Id. 
199. Id.~ 45. 
200. VT. STAT. ANN. tit. 12, § 104l(i); MAss. GEN. LAWS ANN. CH. 231 § 59H (2016). 

However, while Vermont's statute clearly lays out a public issue requirement in§ 104l(a), there is no 
such language concerning public issue in Massachusetts's statute. There was originally public issue 
language, but the Massachusetts Legislature cut this language before finalizing the-bill. Duracraft Corp. 
v. Holmes Products Corp., 691N.E.2d935, 941 (Mass. 1998). 

201. Duracraft Corp., 691 N.E.2d at 941. 
202. Id. at 938. 
203. Id. 
204. The trial court found that the testimony from the executive was not related to a public issue 

and, thus, was outside the scope of Massachusetts's anti-SLAPP statute. Id. at 941. The Massachusetts 
Supreme Court affirmed the trial court's decision but explained that it could not use the public issue 
requirement as a basis because the term public Issue does not appear anywhere in the statute. Id. 

205. Id. at 935. 
206. Id. at 941. 
207. Id. at 940-41. 
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209. Id. at 943 . 
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The Court determined, however, that Massachusetts's plain language 
"fail[ed] to track and implement such an objective."210 Put simply, the court 
did not believe that the Massachusetts Legislature intended the likely 
subsequent consequences of an overiy broad statutory interpretation. 
Massachusetts's anti-SLAPP statute "on its face alter[ed] procedural and 
substantive law in a sweeping way .... "211 

The Court devised a test that it hoped would narrow the statute's scope 
to adhere to the original legislative purpose.212 The Massachusetts 
Legislature intended to protect parties from meritless claims based on their 
petitioning activities.213 The Court, therefore, adopted a statutory 
construction that excludes anti-SLAPP motions brought to quash 
complaints that have a substantial basis in addition to, or other than, the 
petitioning activity in question.214 To succeed on an anti-SLAPP motion, 
the moving party (defendant) must make "a threshold showing" that the 
plaintiff's complaint lacks any substantial basis in addition to the 
defendant's petitioning activity.215 If the defendant meets this based on 
criteria, the trial court's task of distinguishing meritless from meritorious 
suits ostensibly becomes easier.216 After applying the based on test, the 
Court ultimately denied the anti-SLAPP motion because the alleged 
violation of the non-disclosure agreement constituted a substantial basis 
other than Holmes's petitioning activity.217 

The Duracraft test is flawed; the Massachusetts anti-SLAPP statute 
remains overly broad.218 By examining whether a complaint has any 
substantial basis other than the defendant's petitioning activity, the 
Duracraft test fails to adequately and specifically track the statute's original 
intent-to protect private citizens targeted for speaking out on public 
political issues.219 SLAPPs are brought under a fairly limited set of 
circumstances.220 Hypothetically, a meritorious claim-and therefore not a 
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211. Id. 
212. Id. at 941. 
213. Id. at 941, 943. 
214. Id. at 941. 
215. Id. at943. 
216. Id 
217. Id. at 943-44. 
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SLAPP-could be based solely on the defendant's petitioning activity.221 

Under the Duracraft test, this meritorious claim would probably be deemed 
a SLAPP even though, in actuality, it is not.222 

For example: an economically disadvantaged citizen brings suit against 
a multinational corporate defendant for copyright infringement. The 
corporate defendant, in turn, coJludes with another corporation to provide 
fraudulent testimony as an expert witness during the trial. After the 
conclusion of the trial, the plaintiff files a fraud complaint against the 
corporate witness. This complaint, we can all agree, is not a SLAPP. It has 
none of the makings of a SLAPP; the suit was not filed to silence or 
intimidate public discourse, and the plaintiff is less economically powerful 
than the defendant.223 Nonetheless, the complaint will not pass the 
Duracraft test because it is substantially based on the corporate defendant's 
testimony.224 In addition, even if the plaintiff were to pass the Duracraft 
test, she would then have to demonstrate under Massachusetts's and 
Vermont's burden-shifting procedure that the corporate defendant's 
testimony was completely devoid of any factual basis.225 To add insult to 
injury, if the corporate defendant prevailed, the plaintiff would then have to 
pay the corporation's attorney's fees and expenses.226 

The above hypothetical provides a clear illustration of what might 
happen when anti-SLAPP statutes are over-broad. The lone, economically 
disadvantaged citizen becomes the victim of a statute originally designed to 
help people of exactly that profile.227 Duracrajt, therefore, makes an 
admirable attempt but does not go far enough. 

221. In Felis, the plaintiff brought a fraud complaint against an accounting firm based on the 
finn 's testimony during the plaintiffs divorce proceeding. FeJis, 2015 VT 129, ~ 8-9. The court 
ultimately detennined that the plaintiff's complaint was meritless. Jd. However, a similar situation 
where the plaintiff's case docs have merit is not hard to imagine. The complaint would not survive the 
Duracrafi based on test because it would have arisen out of statutorily designated petitioning activity. 
Duracrqft Corp., 691 N.E.2d at 943--44. 

222. Duracrqft Corp., 691 N.E.2d at 943--44. 
223. See supra Introduction (discussing advantages and disadvantages ofanti-SLAPP statutes). 
224. Duracrqft Corp., 691 N.E.2d at 943--44. 
225. VT. STAT. ANN. tit. 12, § 104l(e)(l)(A) (2016); MASS. GEN. LAWS ANN. ch. 231, § 59H 

(2016). 
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B. California's BroadAnti-SLAPP Surf 

The bulk of Vermont's anti-SLAPP statute--including the language in 
§ 104 l (i}-is modeled on California' s statute.228 The language in the two 
statutes is nearly identical, aside from the burden-shifting process.229 There 
is, however, one telling difference. In 1997, the California Legislature 
amended the language to clarify that the statute covers a broad range of 
cases beyond what is normally considered SLAPP litigation.230 The 
amendment was a reaction to a series of California appellate cases. 231 These 
decisions had previously attempted to narrow the statute's scope to protect 
only petitioning activity related to public issues.232 In response, the 
California Legislature added a sentence specifying that the statute "[shall] 
be construed broadly."233 Interestingly, Vermont never adopted this 
amended language, even though Vermont's statute was drafted almost ten 
years after the California amendment. 234 

In Briggs v. Eden Council for Hope and Opportunity, the California 
Supreme Court had an opportunity to interpret this newly amended 
language and to clarify any confusion regarding the statute' s scope.235 In 
Briggs, a landlord plaintiff filed a complaint against a non-profit 
organization that provided housing counseling through city and county 
grants.236 The landlord sued for defamation regarding statements made to 
clients and during staff meetings.237 The non-profit moved to strike the 
complaint under California's anti-SLAPP statute because the statements in 
question concerned issues pending before executive or judicial bodies.238 In 
opposition, the landlord argued that the alleged activities did not involve 
matters of public significance, and were therefore not covered by the 
statute.239 The trial court granted the motion to strike, and awarded the non-

228. Hearing, supra note 64. 
229. VT. STAT. ANN. tit. 12, § 1041 ; CAL. Crv. PROC. CODE§ 425.16 {2015). 
230. S.B. 1296, 1997-1998 Reg. Sess. {Ca. 1997). 
231. Id. See also Zhao v. Wong, 55 Cal. Rptr. 2d 909, 915 (Cal. Ct. App. 1996) (holding that 

"[t]he statute represents a clear recognition of the need to provide maximum protection of a citizen's 
right to exercise free speech and petition where such rights are exercised in relation to issues of public 
concern"), averruled by Briggs v. Eden Council for Hope & Opportunity, 969 P.2d 564, 568 (Cal. 
1999). 
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profit's attorney's fees and costs.240 The California Court of Appeals 
reversed, holding that the non-profit had not made a prima facie showing 
that the lawsuit arose out of the furtherance of rights to speech and petition 
in connection with a public issue.241 

The California Supreme Court reversed the decision of the Court of 
Appeals.242 The high court held that the term public issue-for the purposes 
of California's anti-SLAPP statute---concems any written or oral statements 
regarding any issue pending before any judicial, legislative, or executive 
body.243 Briggs held that speech can concern a public issue based on the 
"context or setting" in which it is uttered.244 Under California' s anti-SLAPP 
statute, if First Amendment activity occurs within the realm of an official 
proceeding it is automatically a public issue, even if the speech would not 
nonnally otherwise concern a public issue.245 The court explained that: 

Any matter pending before an official proceeding possesses some 
measure of "public significance" owing solely to the public 
nature of the proceeding .... The Legislature's stated intent is 
best served, therefore, by a construction of section 425 .16 that 
broadly encompasses participation in official proceedings, 
generally, whether or not such participation remains strictly 
focused on "public" issues.246 

The Court additionally noted that the statute's 1997 amendment 
reflects the California Legislature' s desire for broad application.247 

California's expansive anti-SLAPP statute, therefore, easily covered the 
non-profit' s statements.248 

Briggs featured a. strong dissent.249 The dissent concurred with the 
majority' s holding that California's anti-SL.APP statute protected the non
profit because the speech in question related to a public issue. 250 The 
dissent, however, disagreed with the majority's broad statutory 
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interpretation.25 1 Instead, the dissent suggested a threshold showing by the 
defendant that its First Amendment activity was connected to a public 
issue.252 Given the original intent behind anti-SLAPP legislation, the dissent 
found it dubious that the California Legislature intended that any iitigation 
connected to any oral or written statement before any executive, legislative, 
or judicial proceeding must be categorized as a SLAPP.253 The dissent then 
examined the procedural implications of an overly broad interpretation.254 

The majority's decision vastly expanded the definition of a SLAPP, 
"thereby making the special motion to strike available in an untold number 
of legal actions that will bear no resemblance to the paradigm retaliatory 
SLAPP suit to which the remedial legislation was specifically 
addressed. "255 

C. Vermont's Solution 

In Fe/is, the Vermont Supreme Court had its first opportunity to 
interpret § 1041 's broad language.256 The Court used this opportunity to 
limit the scope of § 1041(i) to petitioning activity directly concerning a 
public issue.251 After a high-asset divorce, Felis brought a fraud complaint 
against rus ex-wife's law firm, and the accounting firm Gallagher, F lynn & 
Company (GFC), which was hired during the divorce to provide expert 
testimony and business valuations.258 Pelis alleged that his ex-wife's law 
firm colluded with GFC to build fees and bilk the marital estate. 259 The 
complaint against GFC rested on the content of its expert testimony.260 At 
the conclusion of the divorce proceeding, the law firm billed Fells over 
$800,000, and GFC presented an additional amount totaling $248,000.261 

GFC filed a special motion to strike, arguing that testimony during a 
divorce proceeding is protected under § 1041(i).262 The trial court 
concluded that witness immunity barred the complaint against GFC and 
dismissed the claim; therefore, the Court held that GFC's anti-SLAPP 
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motion was moot.263 Felis appealed to the Vermont Supreme Court.264 GFC 
counter-appealed and argued that the anti-SLAPP motion remained active 
because of the possible attorney's fees.265 

The Vermont Supreme Court determined that the central issue in 
GFC's counter-appeal was whether, under the language of§ 1041, Felis had 
brought a SLAPP against GFC.266 GFC contended that the plain language 
of§ 1041(i)(l) protected testimony given during a divorce proceeding.267 

The Court disagreed and held that Vermont's anti-SLAPP statute requires, 
as a threshold matter, that the protected speech concern a public issue.268 

Section 1041 did not apply to GFC's testimony because a divorce 
proceeding is not a public issue.269 

The "interplay" between §§ 1041(a) and (i) influenced the Court's 
limiting construction.270 The Court noted the public issue requirement in 
§ 1041(a) and then turned to § 1041(i), which lists four specific categories 
of protected speech.271 GFC argued that its divorce testimony did not need 
to concern a public issue because statements made to a judicial body fall 
under § 1041(i)(l), which lacks a specific public issue requirement.272 

Phrased differently, ' GFC's [argument] reads the statute to mean that all 
testimony in a judicial proceeding inherently concerns a public issue."273 

The Court acknowledged that GFC's construction was consistent with a 
plain reading of the statute, but ultimately disagreed with this broad 
interpretation.274 The Court noted an "internal[] inconsisten[cy]" between 
§ 1041(a), which controls the general scope of the statute and contains a 
public issue element, and § 1041 (i), which outlines the context or place the 
statements are made but fails to articulate a public issue requirement. 275 For 
the Court, this internal inconsistency rendered the language 
"ambiguous."276 Further, when the plain meaning of the words in a statute 
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contradict the statute's original pmpose, the Court is "not confmed to a 
literal interpretation. "277 

In an effort to examine § 1041 's original purpose, the Court looked to 
the legislative history and highlighted two important findings from the 
Vermont Legislature.278 First, the Legislature was concerned with the 
increase in Vermont "lawsuits brought to chill" First Amendment 
activity.279 Second, the Legislature declared that "[i]t is in the public 
interest to encourage continued participation in matters of public 
significance, and this participation should not be chilled through the abuse 
of judicial process. "280 The Court noted the historical context that gave rise 
to anti-SLAPP statutes-lawsuits designed to quell political speech-and 
found that the Legislature shared these concerns. 281 The Legislature, 
however, likely did not intend for the statute to reach beyond this narrow 
set of circumstances.282 The Court, therefore, implemented the public issue 
test to more adequately track the Legislature's original intent.283 

The Court also observed the constitutional implications of an overly
broad construction.284 Under normal circumstances, the Court gives 
remedial legislation like § 1041 a "liberal construction. "285 But "[h ]ere, 
however, the statute is attempting to defme the proper intersection between 
two constitutional rights-a defendant's right to free speech and petition 
and a plaintiff's right to petition and free access to the courts."286 Based on 
this delicate equilibrium of constitutional interests, the court rejected an 
overly broad interpretation.287 

The Court recognized that§ 1041 was based primarily on California's 
statute and looked at Briggs, California's hallmark case for broad anti
SLAPP statutory interpretation. 288 The Court noted its usual rule about 
following another state's construction of borrowed statutory language, but 
articulated two reasons why it was not going to follow this tradition. First, 
the language in § 1041(a) is inconsistent with California's interpretation.289 
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Historically, there had been a split in the California Courts between those 
that wanted a broad anti-SLAPP statutory construction versus the narrow 
construction found in Zhao. 290 In Briggs the California Supreme Court 
settled this dispute by holding that the statute covered a broad range of 
activity outside of what is normally considered SLAPP circumstances.291 

California desired a bright-line rule: some cognizable way to determine the 
statute s scope.292 Furthermore, the Court observed that Briggs was heavily 
influenc.ed by the California amendment specifying broad statutory 
interpretation.293 The Vermont Legislature enacted § 1041 ten years after 
the California amendment, but omitted the amended language. 294 

The Court then examined the policy behind California's bright-line 
rule and found that this overly broad construction did not have its intended 
effect; it only complicated matters.295 While "the establishment of a bright
line rule may have simplified" some litigation, "it nevertheless dramatically 
increased the use of the anti-SLAPP remedy in suits far afield from the 
SLAPP suit paradigm .... "296 Subsequent to the Briggs decision, 
California's anti~SLAPP statute has been cited widely-indeed, in 
"thousands of cases," covering a plethora of issues.297 Approximately 5,000 
California appellate decisions since 1992 have cited to California's anti
SLAPP statut~most of them after the 1997 amendment.298 In California, 
"filing a motion under the statute has become almost a matter of course. "299 

One way to reduce this overuse is through a narrow construction.300 In 
Fe/is, the Vermont Supreme Court concluded that the Vermont Legislature 
could not have intended for the anti-SLAPP statute to be applied as broadly 
as Califomia's.301 

Finally, the Court examined GFC's divorce testimony to determine 
whether it met the public issue requirement, and concluded that a divorce 
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proceeding is not a public issue.302 Therefore, the Court he.Id that the trial 
court's decision not to rule on GFC's motion was a hannless error.303 

Fe/is settled on an appropriate interpretation of § 1041(i)'s broad 
language.304 As noted above, anti-SLAPP statutes originally were drafted to 
protect discourse on public issues, including: demonstrating and boycotting 
peacefully, petitioning against development, lobbying legislative bodies, 
writing to elected officials, and whistleblowiog. These limited SLAPP 
circumstances warrant a strong remedial punch. To avoid the abuse of 
strong aoti-SLAPP measures, however, the statute's scope should mirror 
the problem.305 The public issue test provides a solution and confines the 
statute' s scope to its original .intent.306 Additionally, this test strikes the 
right balance between public petitioning rights for one group of citizens, 
while maintaining the right of redress for another.307 Vermont's approach, 
therefore, serves as a model for other states examining the outer limits of 
anti-SLAPP statutes. 

CONCLUSION 

Anti-SLAPP statutes seek to remedy a hidden evil.308 This Note 
supports anti-SLAPP measures; it is this admiration that motivates the 
constitutional inquiry, and the quest to make sure that Vermont's statute 
passes constitutional muster. Currently, Vermont is halfway there. 
Unfortunately, the burden-shifting procedure in § 1041 unconstitutionally 
burdens the plaintiff's access to our courts.309 The Vermont Legislature 
should amend the statute to emulate California's anti-SLAPP burden
shifting procedure.310 On the other hand, Vermont's public issue test 
provides a solution for states-including California-that interpret anti
SLAPP statutes far beyond the scope of the original intent. 311 Vermont and 
California share an interesting dichotomy; or, put another way, an inverse 
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(Baxter, J., dissenting) (''The special motion to strike a SLAPP suit is a drastic and extraordinary 
remedy."). 

306. Id. 
307. Fe/is, 2015 VT 129, ~ 41. 
308. See supra Introduction (discussing advantages and disadvantages of anti-SLAPP statutes). 
309. See supra Part II (explaining the burden-shifting issue of anti-SLAPP statutes). 
310. See supra Part II.E (discussing California's probability standard). 
311. See supra Part III.C (analyzing Vermont's solution to the scope issue of anti-SLAPP 

statutes). 
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mirror image. Vermont should learn from the California approach to anti
SLAPP burden-shifting procedure; California should learn from Vermont's 
method oflimiting the statute's scope. 

-Andrew Rome"t 

* Juris Doctor Candidate 2017, Vermont Law School. 
t Thank you to Morgan, Harper, and Warren. In addition, a big thank you to Volume 41 

Editor-in-Chief Jessica Bullock, Senior Managing Edicor Al Dean, Managing Editor Ashleigh Krick, 
.Production Coordinator Bryanna Kleber, and Staff Editors Erin Bennett, Michael Cricchl, and Julia 
Muench Rumburg for shaping this Note into publishable form. 
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Statute Unconstitutional 
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The Supreme Court of the State of Washington has ruled that the state's strong anti
SLAPP statute is unconstitutional, violating the right to jury trial enshrined in 
Washington's state constitution. 

Here's why, and what it means. 

I've lawsplained anti-SLAPP statutes before. In brief, an anti-SLAPP statute is a tool to 
address frivolous and vexatious lawsuits aimed at protected speech. Generally, they 
work like this: the defendant files a motion showing that it is being sued because of 
speech covered by the statute. If defendant does so, then the burden shifts to the 
plaintiff to show that it has evidence supporting their claims. If the plaintiff succeeds, 
the suit survives; if the plaintiff fails, the court dismisses the case and (usually) awards 
defendant its attorney fees. 

Anti-SLAPP statutes vary from state to state. Some apply only to narrow ranges of 
speech (like only speech involved in petitioning the government) and some cover very 
wide ranges of speech (like everything protected by the First Amendment). Their 



language varies on another point as well: how much evidence does the plaintiff have to 
provide when the burden shifts to them? 

Most state statutes say the plaintiff has to show a "probability" of prevailing, or 
language to that effect. Almost universally, state courts have interpreted that to require 
the plaintiff only to produce sufficient evidence: that is, evidence that would be legally 
sufficient to support plaintiff's claim if the jury accepted it as true. In those states, the 
judge considering an anti-SLAPP motion doesn't weigh evidence - he or she doesn't 
consider whose evidence is more persuasive. Instead, the judge treats it rather like a 
motion for summary judgment: has the plaintiff offered evidence that if believed 
satisfies all of the elements of the cause of action? 

Washington's anti-SLAPP statute is a little different. If the defendant carries its initial 
burden of showing that the lawsuit targets speech covered by the statute, it requires 
the plaintiff "to establish by clear and convincing evidence a probability of prevailing on 
the claim." That plain language seems to require the plaintiff to show more than enough 
evidence, and requires the judge to weigh the evidence. 

The case at issue arose from a dispute at a Washington grocery called the Olympia Food 
Cooperative. The Cooperative's board of directors adopted a boycott of goods from 
Israel, and members of the cooperative sued claiming that the board exceeded its 
power. This is not mean-spirited satire about Washington. The cooperative filed an anti
SLAPP motion, and won. The court dismissed the case and awarded defendants attorney 
fees and statutory penalties in excess of $220,000. 

On appeal, the plaintiffs argued that Washington's anti-SLAPP statute violated many 
rights, including the right to trial by jury in civil cases under Article I, Section 21 of the 
Washington State Constitution. The Court of Appeal rejected the argument, but the 
Washington Supreme Court agreed to hear the matter. 

Today the court ruled that the state's anti-SLAPP statute violated the state 
constitution's right to trial by jury in civil cases. The court didn't reach any of the 
plaintiffs' other asserted grounds. 

The defendants tried to backpedal from the plain language of the statute - they 
argued that "establish by clear and convincing evidence a probability of prevailing on 
the claim" just meant offering sufficient evidence, as in a motion for summary judgment 
or in other states' anti-SLAPP statutes, and didn't require weighing of evidence. They 
argued, in effect, that whatever the language said, the statute should be read the way 



most other anti-SLAPP statutes have been read. The court rejected that. Washington 
looked at California's statute, followed it, but deliberately chose different language for 
the plaintiff's burden. The legislature must have meant for it to mean something, the 
court reasoned. In fact, it required the judge hearing the motion to weigh evidence. 

Next, defendants argued that dismissing frivolous cases doesn't violate the 
constitutional right to a trial by jury. True, said the court. But this statute doesn't 
merely dismiss frivolous suits. That's what anti-SLAPP statutes do when they merely 
require the plaintiff to show sufficient evidence. By requiring the plaintiff to prove its 
case by "clear and convincing evidence," this statute requires the judge to take over the 
jury's function, assess credibility, weigh evidence, and decide not only if plaintiffs' claim 
is frivolous, but whether it should win on the merits. The court held that the statute 
made the trial court "invade the jury's province of resolving disputed facts." This, the 
court held, was sacrificing one set of rights (the right to jury trial) for another set of 
rights (the right to free speech.) 

Plaintiffs win and get to proceed with their case, defendants lose and have to defend 
their case, and Washington's anti-SLAPP statute falls. 

So what does this mean nationwide? 

This points to the vulnerability of anti-SLAPP statutes that impose a burden on the 
plaintiff to do anything other than produce sufficient evidence. Though the court relied 
on the state constitutional right to a jury trial, it reviewed federal jury trial authority 
extensively and demonstrated that there may be nationwide problems with anti-SLAPP 
statutes that require a judge to weigh evidence and resolve disputed facts. Other anti
SLAPP statutes that require plaintiffs to do more than submit evidence sufficient to meet 
the elements will be struck down if other courts adopt this logic. 

Fortunately, the fix is relatively simple - all state legislatures have to do is define the 
plaintiff's burden carefully so that it resembles the summary judgment burden - the 
burden to produce admissible evidence which, if believed, is enough to win. Practically 
speaking, that will continue to weed truly frivolous cases out. 

Speaking as someone who hates censorious and vexatious lawsuits, it would be nice, on 
some level, if plaintiffs suing over speech had to prove that their evidence was not just 
sufficient but strong. But that requirement has always been vulnerable to attack. 



This ruling will only impact the more aggressive anti-SLAPP statutes, not the most 

common ones. 

Thanks to tipster David. 
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Marzipan says 
MAY 28, 2015 AT 12:34 PM 

I wonder how this will impact the continued debate over weakening Nevada's anti

SLAPP statute. From my understanding, debate is still raging over it (albeit in 

watered down form with the original "clear and convincing" burden intact), and I'm 

concerned that this gives those seeking to weaken it additional ammunition. "If we 

can't 'fix' it through the legislature, we'll overturn it through the judiciary!" 

Matthew Cline says 
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Washington State Says Its Anti-SLAPP Law Is Unconstitutional 

from the don't-panic dept 

Fri, May 29th 2015 2:52pm - Mike Masnick 

For years, weve talked about the importance of anti-SLAPP laws that help quickly toss out 
lawsuits whose sole purpose are to silence critics. A key point that we've made is the need 
for a federal anti-SLAPP law, because until then, we're at the mercy of a patchwork of 

Free speech state laws. Some states have no anti-SLAPP law. Some have weak ones. A few have strong 
ones. In just the past month alone we've discussed Florida strengthening its anti-St.APP law, 

and Nevada's attempt to weaken its anti·SLAPP law. Meanwhile, a court in DC issued a ruling that greatly 
limited the effectiveness of DC's anti-St.APP law. 

And now . . . Washington State has just ruled its antl-SLAPP law unconstitutional. The full ruling is worth 
reading, but if you want to dive deep, Ken "Popehat" White has excellent "lawsplainer" as well. In short, 
this particular anti ·SLAPP had a feature unlike most others •· and that was the problem. Basically, it 
requires the plaintiff "to establish by clear and convincing evidence a probability of prevailing on the 
claim." Most states, on the other hand , use lesser standards, involving "sufficient" evidence or something 
similar. The problem, as the Washington court ruling notes, is that by making the standard "clear and 
convincing" it requires the judge to weigh the evidence. And that's a problem, the court decided, because 
then the judge is effectively acting as a jury -- thus depriving the plaintiff of a constitutionally guaranteed 
jury trial: 

Thus, [the Washington anti-SLAPP law] creates a truncated adjudication of the merits 
of a plaintiffs claim, including nonfrivolous factual issues, without a trial. Such a 
procedure invades the jury's essential role of deciding debatable questions of fact . In 
this way, [the anti-SLAPP law] violates the right of trial by jury under article I, section 
21 of the Washington Constitution. 

In short: the court is saying that the anti-St.APP would be okay if it were more like a summary judgment 
situation, wherein the judge didn't have to weigh any of the evidence on the merits. Once it gets to that 
stage, however, it's taking on the role of a jury. As Popehat notes, this might impact some of the stronger 
anti-SLAPP laws out there, but it's fixable, just by changing the standard. Unfortunately, though , that does 
lower the power of some anti-SLAPP laws: 

Fortunately, the fix is relatively simple - all state legislatures have to do is define the 
plaintiff's burden carefully so that it resembles the summary judgment burden - the 
burden to produce admissible evidence which, if believed, is enough to win. Practically 
speaking, that will continue to weed truly frivolous cases out. 

Speaking as someone who hates censorious and vexatious lawsuits, it would be nice, on 
some level, if plaintiffs suing over speech had to prove that their evidence was not just 
sufficient but strong. But that requirement has always been vulnerable to attack. 

This ruling will only impact the more aggressive anti-SLAPP statutes, not the most 
common ones. 

To print the document, click the "Original Document" link to 
open the original PDF. At this time it is not possible to print the 

document with annotations. 
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Democracy Dies in Darkness 

Washington Supreme Court stril{es down anti
SLAPP statute as violating the right to trial by 
• 
jury 

By Eugene Volokh 

May 28, 2015 at 3:29 p.m. EDT 

The Washington anti-SLAPP statute allowed defendants in many libel cases - and 

other speech-based cases - to get cases thrown out early, unless the plaintiff could 

show "a probability of prevailing on the claim" by "clear and convincing evidence." 

This clear-and-convincing-evidence standard, the court held in today's Davis v. Cox 

decision, violated the Washington Constitution's civil jury trial right. 

The court acknowledged that a plaintiff has no right to jury trial when the claim is 

frivolous, or where "there is no genuine issue of material fact" that, if decided in 

plaintiffs favor, would satisfy the legal standards for plaintiff to prevail. But, the 

court held, a requirement that "the trial judge [must] make a factual determination 

of whether the plaintiff has established by clear and convincing evidence a 

probability of prevailing on the claim" 

creates a truncated adjudication of the merits of a plaintiff's claim, including nonfrivolous 

factual issues, without a trial. Such a procedure invades the jury's essential role of 

deciding debatable questions of fact. In this way, RCW 4.24.525(4)(b) violates the right of 

trial by jury under article I, section 21 of the Washington Constitution. 



Many states, such as California, have anti-SLAPP statutes that don't require a 

plaintiff to rebut an anti-SLAPP motion by clear and convincing evidence, but 

instead read "the statutes as requiring the court to determine only if the plaintiff has 

stated and substantiated a legally sufficient claim." Those anti-SLAPP statutes 

essentially let courts decide whether plaintiff, even given his version of the facts, 

must lose as a matter of law; if so, then the case can be dismissed promptly (and, in 

many states, with the losing plaintiff having to pay the defendant's attorney fees). 

But the statutes don't call on judges to weigh evidence, and thus have generally been 

upheld against jury trial right challenges. 

AD 

By the way, the substantive allegations in Davis are interesting and unusual - it's a 

dispute among members of a nonprofit corporation, about an anti-Israel boycott

and now will presumably be considered again by lower courts: 

The Olympia Food Cooperative is a nonprofit corporation grocery store. It emphasizes an 

egalitarian philosophy that requires consensus in decision-making and engages in 

various forms of public policy engagement, such as boycotts of certain goods. At issue in 

this case, the Cooperative's board of directors adopted a boycott of goods produced by 

Israel-based companies to protest Israel's perceived human rights violations. The board 

adopted this boycott without staff consensus on whether it should be adopted. 



Five members of the Cooperative (plaintiffs) brought a derivative action against 16 

current or former members of its board (defendants). The complaint alleged the board 

acted ultra vires [i.e., exceeding the powers delegated to it-EV] and breached its fiduciary 

duties by violating the Cooperative's written "Boycott Policy." That policy, adopted by the 

board in 1993, provides that the Cooperative "will honor nationally recognized boycotts" 

when the staff "decide[s] by consensus" to do so. Because the board adopted the boycott 

of Israel-based companies without staff consensus, the complaint sought a declaratory 

judgment that the boycott was void, a permanent injunction of the boycott, and an 

"award of damages in an amount to be proved at trial." Defendants responded that the 

board's inherent authority to govern the Cooperative under its bylaws and the 

Washington Nonprofit Corporation Act authorized the adoption of the boycott without 

staff consensus, notwithstanding the boycott policy. 

Defendants filed a special motion to strike plaintiffs' claims under the anti SLAPP statute. 

Plaintiffs opposed the motion on statutory and constitutional grounds and requested that 

the trial court lift the anti-SLAPP statute's automatic stay of discovery. The superior court . 

denied plaintiffs' discovery request, rejected their constitutional challenges to the statute, 

and granted defendants' special motion to strike. Pursuant to RCW 4.24.525(6)(a), the 

superior court ordered plaintiffs to pay $221,846.75 to defendants: $10,000.00 in 

statutory damages to each defendant ($160,000.00 total), attorney fees ($61,668.00), 

and costs ($178.75). Plaintiffs appealed, and the Court of Appeals affirmed on all issues. 

Note: I filed an amicus brief on behalf of the Reporters Committee for Freedom of 

the Press, the Allied Daily Newspapers of Washington, and the Washington 

Newspaper Publishers Association supporting a defendant in an anti-SLAPP case. 

The brief didn't focus on the jury trial issue, but it appears that the appeal will now 

be dismissed and the case sent back to trial court, given that the anti-SLAPP statute 

has now been invalidated. 
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Lafayette Morehouse, Inc. v. The Chronicle Publishing Co. 
("Morehouse I") 
Posted By Evan Mascagni On May 8, 2011@ 9:37 pm In I Comments Disabled 

COUNSEL 

Cite as: 37 Cal.App.4th 855, 44 Cal.Rptr.2d 46 

LAFAYETIE MOREHOUSE, INC., et al., Plaintiffs/Appellants, 

v. 
The CHRONICLE PUBLISHING COMPANY et al., Defendants/Respondents. 

No. A067522. 

California Court of Appeal, First District, Division 5. 

Aug. 9, 1995. 

Richard W. Hyland, Lafayette, Walter P. Maksym, Walter Maksym & Associates, Oak Brook, IL, for 

appellants. 

James M. Wagstaffe, Mark L. Tuft, Cooper, White & Cooper, San Francisco, for respondents. 

PETERSON, Presiding Justice. 

In 1992, California enacted an anti-SL.APP statute. (Stats.1992, ch. 726, s 2, No. 10 West's 

Cal.Legis.Service, pp. 3031-3032; Code Civ.Proc., [FN1] s 425.16.) SL.APP is an acronym for 

Strategic Lawsuit Against Public Participation. SL.APP litigation, generally, is litigation without merit 

filed to dissuade or punish the exercise of First Amendment rights of defendants. (Hull v. Rossi 

(1993) 13 Cal.App.4th 1763, 1769, 17 Cal.Rptr.2d 457; cf. Wilcox v. Superior Court (1994) 27 

Cal.App.4th 809, 815-816, 33 Cal.Rptr.2d 446 (Wilcox ).) 

FN1. Unless otherwise indicated, all subsequent statutory references are to the Code of Civil 

Procedure. 

Anti-SLAPP statutes such as section 425.16 provide a procedural remedy to expose and dismiss at an early 

stage such nonmeritorious actions which chill, inter alia, "the valid exercise of the constitutional rights of 

freedom of speech .... " (Subd. (a).) Section 425.16, subdivision (b) does so by making "[a] cause of action 

against a person arising from any act of that person in furtherance of the person's [constitutional] right of ... 

free speech ... in connection with a public issue ... subject to a special motion to strike," unless the person 

asserting that cause of action establishes by pleading and affidavit a "probability" of prevailing thereon.In 

this appeal, we hold: (1) The corporate publisher of a newspaper and its reporters, who are sued for libel 



based on published articles made in connection with an issue under consideration or review by a legislative, 

executive, or judicial body, or any other official proceeding authorized by law, are all persons who may 

lawfully invoke the provisions of section 425.16. (2) On this record, appellants failed to show a probability 

they would prevail on their libel cause of action against respondents, and the trial court properly granted 

respondents' special motion to strike the cause of action under section 425.16. 

I. FACTUAL AND PROCEDURAL BACKGROUNDThis appeal arises from the trial court's decision to 

dismiss a libel complaint filed by More University and several affiliated persons and entities, against 

the company which publishes the San Francisco Chronicle and several of its reporters. 

More University was founded in the late 1960's as an outgrowth of the alternative living experiments 

of the time. Located near Lafayette, [FN2] the university describes itself as a "unique" institution, 

which was established to "expand the physical, spiritual, and intellectual capacities" of its students, 

while maintaining "tolerance for all apparent alien encounters." The university offers courses in a 

variety of traditional disciplines such as art, music, and philosophy. However, the university also 

offers somewhat unique degrees in the areas of "sensuality," "lifestyles," and "communication." 

Students studying in these latter disciplines take courses in areas such as "niceness & meanness," 

"teasing," "sensuality," and "mutual pleasurable stimulation of the human nervous system." 

Through study and course work (both in class and at home), students can obtain advanced degrees 

in these fields, such as a Ph.D. in "sensuality." 

FN2. We say that More is located near Lafayette; however, it is not clear whether this is technically 

true. More admits that it formerly occupied the Lafayette site, but it contends that it does not 

currently operate there. More's college catalogue, however, continues to represent that classes are 

offered at the Lafayette site. We need not resolve the ambiguity to decide this appeal. 

In early 1992, persons living on the More University property permitted a large number of homeless to live 

in tents on the site. This influx caused a corresponding increase of complaints from neighbors who alleged 

they were subjected to the annoying and sometimes criminal behavior of these new residents. Store owners 

experienced a sharp increase in the number of aggressive panhandlers and persons harassing their 

customers. Homeowners reported cases of public urination and public intoxication. Other homeowners 

complained of an increase in litter and petty crime. A local police lieutenant reported a "significant" increase 

in the number of problems related to the More University property including felony assaults, panhandling, 

and abandoned vehicles in residential and commercial areas.The Contra Costa County Board of Supervisors 

responded to these and other complaints by holding a series of public hearings beginning in May 1992, to 

discuss whether this use of the More University property violated local health, land use, or other 

governmental regulations. As a result of those hearings, the board of supervisors determined that permits 

were needed since the activities violated local zoning laws. When More University officials refused to comply 

with the permit process or to cease the challenged activity, the county filed an action in state court to 

enjoin the alleged violations. More and various related entities responded by filing their own civil rights suit 

in federal court alleging the county's enforcement action violated their right to free expression and privacy. 



Beginning in June 1992, the San Francisco Chronicle published a series of articles which described 

the dispute we have set forth above. The articles reported the influx of homeless living at the More 

University site and the corresponding increase in complaints from neighbors. The articles also 

discussed the board hearings which were held to discuss the problem, the county's enforcement 

action, and the university's complaint in federal court. 

The reporters who wrote the articles sometimes used colorful language in describing the dispute and 

the parties, e.g., characterizing More as a "sensuality school" and stating that it offered a "unique 

course in carnal knowledge." In addition, the articles characterized Victor Baranco, the founder of 

More, as a "reclusive guru" and accurately reported that he and his wife Cynthia were the subject of 

an LSD drug prosecution in Hawaii. The articles also reported the allegations of a former student, 

Alan Steele, who said that More coerced students into prostitution and provided them with LSD and 

other illegal drugs. Furthermore, the article accurately reported that More had filed a libel suit 

against Steele arising from his allegations. 

More and various other persons and entities who were mentioned in the articles filed a complaint 

against the Chronicle and the reporters who wrote them. [FN3] As eventually amended, the 

complaint alleged seven causes of action, however, only one of them is relevant on the present 

appeal. More alleged that the newspaper articles were libelous. 

FN3. The complaint names as plaintiffs Lafayette Morehouse, Inc., which does business as More 

University; Dr. Victor Baranco; Dr. Cynthia Baranco; and three additional corporate entities, 

Humore, Inc., the Private Sector, Inc., and Turn on to America, Inc. The latter three corporations 

are apparently affiliated with More and helped provide assistance to the homeless living on the More 

University property. Two of them, the Private Sector, Inc., and Turn on to America, Inc., were 

mentioned in the articles in question.The named defendants were the Chronicle Publishing 

Company, the entity which publishes the Chronicle; and the reporters who wrote the articles, Dan 

Reed, April Lynch, and Alice Kahn. 

Unless otherwise indicated, we will refer to the plaintiffs collectively as More and to the defendants 

as the Chronicle. 

The Chronicle responded to the complaint by filing a special motion to strike under section 425.16. [FN4] 

Consistent with the language in that section, the Chronicle argued that More could not establish there was a 

probability it would prevail on the complaint because, among other things, the articles were neither false 

nor defamatory. After hearing and argument, the trial court agreed and granted the special motion to 

strike, ruling that More had failed to present proof of falsity. 

FN4. Section 425.16 provides in pertinent part as follows: "(b) A cause of action against a person 

arising from any act of that person in furtherance of the person's right of petition or free speech 

under the United States or California Constitution in connection with a public issue shall be subject 

to a special motion to strike, unless the court determines that the plaintiff has established that there 

is a probability that the plaintiff will prevail on the claim. In making its determination, the court shall 

consider the pleadings, and supporting and opposing affidavits stating the facts upon which the 



liability or defense is based.[P] ... [P] (e) As used in this section, 'act in furtherance of a person's 

right of petition or free speech under the United States or California Constitution in connection with 

a public issue' includes any written or oral statement or writing made before a legislative, executive, 

or judicial proceeding, or any other official proceeding authorized by law; any written or oral 

statement or writing made in connection with an issue under consideration or review by a 

legislative, executive, or judicial body, or any other official proceeding authorized by law; or any 

written or oral statement or writing made in a place open to the public or a public forum in 

connection with an issue of public interest." 

More then asked the court to reconsider its ruling, and it filed numerous declarations in support of its 

request. After argument, the court denied the motion, finding that More had failed to present evidence of 

falsity, and that it had not presented a prima facie case of actual malice. This appeal followed. 

II. DISCUSSION 

A. Applicability of Section 425.16 to a Case Involving Media DefendantsThe first issue is whether the 

trial court properly applied section 425.16 to the present suit. More argues that the statute was 

adopted to deal only with the problems presented by archetypal SLAPP suits, and that it should not 

be interpreted to apply to a libel suit brought against media defendants based on their news 

reporting activities. 

In assessing the correctness of More's contention that section 425.16 must be interpreted to 

exclude the applicability of its special motion to strike procedure to a publisher of a newspaper and 

its reporters sued for libel in the circumstances of this case, we are governed by familiar rules of 

statutory interpretation. Our primary duty when interpreting a statute is to effectuate the 

Legislature's intent. (Taxpayers to Limit Campaign Spending v. Fair Pol. Practices Com. (1990) 51 

Cal.3d 744, 764, 274 Cal.Rptr. 787, 799 P.2d 1220.) When the language of a statute is clear and 

unambiguous, there is no need for interpretation and we must apply the statute as written. (Rojo v. 

Kliger (1990) 52 Cal.3d 65, 73, 276 Cal.Rptr. 130, 801 P.2d 373; see also Ornelas v. Randolph 

(1993) 4 Cal.4th 1095, 1105, fn. 8, 17 Cal.Rptr.2d 594, 847 P.2d 560.) With these rules in mind, 

we turn to statute at hand. 

Section 425.16, subdivision (b) states, in part, "A cause of action against a person arising from any 

act of that person in furtherance of the person's right of petition or free speech under the United 

States or California Constitution in connection with a public issue shall be subject to a special motion 

to strike, unless the court determines that the plaintiff has established that there is a probability 

that the plaintiff will prevail on the claim." 

We find this plain language applies to the present libel cause of action brought against the Chronicle 

based on its news reporting activities. First, More does not seriously contend, and we do not find, 

that the statute's reference to "persons" renders it inapplicable. Section 17 specifically states that 

when the term "person" is used in a statute, it also applies to corporations; and the fact that the 

Chronicle Publishing Company is a corporation does not exclude it from the ambit of the statute. 



The principal issue then is whether the present suit arose from an act of the Chronicle "in 

furtherance of [its] right of ... free speech under the United States or California Constitution in 

connection with a public issue." This quoted phrase is specifically defined by section 425.16, 

subdivision (e) to include, inter alia, "any written or oral statement or writing made in connection 

with an issue under consideration or review by a legislative, executive, or judicial body, or any other 

official proceeding authorized by law .... " [FN5] "Connected" is defined as "united by ... dependence 

or relation." (Black's Law Diet. (6th ed. 1990) p. 302, col. 2.) The articles in question reported on 

the dispute between More and its neighbors over More's decision to open its property to the 

homeiess and the related hearings held by the Contra Costa County Board of Supervisois to discuss 

that problem, the county's enforcement action, and More's responsive federal suit. They were 

clearly united by dependence on or relation to the official executive, legislative, and judicial actions 

they described. In sum, the alleged libelous newspaper articles were "writing[s] made in connection 

with an issue under consideration or review by a legislative, executive, or judicial body, or any other 

official proceeding authorized by law .... " (s 425.16, subd. (e)), triggering the application of the 

special motion to strike procedure of section 425.16, subdivision (b), if the Chronicle chose to make 

it. 

FN5. We do not decide whether, as the Chronicle urges, the newspaper articles generating More's 

claim of libel constitute a "right of free speech" because they allegedly fit another category of that 

phrase defined by section 425.16, subdivision (e), viz.: "any written or oral statement or writing 

made in a place open to the public or a public forum in connection with an issue of public interest." 

(Italics added.) We find this alternate horn of the Chronicle's rationale for its authority to invoke the 

special motion to strike provided by section 425.16, subdivision (b) somewhat dubious. No 

authorities have been cited to us holding a newspaper printing allegedly libelous material is a "place 

open to the public or a public forum." Newspaper editors or publishers customarily retain the final 

authority on what their newspapers will publish in letters to the editor, editorial pages, and even 

news articles, resulting at best in a controlled forum not an uninhibited "public forum." 

The conclusion we reach here is supported by at least one commentator who has examined the issue. 

Michael D. Stokes, an attorney, helped draft portions of the Senate bill which eventually added section 

425.16 to the Code of Civil Procedure; and shortly after the bill was signed by the Governor, he wrote an 

article discussing the legislation. Among other things, Stokes noted that the bill had received support from 

an impressive array of newspapers who represented interests across the political spectrum. Stokes 

explained this support by observing that the language of the statute was broad enough to cover news 

reporting activity and that newspapers and publishers, who regularly face libel litigation, will be one of the 

"prime beneficiaries" of section 425.16. (See Stokes, SLAPPing Down the Right to Trial by Jury: The SLAPP 

Legislation Confusion of 1992 (Cont.Ed.Bar 1992) 14 Civ.L.Rep. 485, 487.) Whether newspapers and 

publishers will, in fact, be the prime beneficiary of the statute remains to be seen. Stokes's conclusion, that 

the statute can be applied to media defendants, is consistent with our analysis, although he is somewhat 

critical of that conclusion, primarily because of his fears about discovery limitations when the statute is 

applied to media defendants. We address this issue, post.More contends section 425.16 should not have 

been applied in the current case because news reporting activities are commonly thought to be protected by 

the constitutional guarantee of "freedom of the press." It argues that had the Legislature intended the 



statute to cover suits against the news media, it would have used the words "freedom of the press" not 

"freedom of speech" when defining the activities to which the statute applies. However, the issue here is not 

whether the Legislature should have used different language if it intended the statute apply to news 

reporting activity, but whether the statute, as written, covers such activity. As we have explained, the 

statute does cover the type of reporting activity at issue here. Furthermore, More's argument is based on a 

faulty premise, i.e., that news reporting activity cannot be characterized as "free speech." In fact, courts 

have consistently described such activity as "free speech." (See, e.g., Philadelphia Newspapers, Inc. v. 

Hepps (1986) 475 U.S. 767, 775-776, 106 S.Ct. 1558, 1563-1564, 89 L.Ed.2d 783 [newspaper articles 

equated with free speech]; Joseph Burstyn, Inc. v. Wilson (1952) 343 U.S. 495, 501, 72 S.Ct. 777, 780, 96 

L.Ed. 1098 [newspapers characterized as a form of "expression"]; Daily Herald Co. v. Munro (9th Cir.1988) 

838 F.2d 380, 384 [media plaintiffs' broadcast of the results of exit polling is free speech].) 

More also argues section 425.16 was not intended to apply to media defendants in libel actions, but 

only to situations such as that which the court in Wilcox, supra, 27 Cal.App.4th at pp. 815-816, 33 

Cal.Rptr.2d 446 (Wilcox) characterized as a "paradigm SLAPP" suit, a suit filed by a powerful land 

developer against individuals or organizations politically or legally opposed to the development. As 

the Wilcox court noted, however, such suits are not limited to environmental issues, nor are SLAPP 

suits always filed by powerful and wealthy plaintiffs against impecunious protesters who annoy, 

delay, or frustrate plaintiffs' objectives. (Ibid.) 

We conclude the trial court properly applied section 425.16 to the present dispute. 

B. Challenges to the Constitutionality of Section 425.16More raises a series of constitutional 

challenges to the application of section 425.16. 

1. The Statute Does Not Deprive More of Equal Protection Because It Is Rationally Related to a 

Legitimate Legislative GoalMore first contends that the statute infringed upon its ability to access 

the judicial system and, thus, violated its right to equal protection. We disagree. Statutes that 

classify litigants and impose differing procedural requirements are generally valid so long as 

classification is supported by a rational basis. For example, in Hung v. Wang (1992) 8 Cal.App.4th 

908, 925- 926, 11 Cal.Rptr.2d 113 (Hung), the court ruled that Civil Code section 1714.10, which 

states that a plaintiff cannot file a complaint against an attorney based upon an alleged civil 

conspiracy unless the court determines there is a "reasonable probability" the plaintiff will prevail, 

was valid against an equal protection argument. The Hung court reasoned that the statute's 

requirements were "rationally related" to the Legislature's goal of relieving a perceived increase in 

malpractice premiums and recusal motions resulting from claims that attorney's tortuously 

conspired with their clients. Our Supreme Court also rejected similar equal protection arguments in 

a series of cases which dealt with statutes that were enacted as part of the Medical Injury 

Compensation Reform Act of 1975 (Stats.1975, Second Ex.Sess.1975-76, ch. 2, s 12.5, p. 4007). 

(See American Bank & Trust Co. v. Community Hospital (1984) 36 Cal.3d 359, 370-373, 204 



Cal.Rptr. 671, 683 P.2d 670; Barme v. Wood (1984) 37 Cal.3d 174, 181-182, 207 Cal.Rptr. 816, 

689 P.2d 446; Roa v. Lodi Medical Group, Inc. (1985) 37 Cal.3d 920, 930-933, 211 Cal.Rptr. 77, 

695 P.2d 164; Fein v. Permanente Medical Group (1985) 38 Cal.3d 137, 161-164, 211 Cal.Rptr. 

368, 695 P.2d 665.) In each of these cases, the court ruled the relevant statutory provisions bore a 

rational relationship to the goal of easing the medical malpractice crisis and was valid under equal 

protection principles. 

So too here. The Legislature made its intent crystal clear when adopting section 425.16. Subdivision 

(a.) of the section states, "The Legislature finds and declares that there has been a disturbing 

increase in lawsuits brought primarily to chill the valid exercise of the constitutional rights of 

freedom of speech and petition for the redress of grievances. The Legislature finds and declares that 

it is in the public interest to encourage continued participation in matters of public significance, and 

that this participation should not be chilled through the abuse of the judicial process." The 

procedure mandated by section 425.16 is rationally related to the Legislature's expressed goal. The 

statute does not bar complaints which arise from a person's exercise of his or her rights of free 

speech or petition for redress of grievances, but only provides a mechanism through which such 

complaints can be evaluated at an early stage of the litigation process. Given the constitutional 

nature of these rights, and the "disturbing increase in lawsuits" which have been brought to 

discourage persons from exercising them, the Legislature could reasonably conclude such suits 

should be evaluated in an early and expeditious manner. The statute did not violate More's right to 

equal protection. 

2. The Statute, Properly Construed, Does Not Violate the Right to Trial by JuryNext, More focuses on 

the language of section 425.16, subdivision (b) which states a complaint is subject to a motion to 

strike "unless the court determines ... there is a probability that the plaintiff will prevail on the claim. 

In making its determination, the court shall consider the pleadings, and supporting and opposing 

affidavits stating the facts upon which the liability or defense is based." More contends that this 

language obligates the court to weigh the evidence which has been submitted on the motion to 

strike and, thus, violates its right to a jury trial. 

Section 425.16 is one of several California statutes providing a procedure for exposing and 

dismissing certain causes of action lacking merit. Section 425.13 proscribes claims for punitive 

damages against health providers unless an amended pleading therefor is allowed, following a 

motion therefor supported by affidavits establishing a "substantial probability" that plaintiff will 

prevail on such claim. Section 425.14 bars punitive damages claims against religious corporations 

unless the court orders the filing of an amended pleading therefor on motion of plaintiff supported 

by affidavits "establish[ing] evidence which substantiates that plaintiff will meet the clear and 

convincing standard of proof" required for proof of punitive damages by Civil Code section 3294. 

Civil Code section 1714.10, subdivision (a) proscribes action against an attorney for civil conspiracy 

with his client based upon the attorney's representation of that client in attempting to contest or 

compromise a claim or dispute unless the court orders the filing of a pleading therefor on 



determining the plaintiff has "established that there is a reasonable probability that the [plaintiff] 

will prevail in the action." In varying language, all of these statutes literally require the trial court, at 

a preliminary stage of the litigation, to determine by examining affidavits the "substantial 

probability" of plaintiff's prevailing on a claim, whether evidence "substantiates" a standard of proof 

the plaintiff must meet, or whether plaintiff has "established ... a reasonable probability" of 

recovery. 

The principal constitutional attack mounted against statutes of this type was that a trial judge, by 

making these determinations! was required to weigh and adjudicate factual disputes in violation of 

the jury clause of the California Constitution. (Art. I, s 16.) 

To save the statutes from this claimed constitutional violation, the appellate courts have construed 

their varying language as simply requiring the following: (1) The lower court must consider the 

challenged plaintiff's affidavits for the purpose of determining whether sufficient evidence has been 

presented to demonstrate a prima facie case. (Hung, supra, 8 Cal.App.4th at p. 931, 11 Cal.Rptr.2d 

113; Rowe v. Superior Court (1993) 15 Cal.App.4th 1711, 1723, 19 Cal.Rptr.2d 625 (Rowe).) (2) 

"In making this judgment, the trial court's consideration of the defendant's opposing affidavits does 

not permit a weighing of them against plaintiff's supporting evidence, but only a determination that 

they do not, as a matter of law, defeat that evidence." (Rowe, supra, 15 Cal.App.4th at p. 1723, 19 

Cal.Rptr.2d 625.) 

This analysis is confirmed as applicable to the post-filing motion to strike procedure of section 

425.16. (Wilcox, supra, 27 Cal.App.4th at pp. 823-825, 33 Cal.Rptr.2d 446; Dixon v. Superior Court 

(1994) 30 Cal.App.4th 733, 746, 36 Cal.Rptr.2d 687; Robertson v. Rodriguez (1995) 36 Cal.App.4th 

347, 355-356, 42 Cal.Rptr.2d 464 (Robertson).) Section 425.16 requires the plaintiff whose cause 

of action is subjected to that special motion to strike simply to demonstrate by affidavit a prima 

facie case. Thus, properly construed section 425.16, subdivision (b) does not violate the right to a 

jury trial. 

3. The Statute, Properly Construed, Does Not Deny Due Process by Arbitrarily Curtailing or 

Precluding Necessary DiscoveryMore's next argument touches on the concerns voiced by Stokes, 

ante, and is based on section 425.16, subdivision (g) which states, in part, "All discovery 

proceedings in the action shall be stayed upon the filing of a notice of motion made pursuant to this 

section. The motion shall be noticed for hearing not more than 30 days after service unless the 

docket conditions of the court require a later hearing." More contends that the combined effect of 

the discovery stay and 30-day hearing requirement violated its due process rights because it was 

unable to defend adequately the motion to strike. This argument rings hollow in this case. The 

record indicates that by the time the court issued its judgment, this case had been pending for more 

than a year. Furthermore, subdivision (g) also states that the "court, on noticed motion and for 

good cause shown, may order that specified discovery be conducted notwithstanding this 

subdivision." Not only did More never try to take advantage of this exception, it never sought any 

discovery in this case. Having never sought discovery or the benefit of the statutorily mandated 



exception, we cannot see how More's due process rights were violated. (Cf. Robertson, supra, 36 

Cal.App.4th at p. 357, 42 Cal.Rptr.2d 464.) 

We acknowledge, however, that the discovery stay and 30-day hearing requirement of section 

425.16 literally applied in all cases might well adversely implicate a plaintiff's due process rights, 

particularly in a libel suit against a media defendant. The court in Looney v. Superior Court (1993) 

16 Cal.App.4th 521, 537, 20 Cal.Rptr.2d 182 indicated that "an ample opportunity to conduct 

discovery," by a health care provider sued for punitive damages, was a substantial factor in 

balancing that defendant's right to nine month's notice of such claim prior to the trial date (s 

425.13) against the plaintiff's right of trial preference (s 36, subds. (d) & (e)). That opportunity if 

sought is of prime import in a libel suit against a media defendant who will generally be the 

principal, if not the only, source of evidence concerning such matters as whether that defendant 

knew the statement published was false, or published the statement in reckless disregard of 

whether the matter was false and defamatory, or acted negligently in failing to learn whether the 

matter published was false and defamatory. Motions under section 425.16 commonly will be filed 

early in the legal proceedings, before the plaintiff has the opportunity to conduct (or complete) 

significant and necessary discovery. If the plaintiff makes a timely and proper showing in response 

to the motion to strike, that a defendant or witness possesses evidence needed by plaintiff to 

establish a prima facie case, the plaintiff must be given the reasonable opportunity to obtain that 

evidence through discovery before the motion to strike is adjudicated. The trial court, therefore, 

must liberally exercise its discretion by authorizing reasonable and specified discovery timely 

petitioned for by a plaintiff in a case such as this, when evidence to establish a prima facie case is 

reasonably shown to be held, or known, by defendant or its agents and employees. Furthermore, 

while the statute says the motion to strike "shall be noticed for hearing not more than 30 days after 

service" (s 425.16, subd. (g)), nothing therein prevents the court from continuing the hearing to a 

later date so that the discovery it authorized can be completed where a reasonable exercise of 

judicial discretion dictates the necessity therefor. So construed, the statute does not violate a 

plaintiff's right to due process of law in a libel action against a media defendant. 

C. Whether More Met its Burden Under Section 425.16The final issue is whether the trial court 

properly dismissed the suit under section 425.16. More argues the evidence before the court on the 

motion established a "probability" that it would prevail, and that the trial court erred when it 

granted the motion to strike. We disagree. 

At the outset, More's briefs on this issue are seriously defective. Although More contends the 

evidence submitted to the trial court was sufficient to meet the requirements of section 425.16, it 

does not clearly describe what evidence was sufficient to meet those requirements, or how that 

evidence made out a prima facie case of libel. Indeed, More's briefs do not even include a statement 

of facts as is required by rule 13 of the California Rules of Court. Instead, More has attached a 16-

page exhibit to its opening brief which lists some of the allegedly defamatory statements contained 

in the Chronicle articles and then provides excerpts from the declarations which it submitted on the 

motion for reconsideration which dispute the statements' accuracy. Not only does this technique not 



comply with the rules of court, the document is not linked to the individual arguments in the brief 

and provides no clue as to how the individual statements can be deemed libelous under the 

applicable law. Thus, we are left to "guess" how More believes the trial court erred. It is axiomatic 

that a trial court's ruling is presumed to be correct. (Walling v. Kimball (1941) 17 Cal.2d 364, 373, 

110 P.2d 58.) An appellant "must convince the court, by stating the law and calling relevant 

portions of the record to the court's attention, that the trial court decision contained reversible 

error." (Cal.Civil Appellate Practice (Cont.Ed.Bar 1985) Evaluating Grounds for Reversal, s 4.10, p. 

69; see also In Re Marriage of Behrens (1982) 137 Cal.App.3d 562, 575, 187 Cal.Rptr. 200; 

Rossiter v. Benoit (1979) 88 Cal.App.3d 706, 712, 152 Cal.Rptr. 65.) Since More has not c!ear!y 

demonstrated that the trial court erred, we reject the claim for this reason alone. 

Furthermore, More's arguments are unconvincing in any event. For example, More argues it was 

libeled when an article stated that it offered a "unique course in carnal knowledge." However, truth 

is a defense to a libel suit (5 Witkin, Summary of Cal.Law (9th ed. 1988) Torts, s 494, p. 583; see 

also Aisenson v. American Broadcasting Co. (1990) 220 Cal.App.3d 146, 154, 269 Cal.Rptr. 379), 

and the article's statement was undeniably true. More's general catalogue shows it offers courses in 

"Advanced Sensuality" and "Mutual Pleasurable Stimulation of the Human Nervous System." Even a 

cursory glance at the content of these courses shows the essential accuracy of the Chronicle's 

characterization. [FN6] 

FN6. More's course description for the "Advanced Sensuality" class explains that "Students work 

with partners" and do "research and experimentation" in the areas of "engorgement, lubrication, 

seminal secretion." The outline for the class in "Mutual Pleasurable Stimulation of the Human 

Nervous System" (which is limited to married couples and consenting adults) states that students 

will examine "partner exchange, emotional involvement related to sexing and oral-genital 

relationships." The outline further explains that the successful student will be required to "come 

undeniably every day," and that one of the goals of the course is to "make friends with another 

crotch." The outline also cautions students to bring "small hand towels, and lubricant, plus latex 

gloves" to class. To obtain a doctorate in sensuality, a male student "must demonstrate how to take 

control of a woman's level of tumescence sn a laboratory setting under the direct supervision of the 

faculty of the Sensuality Department." A female student "must demonstrate, for one hour, her 

ability to respond to the direct control of her level of tumescence at the hands of a certified partner 

in the laboratory setting." 

More also argues it was libeled when the Chronicle described it as a "sensuality school." However, it is 

undisputed that More offers an advanced degree in "sensuality" and that many of its courses have an 

explicitly sexual theme. Since the substance and gist of the characterization is true, any minor inaccuracy 

cannot be deemed libelous. (Heuer v. Kee (1936) 15 Cal.App.2d 710, 714, 59 P.2d 1063.)More contends 

that its founder, Victor Baranco, was libeled when the Chronicle described him as a "reclusive guru." 

However, a statement cannot be deemed libelous unless it conveys to the recipient a provably false 

assertion of fact. (San Francisco Bay Guardian, Inc. v. Superior Court (1993) 17 Cal.App.4th 655, 659, 21 

Cal.Rptr.2d 464.) The term, as used in the articles in question, was not capable of being proven true or 

false. 



More also contends it was libeled because the Chronicle reported that a former student, Alan Steele, 

had alleged the school was engaged in questionable and illegal activity. However, More itself sued 

Steele for libel because of his allegations, and the Chronicle simply reported the same facts 

contained in the libel suit. A "fair and true" report of a judicial proceeding is absolutely privileged. 

(Civ.Code, s 47, subd. (d).) More's briefs on appeal do not even attempt to explain why this 

privilege is inapplicable. 

We conclude More has not met its appellate burden of showing error. The trial court properly 

granted the motion under section 425.16. 

III. DISPOSITIONThe judgment is affirmed. 

KING and HANING, JJ., concur. 
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OPINION 

WALLIN, Associate Justice. 

In this petition for writ of mandate we are asked to interpret recently enacted legislation (Code 

Civ.Proc., s 425.16) designed to curtail a growing number of SLAPP (Strategic Lawsuits Against 

Public Participation) suits. [FN1J 

[FNl] The acronym SLAPP was coined by two University of Denver professors, Penelope Canan and 

George W. Pring. (See Comment, Strategic Lawsuits Against Public Participation: An Analysis of the 

Solutions (1990/1991) 27 Cal. Western L.Rev. 399.) 

Factual and Procedural Background 



At the heart of this controversy is a 22-acre portion of the California State University at Long Beach 

(CSULB) campus long believed by many Native American Indians to be part of an ancient Indian 

village known as Puvunga. In 1974, following nomination by petitioner Keith Dixon, an archaeologist 

and Professor Emeritus of Anthropology at CSULB, the Puvunga site [FN2] was accepted for inclusion 

on the National Register of Historic Places. 

[FN2] Archaeological sites throughout California are registered with one of California's eleven 

regional archaeological information centers and given a numerical designation. The Puvunga site 

was designated LAn-234 and L~n-235 . 

Sometime in late 1979 or early 1980, CSULB contracted with Scientific Resource Surveys, Inc. 

(SRS) to perform archaeological tests on a portion of the Puvunga site on which it wanted to build a 

Japanese garden and museum. The 1980 report prepared by SRS concluded the proposed project 

would cause no "adverse effects to archaeological and/or historic resources." In early 1981, the 

director of CSULB's Physical Planning and Development Department forwarded a copy of SRS's 

archaeological report to the anthropology department for review and comments. 

Dixon, along with another faculty member, responded with a critique of the report. Dixon's detailed 

letter concluded the report was "poorly done," biased and should be withdrawn and revised. Should 

the report not be withdrawn, Dixon requested that his critique be "forwarded under legal provisions 

for public review of a negative declaration." [FN3] Despite Dixon's objection, CSULB proceeded with 

its Japanese garden project and, apparently, continued to contract with SRS to perform a variety of 

archaeological work on campus. 

[FN3] The California Environmental Quality Act requires the public agency which prepares the 

environmental impact report or negative declaration to consider any information or comments it 

receives. The information or comments may be submitted in any format and may be included in the 

report or declaration. (Pub.Resources Code, s 21082.1, subd. (b).) 

In 1992, CSULB planned to construct a strip mall (apartment buildings and retail stores) and a 

parking lot on the Puvunga site. In compliance with the California Environmental Quality Act, Public 

Resources Code section 21050 et seq. (CEQA), [FN41 CSULB commissioned Envicom Corporation to 

conduct a study on the environmental effects of the proposed development. In December 1992, 

Envicom issued a report which concluded the proposed project would not significantly impact the 

local environment, result in alteration or destruction of an archaeological site, or affect cultural 

values or sacred or religious uses in that area. Based on those findings, the report recommended 

CSULB adopt a negative declaration. 

[FN4] All future references are to the Public Resources Code unless otherwise indicated. 

Dixon learned of the proposed negative declaration and began a letter writing campaign challenging 

its findings in January 1993. He first wrote to a CSULB official, claiming the determination in the 

negative declaration that the environment would not be adversely impacted by development was 

based on the report of an unnamed archaeological firm [FNSJ that was "error-filled" and did not meet 



professional standards. Dixon also accused the unnamed firm of unprofessional secrecy. Following 

the meeting, CSULB agreed that it would conduct a "cultural review" of the Puvunga site and that 

neither SRS nor its president, Nancy Whitney-Desautels, would be involved in any further 

archaeological work on campus. [FN6] 

[FNS] Although the archaeological firm was not named in Dixon's letter, it is clear he was referring 

to SRS. However, the negative declaration listed the documents relied on in making its 

determination and the SRS reports were not among them. SRS's opposition to the motion to strike 

included a declaration by the president of Envicom, in which he stated his company had no 

knowledge of any SRS reports at the time it conducted its investigation and prepared its report. 

[FN6] Once the Native American Heritage Commission (NAHC), the state agency responsible for 

investigating threats to significant Native American sites on public lands, learned of CSULB's 

intention to adopt a negative declaration, it began its own investigation. Following a June 1993 

hearing, NAHC concluded the only acceptable mitigation measure would be to refrain from 

developing any portion of the Puvunga site. That recommendation was made to and rejected by 

CSULB. Thereafter, NAHC sued CSULB, seeking an injunction against any further excavation or 

development of the Puvunga site. A preliminary injunction was granted pending the outcome of the 

case. That case is still pending and the injunction remains in force. 

In March 1993, Dixon wrote three letters to CSULB's vice president. The first letter complained of 

the lack of response by the administration to his commentary on the negative declaration. In 

discussing the possible reasons for what he deemed his "excommunication" by CSULB 

administrators, Dixon cited his critique of the 1980 archaeological report prepared by SRS, which he 

claimed angered the administration. He further stated "[SRS] never did face the professional issues 

we raised or correct their factual errors. The SRS recommendations were what [the administration] 

wanted to hear, and [it] therefore had no interest in requiring that the SRS report be corrected or 

amended. The SRS response was ad hominem and simple reassertion of their work." The second 

letter complained of an independent peer review committee Dixon heard had been established by 

SRS to review its work on campus. 

After learning that CSULB had contracted with SRS to perform continued consulting work related to 

the Puvunga site despite its agreement not to, Dixon wrote to the administration and complained: 

"In previous memos I recommended that another archaeological consultant be contracted for any 

future work on campus in order to avoid the biases that had been created due to SRS' previous 

work and the reactions of the Physical Planning Office. I recommended that the consultant be from 

off-campus and have no previous connection with SRS, as a means of avoiding controversy and 

getting the most objective results .... [P] SRS is fully qualified to compete with other consultants in 

submitting proposals, and they should be expected to do so. What is in question is their 

performance on specific matters, for reasons explained in previous documents. (It appears that the 

administration does not care and evidently has no wish to comprehend professional standards when 

it already has the results that seem satisfactory; nevertheless, I think the record shows that this 

has compounded the problem.) [P] Therefore, I recommend that SRS be asked to correct the factual 



errors in their previous reports and amend them appropriately before further proposals can be 

accepted; also, that their responses must be to professional issues and not arbitrary ad hominem 

defense." 

In May 1993, Dixon wrote to CSULB requesting to review progress billing submitted by SRS. In that 

letter, he stated, "I should mention as a reminder that many of the campus' present problems with 

SRS stem from their earlier work, which was found by me ... to be highly flawed and biased. [P] SRS 

refused to correct their errors, and I believe there were two main reasons. First, because the 

reports presented a good appearance to a non-professional, SRS was paid before the administration 

asked us to review their report. Second, the SRS conclusions and recommendations were what the 

administration wanted or expected to hear in order to appear to satisfy CEQA requirements; 

therefore, even though our findings were documented, SRS was not asked to revise their report." At 

the time bids for the cultural review of the Puvunga site were solicited, CSULB asked SRS not to bid 

the contract because of Dixon's outspoken opposition. 

SRS responded by filing the underlying lawsuit against Dixon. The complaint sought $570,000 in 

damages for intentional and negligent interference with contractual relations and prospective 

economic advantage, libel, slander and trade libel. SRS alleged its contractual relationship with 

CSULB had been destroyed by Dixon's oral and written statements to CSULB officials concerning the 

accuracy of previous SRS reports, the quality of services rendered by them, and accusations that 

SRS aligned itself with developers and tailored its reports to that end. Attached to the complaint 

were the five letters written by Dixon to CSULB officials between January and May 1993. 

After filing his answer, Dixon moved to strike the complaint, which he characterized as a SLAPP suit, 

under Code of Civil Procedure section 425.16, subdivision (b). That section provides that any "cause 

of action against a person arising from any act of that person in furtherance of the person's right of 

petition or free speech under the United States or California Constitution in connection with a public 

issue shall be subject to a special motion to strike, unless the court determines that the plaintiff has 

established that there is a probability that the plaintiff will prevail on the claim." In support of the 

motion, Dixon attached his declaration in which he averred that the statements he made to CSULB 

officials were for the sole purpose of participating in the CEQA public comment and review process 

by informing them about the cultural, historical and archaeological significance of the Puvunga site 

and the potential environmental effects that further excavation and commercial development would 

cause. His statements regarding the quality of SRS's work and their competence as an archeological 

firm were not based on personal animosity; rather, they were based on a professional review of the 

documents SRS generated. He denied any participation in the NAHC proceedings regarding CSULB's 

proposed development or discussing his opinion of SRS's work with any member of the Native 

American community. 

Dixon argued his statements were also entitled to absolute immunity under the First Amendment to 

the United States Constitution, article I, section 3, of the California Constitution and Civil Code 

section 47, subdivision (b). SRS opposed the motion on the grounds the statements made by Dixon 

were not part of the CEQA review process and were not made to an official body in connection with 

an issue under consideration, nor in a place open to the public in connection with an issue of public 



interest. Since the negative declaration prepared by Envicom (but not yet adopted by CSULB) 

contained no mention of SRS's 1980 archaeological report, SRS contended Dixon's attack on that 

report, and its author, were outside the scope of the CEQA review process. SRS also argued that 

Dixon's statements were malicious and therefore not entitled to immunity. In support of its motions, 

SRS attached the declarations of its president, Nancy Whitney-Desautels, and several Native 

Americans who averred, among other things, that SRS is competent and respected by the Native 

American community as a whole. The declaration of a CSULB official indicated Dixon had been a 

"thorn in the side of CSULB" for years and had gone to great lengths to quash the opinions of 

professionals with whom he does not agree. Also included 1Nas a declaration cf a Native American 

who averred that in February 1993, CSULB called a meeting of Native Americans for the purpose of 

discussing the proposed development of the Puvunga site. At that meeting, Dixon was said to have 

declared that SRS had earlier performed archaeological services on an unrelated Native American 

site which resulted in its desecration and destruction. The trial court denied the motion to strike and 

this writ petition followed. 

The Origin of SLAPP Suits and the Legislature's Response 

The typical [FN7] SLAPP suit involves citizens opposed to a particular real estate development. The 

group opposed to the project, usually a local neighborhood, protests by distributing flyers, writing 

letters to local newspapers, and speaking at planning commission or city council meetings. The 

developer responds by filing a SLAPP suit against the citizen group alleging defamation or various 

business torts. (Barker, Common-Law and Statutory Solutions to the Problem of SLAPPS (1993) 26 

Loyola L.A.L.Rev. 395, 396.) SLAPP plaintiffs do not intend to win their suits; rather, they are filed 

solely for delay and distraction (id. at p. 397), and to punish activists by imposing litigation costs on 

them for exercising their constitutional right to speak and petition the government for redress of 

grievances. (See Comment, SLAPP Suits: Weaknesses in First Amendment Law and in the Court's 

Responses to Frivolous Litigation (1992) 39 UCLA L.Rev. 979.) 

[FN7] Although SLAPP suits involving environmental issues are common, they may involve other 

matters. (Wilcox v. Superior Court (1994) 27 Cal. App.4th 809, 33 Cal.Rptr.2d 446, mod. on den. 

rehg 28 Cal.App.4th 940c.) 

And "[w]hile SLAPP suits 'masquerade as ordinary lawsuits' the conceptual features which reveal 

them as SLAPP's are that they are generally meritless suits brought by large private interests to 

deter common citizens from exercising their political or legal rights or to punish them for doing so. 

[Citations.] Because winning is not a SLAPP plaintiff's primary motivation, defendants' traditional 

safeguards against meritless actions, (suits for malicious prosecution and abuse of process, requests 

for sanctions) are inadequate to counter SLAPP's. Instead, the SLAPPer considers any damage or 

sanction award which the SLAPPee might eventually recover as merely a cost of doing business. 

[Citations.] By the time a SLAPP victim can win a 'SLAPP- back' suit years later the SLAPP plaintiff 

will probably already have accomplished its underlying objective .... [Citations.]" (Wilcox v. Superior 

Court, supra, 27 Cal.App.4th at pp. 816-817, 33 Cal.Rptr.2d 446, fn. omitted.) 



In 1992, the Legislature responded to the problem of SLAPP suits by enacting Code of Civil 

Procedure section 425.16, which provides: "(a) The Legislature finds and declares that there has 

been a disturbing increase in lawsuits brought primarily to chill the valid exercise of the 

constitutional rights of freedom of speech and petition for the redress of grievances. The Legislature 

finds and declares that it is in the public interest to encourage continued participation in matters of 

public significance, and that this participation should not be chilled through abuse of the judicial 

process. [P] (b) A cause of action against a person arising from any act of that person in 

furtherance of a person's right of petition or free speech under the United States or California 

Constitution in connection with a public issue shall be subject to a special motion to strike, unless 

the court determines that the plaintiff has established that there is a probability that the plaintiff will 

prevail on the claim. In making its determination, the court shall consider the pleadings, and 

supporting and opposing affidavits stating the facts upon which the liability or defense is based." 

Acts "in furtherance" of a person's First Amendment rights are defined in section 425.16 to include, 

"any written or oral statement or writing made before a legislative, executive, or judicial proceeding, 

or any other official proceeding authorized by law; any written or oral statement or writing made in 

connection with an issue under consideration or review by a legislative, executive, or judicial body, 

or any other official proceeding authorized by law; or any written or oral statement or writing made 

in a place open to the public or a public forum in connection with an issue of public interest." (Code 

of Civ.Proc., s 425.16, subd. (e).) 

Does the Complaint Filed by SRS Constitute a SLAPP Suit? 

The party moving to strike a complaint under Code of Civil Procedure section 425.16 has the burden 

of making a prima facie showing that the lawsuit arises "'from any act of [defendant] in furtherance 

of [defendant's] right of petition or free speech under the United States or California Constitution in 

connection with a public issue.' [Citation.]" (Wilcox v. Superior Court, supra, 27 Cal.App.4th at p. 

820, 33 Cal.Rptr.2d 446, emphasis added.) There is no dispute the proposed development of the 

Puvunga site and its related CEQA proceedings were matters of public concern. What is in dispute is 

whether Dixon's allegedly tortious statements were made in connection with those proceedings. SRS 

argues they were not because: (1) They were made after the CEQA proceedings had terminated 

with the issuance of the negative declaration; and (2) they were directed against SRS, which was 

not part of the CEQA proceedings. 

There is no merit to SRS's first contention that the CEQA proceedings had terminated by the time 

Dixon began his letter writing campaign. When a proposed project may have a significant effect on 

the environment, CEQA requires the lead agency [FNB] to undertake an initial threshold study. If that 

study results in a finding the project will not significantly affect the environment, the agency may so 

declare in a negative declaration. (No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 74, 118 

Cal.Rptr. 34, 529 P.2d 66.) However, before adopting a negative declaration, the agency is required 

to give notice to the public and allow time for comments. (s 21092; see also Guidelines, s 15072.) 

[FN9] During that time, any interested person or group has a right to express its views. (Guidelines, 

s 15073, subd. (a).) 



[FN8] The lead agency is the public agency responsible for carrying out or approving a project which 

may have a significant effect on the environment. (s 21067.) 

[FN9] All references to "Guidelines" are to the state CEQA Guidelines, which implement CEQA. 

(Cal.Code Regs., tit. 14, s 15000 et seq.) And although the Supreme Court has not yet decided 

whether such guidelines are mandatory, it has held they are entitled to "great weight" except when 

clearly unauthorized or erroneous. (Laurel Heights Improvement Assn. v. Regents of University of 

California (1993) 6 Cal.4th 1112, 1123, fn. 4, 26) 

Envicom's issuance of the negative declaration and the recommendation that it be adopted did not 

end the public review period; on the contrary, it initiated it. At that point Dixon began the first of 

many communications to the CSULB administration arguing against the adoption of the negative 

declaration. That being so, each of Dixon's allegedly slanderous and libelous comments were made 

during the public review period contemplated by CEQA and were, therefore, "in connection" with 

those proceedings. [FN10] 

[FN10] There is a factual dispute in the record as to whether Dixon was present at one of the NAHC 

hearings held on the proposed development and made derogatory statements regarding SRS. Even 

assuming the truth of that allegation, those statements were likewise protected because they were 

clearly made in connection with the ongoing CEQA proceedings. 

SRS's second contention, that its reports were not relied on by Envicom in reaching its finding, does 

not protect it from exposure to public scrutiny. SRS has been involved with the Puvunga site since 

1980, when it performed archaeological tests on another portion of the site CSULB sought to 

develop. At that time, SRS concluded development of that area would cause no "adverse effects to 

archaeological and/or historic resources." During the current heated debate over development of the 

site and the proposed adoption of the negative declaration, SRS was asked to perform further 

testing, presumably to assist CSULB in reaching a decision as to whether to adopt the negative 

declaration. Given SRS's involvement with the Puvunga site and its position as to its archaeological 

significance (or lack thereof), it strains credulity for SRS to argue it was not involved in the CEQA 

proceedings. 

Essential to CEQA proceedings is the public comment and review process; its purpose is to inform 

those who ultimately make important decisions regarding the environment. (s 21003.1, subd. (b); 

City of Sacramento v. State Water Resources Control Bd. (1992) 2 Cal.App.4th 960, 969- 970, 3 

Cal.Rptr.2d 643; Laurel Heights Improvement Assn. v. Regents of University of California, supra, 6 

Cal.4th at p. 1123, 26 Cal.Rptr.2d 231, 864 P.2d 502.) Adopting the narrow construction urged by 

SRS would not further that purpose. We conclude the comments made by Dixon were in connection 

with a public issue and fall within the statutory definition of Code of Civil Procedure section 425.16. 

That being so, the burden shifted to SRS to establish a probability of prevailing on its claim. (Wilcox 

v. Superior Court, supra, 27 Cal.App.4th at p. 819, 33 Cal.Rptr.2d 446.) 

Did SRS Make a Prima Facie Showing of Facts Which Would Support a Judgment in its Favor? 



Given our determination that Dixon made a prima facie showing that he was exercising his First 

Amendment right to petition the government in connection with a public issue, [FNll] he was 

entitled to have the complaint stricken unless SRS established a probability of prevailing at trial. 

[FN 11] The CEQA proceedings constitute "official proceedings authorized by law" as set forth in 

Code of Civil Procedure section 425.16. 

SRS argues it did so by offering evidence that the statements made by Dixon were made with 

"actual malice [and] with knowledge of their falsity or with reckless disregard for their truth." Citing 

McDonald v. Smith (1985) 472 U.S. 479, 105 S.Ct. 2787, 86 L.Ed.2d 384 for the proposition that 

"[t]he right to petition is guaranteed; the right to commit libel with impunity is not" (id. at p. 485, 

105 S.Ct. at p. 2791), SRS argues if it can show Dixon acted with malice, he was not entitled to 

First Amendment protection and SRS has, therefore, established a probability of prevailing at trial. 

In McDonald, an unsuccessful candidate for appointment as United States Attorney sued an 

individual who had sent letters to the President of the United States and other members of the 

administration falsely accusing the candidate of violating the civil rights of various individuals, fraud, 

extortion and blackmail. The complaint alleged the defendant knew the statements were false and 

they were made with malice. (472 U.S. at p. 481, 105 S.Ct. at p. 2789.) In rejecting the 

defendant's claim of absolute immunity, the Supreme Court held the right to petition is "cut from 

the same cloth" as other guarantees of the First Amendment. And to grant absolute immunity would 

improperly elevate the right to petition above other First Amendment guarantees. (Id. at p. 485, 

105 S.Ct. at p. 2791.) Under the law of the state in which the complaint was brought, plaintiff was 

entitled to damages on a showing of malice. (Id. at p. 485, 105 S.Ct. at p. 2791.) Dixon contends, 

and we agree, that McDonald does not apply where, as here, a statute exists which expressly invites 

public comment. 

In Matossian v. Fahmie (1980) 101 Cal.App.3d 128, 161 Cal.Rptr. 532, plaintiffs, owners of a 

delicatessen, moved to larger premises and applied to the Department of Alcohol Beverage Control 

("department") for transfer of their liquor license. The Business & Professions Code requires that 

such a request be accompanied by public notice and invites written protests by interested persons. 

(Bus. & Prof.Code, ss 23985, 23986.) Any interested person has a right to express his or her views. 

(Bus. & Prof.Code, s 24013.) Following the required posting of notice of their transfer request, 15 

people protested on the grounds the transfer would result in an "undue concentration of licenses." 

(101 Cal.App.3d at p. 134, 161 Cal.Rptr. 532.) The department held a hearing and granted the 

transfer application. Thereafter, plaintiffs sued the protesters for various torts, including "tortious 

interference with a business." (Ibid.) Defendants' demurrers were sustained without leave to amend 

and summary judgment was granted. (Id. at p. 135, 161 Cal.Rptr. 532.) 

In affirming, the Matossian court held, "The very idea of a government ... implies a right on the part 

of its citizens ... to petition for a redress of grievances. [Citations.] [A]ny attempt to restrict those 

liberties must be justified by clear public interest, threatened not doubtfully or remotely, but by 

clear and present danger." (101 Cal.App.3d at pp. 135- 136, 161 Cal.Rptr. 532.) The court 

explained that "[w]here administrative agencies such as the Department must make factual 



determinations 'the widest possible dissemination of information from diverse and antagonistic 

sources is essential to the welfare of the public[.]' [Citations.]" (Id. at p. 136, 161 Cal.Rptr. 532, 

emphasis in original.) And motive is irrelevant: "We are persuaded by the foregoing authority and 

considerations that where, as here, a statute expressly invites or allows interested persons to 

protest, or give their views or opinions concerning, proposed or requested governmental 

administrative action, such persons singly or in combination have a lawful right to do so; in such a 

case the law will not permit judicial or other inquiry into the persons' purpose or motivation .... 'the 

motive, even if malicious, of defendants is unimportant if legal ground existed upon which to 

predicate' their protests. Such a right may not be defeated, er abridged, or 'chilled,' by threat or 

fear of civil action for exercising it." (Id. at p. 137, 161 Cal.Rptr. 532.) 

Here, as in Matossian, the statutory invitation for public participation bars any inquiry into the 

motives behind the statements or comments made. To bring himself within the protection of section 

425.16, all Dixon had to do was show his statements were made in response to a matter of public 

concern. He did. Therefore, SRS could not, as a matter of law, have established a probability of 

prevailing at trial because even if it proved Dixon acted with malice, his statements are still entitled 

to absolute immunity. (Cf. Long v. Pinto (1981) 126 Cal.App.3d 946, 179 Cal.Rptr. 182.) 

Constitutional Challenges to Section 425.16 

Finally, SRS raises several constitutional challenges to Code of Civil Procedure section 425.16. It 

first contends the section violates its right to due process by requiring a plaintiff to establish 

probability of success without the opportunity to conduct discovery. Specifically, it argues if it were 

permitted to conduct discovery, it would be able to show a triable issue of fact as to malice. But, as 

we hold, Dixon's motivation in making the complained of statements is irrelevant; thus, proof of 

malice is not material in this case. 

SRS also contends the statute unconstitutionally deprives it of the right to trial by jury by requiring 

the court to weigh the evidence in ruling on the motion to strike. But the court does not weigh the 

evidence in ruling on the motion; instead, it accepts as true all evidence favorable to the plaintiff. 

(Wilcox v. Superior Court, supra, 27 Cal.App.4th at p. 828, 33 Cal.Rptr.2d 446.) Moreover, the right 

to trial by jury pertains solely to questions of fact. (Hung v. Wang (1992) 8 Cal.App.4th 908, 927, 

11 Cal.Rptr.2d 113.) Here, there was no question of fact to be decided by the trial court. Even if all 

of SRS's evidence is accepted as true, that is, that Dixon was waging a personal vendetta against 

SRS and was doing so maliciously, SRS still could not make a prima facie showing because Dixon's 

statements were entitled to absolute immunity. [FN12] 

[FN12] SRS claims, almost in passing and without citation to authority, that Code of Civil Procedure 

section 425.16 is unconstitutionally vague and overbroad. SRS's failure to provide any support for 

its argument eliminates the need for this court to respond to that claim. (Troensgaard v. Silvercrest 

Industries, Inc. (1985) 175 Cal.App.3d 218, 228, 220 Cal.Rptr. 712.) 

The alternative writ is dissolved. Let a peremptory writ of mandate issue directing the trial court to 

vacate its order denying petitioner's motion to strike the complaint and enter a new order granting 



the motion and dismissing the complaint. 

SILLS, P.J., and SONENSHINE, J., concur. 
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A nti-SI.APP laws provide procedural mechanisms 
that deter mericless suits filed to chill speech or 

petitioning activity - "Strategic Lawsuits Against Public 
Participation," or "SLAPPs."I The classic narrative of a 
SI.APP is that a public figure or corporation files a frivo
lous lawsuit against a less powerful critic for expressing 
her opinion through journalism, political organizing, or 
protest.2 The object of such a suit is to intimidate and 
silence someone by disrupting their life and forcing them 
to expend money and time. State anti-SI.APP statutes 
typically permit a defendant to file a motion for expedited 
dismissal, upon which a pre-trial hearing must be held 
within a statutorily defined time period. If, at that hearing, 
a judge determines both that the suit is meritless and that 
it targets specifically First Amendment-related conduct, 
the suit is dismissed, with costs imposed on the plaintiff. 

Unfortunately, despite being a hub of media, entertain
ment, and protest movements, New York has some of 
the weakest anti-SI.APP protections in the nation. State 
anti-SLAPP statutes vary in how broadly they define pro
tected First Amendment-related activity, and in whether 
they make the imposition of costs mandatory. New York's 
current anti-SI.APP law3 is relatively weak in two ways. 
First, it defines protected activity so narrowly that most 
First-Amendment related conduct remains vulnerable to 
retaliatory litigation. And even in the narrow category of 
situations in which anti-SI.APP protection is available, 
the protection is illusory, because the imposition of costs 
on a SLAPP-fller is discretionary rather than mandatory. 

Senate Bill S.52 amends New York's anti-SLAPP law to 
fix both of these defects, and in this, it is a welcome leg
islative change. The proposed revisions would align New 
York with a growing number of jurisdictions, such as 
Texas, California, Oregon, and Washington, D.C., that 
have adopted broad anti-SI.APP protections backed by 
mandatory sanctions. 

But Senate Bill S.52 goes too far, albeit in an easily cor
rectable way. Lawmakers should add certain exemptions 
to the bill's broad definition of protected activity. Cali
fornia and other states have codified exceptions to their 
respective statutes' broad definitions of protected activity 
that preclude the use of anti-SLAPP in consumer class 
actions and non-profit public interest litigation. These 
exemptions prevent the perverse use of anti-SLAPP 
protections by well-resourced defendants against public 
interest legal advocacy. 

NEW YORK'S CURRENT ANTl-SLAPP LAW 
New York's anti-SI.APP statute provides insubstantial 
protections in a narrow and arbitrary category of cir
cumstances. New York's anti-SLAPP statute only offers 
protection against SLAPPs brought by individuals or 
entities seeking permits or applications from a govern
ment body.4 To prevail on an anti-SLAPP motion in 
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New York, a SI.APP target must show that the plaintiff is 
a "public applicant or permittee," and that the plaintiff's 
claim is "materially related to any efforts of the defendant 
to report on, comment on, rule on, challenge or oppose 
such application or permission."5 Because SLAPPs occur 
in a variety of contexts that do not implicate permitting 
processes, New York's ant-SLAPP law is of limited use. 6 

Most lawsuits that fit the philosophical definition of a 
SLAPPs nevertheless do not fit into New York's narrow 
definition of protected activity. For instance, SI.APP 
tactics are sometimes employed by businesses to silence 
online consumer reviewers, as when a Manhattan dentist 
sued a former patient for posting negative online reviews 
allegedly in violation of a confidentiality agreement. 7 

SI.APP tactics are also employed by individuals accused 
of sexual assault, as when a New York comic sued a fellow 
comedian for a Facebook post referencing accusations 
against him, and sued a Manhattan theater for refusing 
to book his acts. 8 Neither of these genres of SLAPPs typi
cally implicate permitting processes. 

Moreover, even if a defendant can establish that the suit 
arises from protected activity, the court is not required to 
award legal fees. The imposition of costs and attorneys' 
fees is discretionary in New York,9 as opposed to being a 
necessary consequence of granting an anti-SI.APP motion, 
as in many other states.10 This makes New York's anti
SLAPP law less effective as a deterrent to SLAPPs, because 
financial penalties are a less cenain result of filing a SI.APP. 

The uncertain availability of legal fees prevents defen
dants of limited means from hiring counsel on contin
gency.11 As Evan Mascagni, Policy Director at the Public 
Participation Project, which advocates for the passage of 
anti-SI.APP legislation, recounted in an interview: 

When I was an anti-SLAPP litigator in California, 
the first thing a potential client would often tell 
us was that they could not afford to hire counsel. 
The promise of fee-shifting allowed us to take those 
cases. Even now, when a SLAPP victim contacts PPP 
for help, it is much easier for me to make a referral if 
they're in a state with automatic fee-shifting.12 

Especially given that the main ill targeted by anti-SI.APP 
legislation is the litigation tactic of leveraging wealth to 
outspend a defendant, the inaccessibility of anti-SI.APP 
protections to people of modest means is an essential 
defect of New York's statute. 

A 2003 New York case simultaneously exemplifies the 
type of action that qualifies as a SI.APP in New York 
and illustrates the frustration of absorbing the costs of 
a SLAPP despite a successful defense on the merits. In 
New Line Realty Corp. v. United Comms. of Univ. Heights, 
a realty company sued the Northwest Bronx Commu
nity and Clergy Coalition in response to their advocacy 
on behalf of tenants in several buildings in the Bronx.13 
The realty company claimed trespass, libel and tortious 
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interference with prospective economic advantage.14 The 
defendants had been reporting housing code violations 
to the Department of Housing Preservation and Devel
opment, which the court held amounted to challenging 
the defendant's fitness to hold certain government-issued 
permits for its buildings and thus was protected.15 

The court, however, did not award attorney's fees.16 Unsur
prisingly, given that the case reached resolution after three 
years of litigation, 17 the SI.APP was effective at inhibiting 
the NWBCCC's advocacy. The NWBCCC accumulated 
0 --er $' -'11 'o : l 1 • • • c v i uulll n in e15cu. costs 1n mount1ng a c:.erense. "'Aa.S 
one staffer recounted, "we basically stopped working in 
most of the buildings we were involved in because we were 
afraid they would be added on [to the lawsuit] ."18 

SENATE BILL S.52'5 STRONGER ANTl-SLAPP 
PROTECTIONS 

~e?at~ B~ll S.5~ amends New York's anti-SI.APP to bring 
it m m lme with a growing chorus of jurisdictions that 
have codified broad protections backed by maridatory 
sanctions. !9 California, for example, defines protected 
activity to include "any written or oral statement or 
writing made in a place open to the public or a public 
forum in connection with an issue of public interest."20 
Protected activity also includes a broad category of peti
tioning activity - "any written or oral statement or writ
ing" that is either "made before a legislative, executive 
or judicial proceeding" or made "in connection with an 
issue under consideration or review" by any such body or 
"any other official proceeding recognized by law."21 This 
capacious definition encompasses a varied list of activi
ties, from statements assailing the character of a govern
ment official,22 to criticisms of the manager of a home
owner's association,23 to online consumer reviews,24 to 
statements in a hospital's state-mandated peer review 
proceedings. 25 And the award of legal fees to a defendant 
who prevails on an anti-SLAPP motion is mandatory.26 

The new definition proposed would be broad in an 
analogous manner to those in statutes like California's. 
Under S.52, protected activity is now defined as "(1) any 
communication in a place open to the public or a public 
forum in connection with an issue of public concern; or 
(2) any other lawful conduct in furtherance of the exer
cise of the constitutional right of free speech in connec
tion with an issue of public concern, or in furtherarice of 
the exercise of the constitutional right of petition."27 This 
definition mirrors definitions of speech activity in stat
utes like California's arid protects an expansive category 
of First Amendment-related conduct that undoubtedly 
encompasses all manner of petitioning activity. More
over, attorney's fees are now a mandatory rather than a 
discretionary sanction. 28 
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RECOMMENDED CHANGES TO S.52 
While a narrow definition of protected activity lets many 
SLAPPs slip through the cracks, a broad one, like Cali
fornia's and like the one in New York's proposed new law, 
can deter certain types of legitimate legal advocacy that 
do not implicate First Amendment concerns. In order 
to prevent the latter extreme, it is necessary for the New 
York legislature to include certain exemptions to the defi
nition of protected activity. 

Ten years after the passage of its anti-SLAPP law, Cali
fornia added two important exemptions to the definition 
of protected activity: the "commercial speech" exemption 
and the "public interest" exemption. The commercial 
speech exemption prevents corporate defendants from 
using anti-SLAPP protections in the context of consumer 
litigation. The "public interest" exemption precludes the 
~se of anti-SLAPP in the context of public interest litiga
tion of the type a non-profit would fl.le, principally seek
ing equitable relief and bought to advarice a moral goal. 

In California, prior to the addition of a commercial 
speech exemption to California's anti-SI.APP law,29 anti
SLAPP motions were often filed by corporate defendants 
in class action suits targeting deceptive or fraudulent 
business practices. In the false advertising context, for 
instance, it is typically easy to argue that speech in adver
tisements is of public concern because the speech con
cerns a mass-produced good.3° The provision precluded 
the use of anti-SLAPP in "any cause of action" that is 
"brought against a person primarily engaged in selling 
or leasing goods or services," and "arises from" speech or 
conduct related that pertains to the goods and services 
and is directed at consumers.31 Subsequent to the enact
ment of the commercial speech exemption, California 
courts have denied corporate defendants the benefit of 
anti-SI.APP protection in false advertising cases,32 and 
have generally confined the application of this exemption 
to the false advertising context.33 

Several states have followed California's lead in adopting 
a commercial speech exemption,34 and New York should 
join this movement as well. Such an exemption is justifi
able, fl.st, because consumer class actions are a form of a 
petitioning activity that, like an ariti-SLAPP law, advances 
~e democratic goal of imposing equal legal accountabil
ity on powerful interests.35 Moreover, denying protections 
to defendants in consumer class actions coheres with the 
limited nature of Constitutional protections for commer
cial speech in comparison to political speech.36 

At the same time that California codified the commercial 
s~eech e~emption, it also added a "public interest" exemp
t10n, which prevents defendants from using anti-SI.APP 
protection in the context of "public interest" litigation, as 
defined in the statute. The provision exempts "any action 
brought solely in the public interest or on behalf of the 
general public" if certain further conditions are met, 
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including that the plaintiff not seek relief "greater than 
or different from the relief sought for the general public 
or a class of which the plaintiff is a member."37 California 
courts have interpreted this exception narrowly, so that it 
essentially applies only to non-profit litigation in pursuit 
of equitable relief 38 At least one other state has adopted 
this exemption.39 

This exemption is justifiable because class action cases or 
test cases seeking equitable relief are unlikely vehicles for 
legal harassment. Such suits are typically brought by non
profit lawyers who lack a financial incentive to engage in 
frivolous litigation, against large institutions that are not 
intimidated by the threat oflegal costs. Moreover, impact 
litigation often involves novel legal claims and theories 
whose likelihood of success is uncertain for the right 
reasons - not because the suit is frivolous but because 
its purpose is to change the law. Applying anti-SLAPP 
protection to such actions would chill legitimate public 
interest advocacy, which after all seeks the same goal 
as anti-SLAPP legislation, of holding powerful private 
interests accountable. 

CONCLUSION 

Through the lens of the values underlying anti-SLAPP 
legislation, the new anti-SLAPP regime proposed in S.52 
is superior to the current one but also has unique defects. 
In order to encompass the diverse and unexpected factual 
settings and substantive areas of law in which SLAPPs 
occur, protected activity must be defined abstractly, as in 
S.52. The downside of abstract language is that it begets 
unforeseen applications. Nonetheless, two simple addi
tions to the bill, the well-tested "commercial speech" and 
"public interest" exemptions to anti-SLAPP protection, 
would preclude unintended applications that undermine 
the policies underlying the law. 

I. The rcrm "SI.APP" was coined by Professors George Pring and Pendope Canan. 
Su George W. Pring & Penelope Canan, Getting Sued for Speaking Out, 8--9 (1996). 

2 . Su, t .g., Trump v. C/11. 1nbunt Co., 616 F. Supp. 1434 (S.D.N.Y. 1985) (libel suit 
against the ChicAgo Tribune by a celebrity real m ·aco magnate in mponse to an article 
characterizing one of his buildings as unattractive). 

3. Ste N.Y. Clv. Rights Law§§ 70-a, 76-a; Civil Practice Law and Rules§§ 32ll(g), 
3212(h) (CPLR). 

4. N.Y. Civ. Rights Law § 76-a(l) . 

5. Id. at§ (a)(l)(a); m also Edwardr v. Martin, 158 AD.3d 1044, 1046 (3d Dep't 
2018). 

6. New York also provides for "SLAPP-back" actions, in which a SLAPP victim can 
file a ieparate •ctlon for damages. Stt N.Y. Civ. Rights Law § 70 ..... Becauie this remedy 
requires the defendant co endure a lawiult to rerolution before seeking relief. it is usdm 
to a defendanr who lacks the resources to litigate. 

7. Julianne Hill, l.Lgal rhallmgtHVtr 011/int rtvitwssrelt to JtpMmlt fam from j/t1io11, 
Am. Bar /lsJ'n J. Qui. I , 2016), http:l/www.abajownal.com/m•gulne/articlo/legal. 
challcngcs_ovcr_onlinc:_revl.ewucck...10_lep:u:ue_facLfrom_flctlon/; see also Albm u 
V.lp, lnr., No. G051G07, 2016 Cat. App. LEXIS 5262 Ouly 15. 2016) {suit by lawyer 
against Yelp and former client in connection with negative review). 

8. Ellie Shechec, A Comedian Calkd Out an AUegtd Rapist-llnd Was Sued for $38 
MiUion, Jezebel (Nov. 2, 2017), hnps://jezebel.com/a-comedian-called-out-an-allcged
capin-and·was-sucd-fo·l 819818078/; Gabriella Faiella, Comir Kirltttl Out of UCB for 
Allcgd. Sexual A.!11111/t Sua for Gnukr Discriminttrion, The Cuc (Feb. 5. 2018), llttps:// 
www.th<cut.com/2018/02/comlc-sucs-ucb-afcu-bcinir·bonncd·for-..Jlegcd·$c<ual·Ol'<aWl.htmll; 
see a/Jo Alyssa Leader, A "SUPP" in th< F11ce of Fm Spmh: Pro1tt1ing SurvivoN' Righrs 
to Speak up in the "Mt Too" Lira, 17 Flrn Am. L Rev 441 (documcndng the national 
trend) . 

...... 
11111 New York State Bar Association 
~ 

9. N.Y. Civ. Rights Law §70-a(l)(a) ("(C]om and attorney's fees may be recovered") 
(emphasis added). 

10. Stt, e.g., Cal. Civ. Proc. Code§ 425.16(c)(I); Or. Rev. Stat.§ 31.!52(3); Tex. Civ. 
Prac. & Rem. Code § 27.000(b). 

II. Stt Kttchum v. Mom, 17 P.3d 735, 741 (Cal. 2001) (noting that mandatory 
fee-shifting "encourages private representation in SLAPP cases, including situations 
when a SLAPP defendant is unable to afford fees or the lack of potential moncrary 
damages precludes a scandard contingency fee arrangement."; ste also Samantha Brown 
& Mark Goldowitz, Tht Public Participation Acl: A Comprthmsivt Model Approach to 
End Strattgic l.4.wsuits Ag11in1t Public Participation in tht USA, Review of European 
Community and International Environmental Law 19(1):3-13 (Apr. 2010) ("The single 
most important componem of and-SI.APP legislation is the ability of a defendant to 
recover attorney's fees. The ability to recoup fees allows a defcndanc who otherwise 
could not afford an attorney to secure one on a contingency ha.is."). 

12. Tdephone Interview with Evan Mascagni, Policy Director, Public Participation 
Project (Sept. 17, 2019). 

13. No. 1021/2004, 2006 N.Y. Misc. LEXIS 2872. *3-4 (Sup. Cc., Bronx Co. 2006). 

14. Stt id. at *3. 

15. Ste id. at *9-10 

16. Id. at *10. 

17. Stt Ntw Lint Rtalty V Corp. v. Unittd Comm1. of Univ. Htighh, No. 1021-2004, 
2008 N.Y. Misc. LEXIS 4867, at *8 (Sup. Ct., Bronx Co. 2008) (proceeding two years 
later). 

18. Stt Betsy Morais, Anti-SI.APP Ruling Chem Tmant Advocatts, CITY LIMITS (Aug. 
18, 2008), https:// citylimits.org/2008/08/18/anti-slapp-ruling-cheers-tenant-advocates/. 

19. Stt, e.g., Cal. Civ. Proc. Code§ 425.16.; Or. Rev. Stat.§§ 31.150-155.; Tex. Civ. 
Prac. & Rem. Code §§ 27.001-27.011. ; D.C. Code §§ 16-5502-5505. 

20. Cal. Civ. Proc. Code§ 425.16(e)(3). 

21. Id. at (e)(l), (e)(2). 

22. Vogel v. Felict, 127 Cal. App. 4th 1006, 1015 (2005). 

23. Stt Damon v. Ocean Hills Journalism Club, 85 Cal. App. 4th 468 (2000). 

24. Ste, e.g., Navarro v. Cruz, No. B216885, 2010 WL 2183227 (Cal. Ct. App. June 2, 
2010). 

25. Stt Kibbkr v. N. Inyo Cty. Local Hosp. Dist., 39 Cal. 4th 192 (2006). 

26. See Cal. Civ. Proc. Code§ 425.16(c)(I). 

27. N.Y. Legis. S. S-52. Reg. Scss. 2019-2020, § !. 

28. Id. at § 2. 

29. Cal. Civ. Proc. Code§ 425.17(c). 

30. Stt, e.g., Mttabolift Int'/ v. 'WVrnick, 72 F. Supp. 2d 1160, 1172 (S.D. Cal. 1999) 
("Because the safety of Metabolife 356 remains an open question of substantial public 
imponance, contributions to the debate are protected by the First Amendment."); see 

also 14.11 v. Ciba-Gtigy Corp. USA, 317 F.3d I 097, 1109 (9th Cir. 2003). 

31. Cal. Civ. Proc. Code§ 425 .17(c). 

32. Set, e.g., Physicians Comm. for Rtsponsibk Mtd. v. 'Jjson Foods, Inc. 119 Cal. App. 
4th 120, 130 (2004) (misrepresentatioru in advertisements for chicken products); 
Mttcalf v. U-Haul lnt'l Inc., 118 Cal. App. 4th 1261, 1266 (2004) (misrepresentations 
in advertisements about the size of storage units). 

33. Ste, t.g .. Ntw.net Inc. v. l.4.vasoft, 356 F. Supp. 2d 1090, 1103-1104 (C.D . Cal. 
2004); Troy Group, Inc. v. Tilson, 364 F. Supp. 2d 1149, 1155 (C.D. Cal. 2005). 

34. Stt, e.g., Tex. Civ. Prac. & Rem. Code§ 27.0IO(b); Okla. Stat. tit. 12, § 1439 (2); 
D.C. Code §§ 16-5505(1). 

35. The legislative hi>tory indicaccs reliance on the oplnlon of Profwor Penelope 
Canan, who coined chc letm "SLAPP": "Wealthy rorporace defend:uus, some with their 
own legal departments, simply do not suffer the chilling effect on their rights when 
faced with a lawsuit claiming, for example, false advertising or fraud or illegal bwiness 
practices, that common citizens suffer when sued for speaking out." Report of Senate 
Judiciary Committee on Senate Bill No. 515 (2003). 

36. Content-ba.ed regulation of speech is normally subject to strict scrutiny. See, e.g., 
Austin v. Michigan Chambero/Commerct, 494 U.S. 652, 655 (1990); Bd. of Airport 
Comm'N v. ]twsfor ]tsus, Inc., 482 U.S. 569, 573 (1987). But regulation of commercial 
speech must withsrand intermediate scrutiny. Stt Ctnt. Hudson Gas & Eke. Corp. v. Pub. 
Strv. Comm'n, 447 U.S. 557, 566 (1980); Bd. o/Tr. of Stat< Univ. ofN.Y. v. Fox, 492 
U.S. 469, 480 (1989). 

37. Cal. Civ. Proc. Code§ 425.17(c) (2012). 

38. Stt Club Mtmbmfor an Hontst Ekction v. Siem: Club, 196 P.3d 1094, 1099 
(2008) (The "public interat" referred to in secrion 425.17(b), does not simply demibe 
topics that members of the public might flnd interesting. Instead the term "public inter
est" is used to deflne suits brought for the public's good or on behalf of the public. To 
qualify under section 425.17(b)'s exception, suits mwt be brought sokly to secure this 
public benefit."). 

39. See Colo. Rev. Stat.§ 13-20-l IOl(B)(a)(II). 

23 Journal. December 2019 



ATTACHMENT 9 



- California Anti-SLAPP Project - http://www.casp.net -

Code of Civil Procedure - Section 425.17 Exemptions to 
California's Anti-SLAPP Law 
Posted By caspadmin On December 21, 2010 @ 8:48 pm In I Comments Disabled 

Code of Civil Procedure - Section 425.17. 

(a) The Legislature finds and declares that there has been a disturbing abuse of Section 425.16, the 

California Anti-SL.APP Law, which has undermined the exercise of the constitutional rights of 

freedom of speech and petition for the redress of grievances, contrary to the purpose and intent of 

Section 425.16. The Legislature finds and declares that it is in the public interest to encourage 

continued participation in matters of public significance, and that this participation should not be 

chilled through abuse of the judicial process or Section 425.16. 

(b) Section 425.16 does not apply to any action brought solely in the public interest or on behalf of 

the general public if all of the following conditions exist: (1) The plaintiff does not seek any relief 

greater than or different from the relief sought for the general public or a class of which the plaintiff 

is a member. A claim for attorney's fees, costs, or penalties does not constitute greater or different 

relief for purposes of this subdivision. (2) The action, if successful, would enforce an important right 

affecting the public interest, and would confer a significant benefit, whether pecuniary or 

nonpecuniary, on the general public or a large class of persons. (3) Private enforcement is 

necessary and places a disproportionate financial burden on the plaintiff in relation to the plaintiff's 

stake in the matter. 

(c) Section 425.16 does not apply to any cause of action brought against a person primarily 

engaged in the business of selling or leasing goods or services, including, but not limited to, 

insurance, securities, or financial instruments, arising from any statement or conduct by that person 

if both of the following conditions exist: (1) The statement or conduct consists of representations of 

fact about that person's or a business competitor's business operations, goods, or services, that is 

made for the purpose of obtaining approval for, promoting, or securing sales or leases of, or 

commercial transactions in, the person's goods or services, or the statement or conduct was made 

in the course of delivering the person's goods or services. (2) The intended audience is an actual or 

potential buyer or customer, or a person likely to repeat the statement to, or otherwise influence, 

an actual or potential buyer or customer, or the statement or conduct arose out of or within the 

context of a regulatory approval process, proceeding, or investigation, except where the statement 

or conduct was made by a telephone corporation in the course of a proceeding before the California 

Public Utilities Commission and is the subject of a lawsuit brought by a competitor, notwithstanding 

that the conduct or statement concerns an important public issue. 



(d) Subdivisions (b) and (c) do not apply to any of the following: (1) Any person enumerated in 

subdivision (b) of Section 2 of Article I of the California Constitution or Section 1070 of the Evidence 

Code, or any person engaged in the dissemination of ideas or expression in any book or academic 

journal, while engaged in the 

gathering, receiving, or processing of information for communication to the public. (2) Any action 

against any person or entity based upon the 

creation, dissemination, exhibition, advertisement, or other similar promotion of any dramatic, 

literary, musical, political, or artistic work, including, but not limited to, a motion picture or 

television program, or an article published in a newspaper or magazine of general circulation. (3) 

Any nonprofit organization that receives more than 50 percent of its annual revenues from federal, 

state, or local government grants, awards, programs, or reimbursements for services rendered. 

(e) If any trial court denies a special motion to strike on the grounds that the action or cause of 

action is exempt pursuant to this section, the appeal provisions in subdivision (j) of Section 425.16 

and paragraph (13) of subdivision (a) of Section 904.1 do not apply to that action or cause of 

action. 

History of statute: 
2003 - Senate Bill 515 (Kuehl), signed into law Sept. 6, 2003 by the Governor and effective Jan. 

1, 2004. Previous version of the bill, SB 789 (Kuehl), was vetoed by the Governor in 2002. 
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