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Good morning, Representatives Delozier and Davis, and members of the Subcommittee on 
Family Law. My name is Maria Cognetti, and I chair the Subcommittee on Custody for the Joint 
State Government's Advisory Committee on Domestic Relations. My law firm is in Camp Hill. 
I've practiced family law for over 42 years and 100% of my practice is iri family law, including 
child custody. Through my past and continuing participation in professional organizations and 
the Joint State Government Commission's Advisory Committee on Domestic Relations Law, I've 
contributed to major statutory revisions of the Commonwealth's custody law. The last major 
revision to our custody statute was initially drafted by the Joint State Government Commission's 
Custody Subcommittee which I chaired then as well. I am also a past Chair of the Pennsylvania 
Bar Association Family Law Section as well as a Past President of both the Pa Chapter of the 
American Academy of Matrimonial Lawyers and a Past President of the national Academy. 

I want to thank you for the opportunity to speak with you regarding the amendments proposed in 
House Bill No. 1397 and to inform you about the Advisory Committee on Domestic Relations 
Law. 

The Joint State Government Commission's Advisory Committee on Domestic Relations Law 
was created under Senate Resolution No. 431 "to undertake an ongoing limited study of certain 
areas relating to domestic relations law" so that findings and recommended legislation could be 
presented from time to time to the General Assembly. From 1999-2013, Joint State 
Government Commission published four reports from this advisory committee. Next year, a fifth 
report from this advisory committee may be ready and will be presented to a legislative task 
force created by the same resolution. The advisory committee totals two dozen judges and 
lawyers. A key benefit of the advisory committee is that it is able to coordinate a review of 
certain proposed amendments to maintain the Domestic Relations Code's systemic integrity. 

1 Sess. of 1993. 
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At the outset, the advisory committee is pleased that your subcommittee views child custody as 
an important topic and is considering legislation on it. Coincidentally, the advisory committee's 
subcommittee on custody, my committee, expects to completely review the statutory chapter 
relating to child custody for uniformity and any desirable updates. 

While well-intentioned, House Bill No. 1397, as drafted, causes the advisory committee two key 
concerns, both of which appear in amendments proposed for section 5327 (relating to 
presumption in cases concerning primary physical custody). The first concern is that the 
proposed amendment would create a presumption for equal parenting time. In removing the 
best interest standard this section would place the "rights" of the parents above the rights and 
concerns of the children. The second key concern is that this proposed amendment would 
require clear and convincing evidence to rebut it. 

It might be useful to the subcommittee if I briefly summarize current law, share a little 
background on it and tell you how this amendment would affect it. For decades, the sole issue 
to be decided in a custody proceeding between contending parents has been the best interests 
(and welfare) of the child. We should be wary of deciding matters as sensitive as questions of 
custody by the invocation of presumptions. The only statutory presumption in current law is 
between a parent and a third party, with the presumption favoring the parent for custody. That 
presumption was proposed in our advisory committee's report published in 1999 because some 
cases were emerging wherein parentage was weighed as a strong factor for consideration 
instead of as a per se presumption vis-a-vis third parties. Act no. 112 of 201 O then enacted that 
presumption. 

Clear and convincing evidence means the evidence is so clear, direct, and substantial that you 
are convinced, without hesitation, that a fact is true. Although this is a significant burden of 
proof, it does not mean the plaintiff must prove the facts at issue beyond all doubt or beyond a 
reasonable doubt. Beyond a reasonable doubt is applied to criminal evidence. A more 
common evidentiary burden is by a preponderance of the evidence rather than the elevated one 
of clear and convincing. A preponderance standard more evenly balances the burden of proof 
because that means more likely than not. 

Similarly, the clear and convincing evidentiary burden in current law was proposed in the 
advisory committee's 1999 report and then enacted in 2010 to rebut the presumption favoring a 
parent instead of a nonparent because statutory standing provisions expanded the class of 
parties who may file a custody action by sections 5324 (relating to standing for any form of 
physical custody or legal custody) and 5325 (relating to standing for partial physical custody and 
supervised physical custody). In other words, the non-parent bears a heavy burden of 
producing persuasive evidence to overcome the parent's statutory presumption of custody. We 
felt that this circumstance was an appropriate place in which to set the bar high. 

There can be no doubt that in every custody dispute the fundamental issue is the best interest 
of the child. Yet there can also be no doubt that the parent-child relationship should be 
considered of importance in determining which custodial arrangement is in the child's best 
inlerest. Between contesting parents, the burden of proof should be shared equally with tho 
child's well-being as the focus of consideration. Under current law, in a custody dispute 
between parents, no one has the burden of proof; no presumption may be resorted to; instead, 
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the court must determine, according to the evidence in the particular case before it, what will 
serve the child's best interests. 

The amendment proposed for section 5327 by House Bill No. 1397 is a presumption favoring a 
particular custodial arrangement and parenting time over the actual best interest of the child. 
This puts the "rights" of the parents ahead of the "rights" and, more importantly, the best interest 
of the child. We suggest to you that custody law should not be "about" what is good for the 
parents, or what the parents want. The children are not chattels. The Commonwealth and the 
courts have an obligation to protect the children that come before them. 

To more fully understand the effect of the proposed "presumption" one only has to look at the 
other 49 states' statutes on custody. It is telling to note that only one state, Kentucky, has a 
presumption similar to that being proposed. The vast majority of states have some form of best 
interest; many including a list of factors to be considered (such as our present statute). 

We know the motivation behind this legislation is simply to try to do the right thing. However, we 
believe there are other ways to ensure that all parents receive fair and just consideration in 
court without ignoring the best interest of the child. A review of the 50 state statutes offers 
some other types of language along those lines. Those of us, both lawyers and judges, who 
have practiced in the custody trenches for years, are more than happy to offer our assistance in 
wordsmithing this section to achieve the desired goal in a way which does not harm children. 

In addition to the issues with Section 5327 we believe that there are several other areas of this 
bill which might benefit from further study and refinement to ensure that they are workable. For 
instance, under "Types of award" it appears that primary physical and partial physical custody 
have been removed. This would seem to imply that in imposing a presumption of equal time, 
there would then never be a case where one parent would get primary custody. That is 
unrealistic; even with a presumption. 

In Section 5328 (c) it appears that this bill is taking away the court's ability to grant grandparents 
partial custody but leaves the options as shared or supervised. Those two forms of custody are 
at opposite ends of the spectrum and would likely exclude the vast majority of grandparent 
cases. 

In closing, the Joint State Government Commission Domestic Relations Advisory Committee 
advises against adopting any presumption which grants an equal physical custody arrangement 
to the parents and ignores the best interest of the child. A 50/50 presumption as a blanket 
provision elevates parental rights above the best interests of each child. I believe you will hear 
today from various groups and from esteemed Family Court judges that this approach is not the 
way to go. Good judges want to do their job. Good judges do not simply want the easy way 
out. We are united in our opposition to HB 1397 as it is currently drafted. 

Representatives Delozier and Davis, thank you for the opportunity to testify here today. 
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