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Good afternoon Chairman Barrar, Chairman Sainato, and members of the House
Veterans Affairs and Emergency Preparedness Committee. I am Terry Fitzpatrick, President
and CEO of the Energy Association of Pennsylvania ("EAP" or "Association"), a trade
association comprised of electric and natural gas utilities-also known as electric and natural
gas distribution companies-operating in Pennsylvania. Thank you for this opportunity to
appear on behalf of our members 1 and testify regarding House Bill 759, which provides for
emergency response payments to volunteer fire companies.
The Commonwealth's electric and natural gas utilities are engaged members of the
communities they serve and contribute to these communities in a number of ways, including
providing financial support to civic organizations and volunteering the time of employees to work
on public projects. Utilities also cooperate with volunteer fire companies, such as by facilitating
meetings to discuss how to work safely around utility facilities. Electric and gas utilities also
provide tax support to municipal governments through the Public Utility Realty Tax, which is
collected by the Commonwealth and the proceeds of which are paid in part to local
governments.
While utilities support volunteer fire companies and recognize the funding challenges
they face, we do have concerns regarding some provisions of House Bill 759.
This bill establishes liability to pay the response costs of fire companies. The operative
language provides that "[a] person involved in an emergency that necessitates an official
dispatch of a fire company shall be liable for the actual and reasonable response costs incurred
by the fire company for services rendered .... " The term "person" is not defined in the
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legislation but it is defined elsewhere in the Emergency Management Services Code to include
public utilities. 35 Pa.C.S. Sec. 7102. Accordingly, it appears that the term "person" in the bill
would be construed to include public utilities.
It is not clear what it means to be "involved in" an emergency but the language is
overbroad on its face. With respect to public utilities, it could be construed to mean that utilities
are liable for fire company response costs any time their facilities are damaged, resulting in an
emergency, regardless of whether the utility caused the emergency or was at fault (i.e., was
negligent) for the incident. For example, it appears that under this standard an electric utility
could be liable for response costs where a driver struck a pole resulting in a downed line or
where a hurricane causes widespread damage to electric facilities. Similarly, a gas utility may
be liable where an equipment operator struck a natural gas line after neglecting to contact
Pennsylvania One Call to have the lines marked . Holding a utility liable in these circumstances
is a dramatic extension of current standards that base liability upon proof of causation and fault.
The standard of liability in House Bill 759 contrasts sharply with the statutory obligation
of utilities under the Public Utility Code to "furnish and maintain adequate, efficient, safe, and
reasonable service and facilities .... for the accommodation, convenience, and safety of its
patrons, employees, and the public." 66 Pa.C.S. Sec. 1501. This requirement to provide
"reasonable service and facilities" does not demand perfection from utilities; it requires that they
exercise reasonable care. The PUC's regulations provide that: "[e]ach public utility shall at all
times use every reasonable effort to properly warn and protect the public from danger, and shall
exercise reasonable care to reduce the hazards to which employees, customers and others may
be subjected by reason of its equipment and facilities." 52 Pa.Code Section 59.33 (a)
(applicable to natural gas utilities), see also 52 Pa.Code Section 57.28 (a) (virtually identical
language applicable to electric utilities.) But the standard of liability in House Bill 759 would hold
utilities liable for not being able to prevent every emergency involving their facilities. This result
is unreasonable and contrary to public policy.
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House Bill 759 would create additional costs for utilities that would lead to higher rates
for customers. All, or almost all, of the costs imposed by this legislation would fall directly on
utilities and not on insurance companies. Utilities have varying types of insurance coverage, but
they typically either have very high deductibles-a million dollars or more-or they self-insure.
Therefore, the apparent assumption in the legislation that insurers would be responsible for
paying response costs in most cases is inaccurate for utilities. The costs paid by utilities for
these claims would become part of the historical experience used to develop a revenue
requirement in the utility's next rate filing, resulting in higher rates for citizens of the
Commonwealth. We respectfully submit that it is not appropriate to shift the costs of volunteer
fire companies to utility ratepayers in this manner.
EAP requests that, if the legislation moves forward, it be amended to make clear that
public utilities are exempt from paying response costs under the bill. If utilities are not
specifically exempted, we request in the alternative that the bill be amended to clarify the
following issues:
•

Is it the intention of the legislation to impose liability for response costs upon public
utilities for any emergency involving utility facilities even where the utility did not cause
the incident and I or was not at fault?

•

If more than one person is "involved in" an emergency, how are the response costs
apportioned between or among them?

•

Does the language in section 79805 entitled "Cost of appeal" mean that if either party
prevails in an appeal that it is entitled to recover its costs from the other party, or is it
only the appealing party that may pay costs if it does not prevail?

We would be happy to work with you and your staff in addressing these issues. Thank
you again for the opportunity to testify and I would be happy to answer your questions.
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