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Good morning, Chairman Cox, Chairman Harkins, and members of the committee. My name is Rebecca
Oyler, and I am the Legislative Director for the National Federation of Independent Business (NFIB) in
Pennsylvania. NFIB is the premier small business advocacy organization with about 12,500 members in
Pennsylvania and over 300,000 members nationwide. I appreciate the invitation to be here today to
speak on behalf of Pennsylvania's small employers.
A typical NFIB member business employs five or fewer employees and generates gross sales of about
$400,000 per year. As you can imagine, an unexpected lawsuit costing a business like this millions of
dollars would be devastating. It could easily cripple a small business and threaten its viability, putting
the owner and its employees out of work and, in the case of the businesses that are affected by these
specific lawsuits, shutter an institution that's been part of a local community for many years. We
appreciate the opportunity to talk to you today on behalf of these small businesses.
As you know, prior to the Tooey decision, employers could count on workers' compensation benefits to
cover any workplace injury or illness experienced by their employees without facing the threat of a
lawsuit. This "grand bargain" allowed businesses to allocate resources in their business plan for any
workplace injuries that may occur by securing appropriate workers' compensation coverage for their
employees.
All of that changed for many businesses with the Tooey decision. Following the court's decision,
employers were all of the sudden on the hook for diseases that employees developed many years after
leaving their employment. These cases have led to expensive litigation that was not anticipated by these
businesses, so expensive in fact that they threaten to put many small businesses out of business.
Though we certainly sympathize with individuals impacted by latent occupational diseases and believe
that they should have recourse for their suffering, it does little good for a case such as this to crush small
business employers under the weight of unplanned jury verdicts.
For purposes of my testimony, I will focus on the four specific impacts that the 2013 Tooey v. AK Steel
Corp. et al. decision has had on small businesses and the remedy for each that HB 1234 will bring if

passed.
Potentially unlimited liability could put a small business out of business
By allowing employers to be sued by former employees for latent occupational diseases, the Tooey
decision opens up potentially unlimited liability for businesses that never planned for such a situation.
For an average small business with gross annual revenue of $400,000, a $1.7 million decision would be a
nail in its coffin. Returning these cases to the workers' compensation system, where until recently,
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employers could reliably depend workplace injury cases to be handled, will restore the "grand bargain"
and limit liability for small businesses.
Unpredictability for the business and the employee makes the future unknown
Businesses cannot plan for costs that may be associated with latent disease litigation from former
employees. Until the Tooey case was decided, civil liability for latent diseases was never even on
employers' radar. Many employers may not even have been the source of the disease exposure and
therefore cannot know whether or to what extent lawsuits may arise, much less the cost of this
litigation. By contrast, if latent disease cases are managed by workers' compensation as proposed in HB
1234, the costs associated with their management can be planned by carriers, incorporated into
premiums, and factored into business planning by employers.
For employees, workers' compensation has always been a reliable and efficient system to seek redress
for work injuries in a timely and predictable fashion. It is relatively easy for employees to prove they are
entitled to compensation for their injuries in order to ensure appropriate treatment and fair
compensation. Under the Tooey system of civil liability, the burden of proof falls to the injured worker,
who must sue to request compensation. The worker may or may not be able to prove that the business
is liable for his or her illness. For a person suffering the effects of latent diseases, suffering the further
burden of years in court with no guarantee of success or appropriate compensation is unfair. Handling
latent disease cases in the workers' compensation system will provide more certainty to affected
workers so they can get appropriate treatment and compensation.
Changing the rules of the game inhibits a fair trial
By abrogating the "grand bargain," the Tooey decision effectively changed the rules of the game many
years after latent disease exposures occurred, making it difficult for employers to defend themselves
and for employees to prove negligence. Because no one anticipated having to go to court over disease
exposure years ago, both plaintiff and defendant may suffer for lack of evidence in a court proceeding.
Affected employees must provide evidence that employer conduct and/or negligence caused their
disease, and employers, in defending themselves, may not have saved evidence to disprove liability or
assert comparable negligence. Changing the rules this late in the game ignores the fact that everyone
operated under the assumption of "no fault" previously, and therefore did not retain or prepare
materials and evidence essential to common law processes.
lncentivizing legal action as a remedy implicates other businesses
NFIB has heard from members who have become defendants in lawsuits, who otherwise may not have
been implicated in legal action. Injured workers are suing their former employers as a remedy under
Tooey, and in the course of this litigation, many other businesses are being pulled into the resulting
lawsuits because they may have been the source of materials or equipment used or because the
affected worker worked on their property. These businesses did not employ the injured worker, and in
most cases, they did not supply any hazardous materials that could cause the workers' injury. But
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because they are unable to easily defend themselves (see rules of the game changing above), they are
forced to settle or suffer the consequences of a decision against them.
Although we understand that the remedy in this bill will not prevent lawsuits such as this against many
small businesses, we believe that if a former employee affected by a latent disease is able to obtain a
remedy and medical treatment for his or her injuries through the workers' compensation system, they
would not have to resort to costly litigation.
One NFIB member is a small industrial distributor of bearings and power transmission and electrical
equipment. His company has been party to three of these lawsuits alleging asbestos exposure from
equipment his business sold years ago, even though he knows that the equipment did not contain
asbestos. None of the lawsuits involved his employees, and in fact his company has had no relationship
whatsoever to the plaintiffs. Two of these lawsuits settled for $40,000 each because the attorney
involved believed it was cheaper to settle than to continue to defend the company.
But the costs are not just direct legal costs. In all, he and his employees have spent over 80 work hours
managing these cases, including preparing to testify in the case, and he expects his insurance costs to
rise as a result of the litigation. All of this to defend his business for doing nothing wrong. If the Tooey
decision had not provided for employer liability in cases like his, his company may have avoided
litigation altogether. If HB 1234 passes, and the worker may be provided a remedy through workers'
compensation, it may prevent future litigation and save this small business from the hassle of defending
itself for doing nothing wrong. Other NFIB members have told similar stories.
Returning the costs associated with latent disease injuries to the workers' compensation system, as HB
1234 does, would restore certainty and predictability to employers and employees alike and prevent the
need to go to court in situations where neither party has a fair chance. It will also limit the detrimental
financial impact of legal fees and multi-million-dollar awards that hurt Pennsylvania's business climate
and can easily put its small employers out of business.
Thank you again for the opportunity to testify today. I would be happy to answer any questions.
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