REMARKS TO PENNSYLVANIA LEGISLATURE REGARDING THE IMPACT OF
THE TOOEY DECISION
R. Burke McLemore, Jr., Esquire
On November 22, 2013, in Tooey v. A.K Steel Corp., 81 A3d 851 (2013), a 5 to 1
decision (one Justice abstained and one dissented), the Pennsylvania Supreme Court affirmed a
trial court ruling that, pursuant to Section 301 (c)(2) of the PA Workers' Compensation Act, 77
P.S. §411(2), if the "manifestation" of an occupational disease occurs outside of the 300 week
period prescribed by that Section of the Act, the claim is removed from the purview of the Act.
As such the exclusivity provisions of Section 303(a) of the Act, 77 P.S. §481, does not apply and
the employee may sue his employer in tort.
The court succinctly stated as follows:
For the reasons that follow, we conclude the claims for occupational disease
which manifest outside of the 300 week period prescribed by the Act do not fall
within the purview of the Act and, therefore, that the exclusivity provision of
Section 303(a) does not apply to preclude an employee from filing a common law
claim against an employer. Accordingly, we reverse the decision of the Superior
Court.
The factual background before the Court involved two individuals who claim to have
been exposed to asbestos in the course of their employment. The first, John Tooey, was an
industrial salesman of asbestos products from 1964 until 1982, during which time he was
exposed to asbestos dust. In December 2007, Tooey developed mesothelioma and died less than
one year later. The other Plaintiff, Spurgeon Landis, worked for Alloy Rods, Inc., a predecessor
in interest to Chemtron Corp and ESAB Group, from 1946 until 1992. He, too, was exposed to
asbestos throughout his employment; and in July 2007 was diagnosed with mesothelioma. Both
Tooey and Landis and their respective spouses filed separate tort actions against multiple
defendants, including their respective employers. The employers filed motions for summary
judgment contending that the causes of action were barred by the exclusivity provisions of
Section 303(a) of the Workers' Compensation Act. Tooey and Landis responded that the Act,
the federal and state constitutions and precedent from the Supreme Court of Pennsylvania
permitted a tort action against an employer where, as here, the disease falls outside the
jurisdiction, scope and coverage of the Workers' Compensation Act. The trial court agreed and
denied the motions.
The employers filed an interlocutory appeal with the Superior Court which reversed in an
unpublished memorandum decision. In so doing, the court concluded it was bound by its own
decisions in Ranalli v Rohm & Haas Company, 983 A.2d 732 (2009) and Sedlacek v A. 0. Smith
Corp., 990 A.2d 801 (2010). In Ranalli, Superior Court had determined that even though the
plaintiffs injuries, which resulted from exposure to vinyl chloride and manifested themselves
more than 300 weeks after his last employment (and therefore were not compensable under the
Act), did not render the exclusivity provisions of Section 303(a) inapplicable. Thus, plaintiff
could not bring suit against his employer. Superior Court further reasoned that application of
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Section 303(a) "does not deny access to the courts, rather it limits recovery as contemplated by
the legislative scheme." Similarly, in Sedlacek, Superior Court observed that both the Workers'
Compensation Act and the Occupational Disease Act (77 P.S. §1201, et. s~) contain provision
which purport to limit compensation for disability or death resulting from occupational disease to
injuries that occur within a defined period from the date of last employment. The court
determined that such provisions do not violate the federal due process or equal protection clause
or the remedies clause of the Pennsylvania Constitution.
On appeal, the Supreme Court in Tooey rejected Superior Court's reasoning, but
determined that it need not reach any constitutional issues because the plain language of the
statute placed the claims at issue outside of the scope of Section 30l(c)(2) of the Workers'
Compensation Act. Since the claims fell outside the scope of the Act, the immunity provisions
of that Act did not shield the employers from potential tort liability
The pertinent Section of the Act referenced, i.e., Section 30l(c)(2), provides, in pertinent part:
"The terms 'injury', 'personal injury' and 'injury arising in the course of
employment' as used in this Act shall include ... occupational diseases as defined
in Section 108 of this Act (i.e., 77 P.S. §27.1); Provided that whenever
occupational disease is the basis for compensation, for disability or death under
this Act, it shall apply only to disability or death resulting from such disease and
occurring within three hundred weeks after the last date of employment in an
occupation or industry to which he was exposed to hazards of such disease; And
provided further, That if the employee's compensable disability has occurred
within such period, his subsequent death as a result of the disease shall likewise
be compensable." 77 P.S. §411(2) (emphasis in original).
The court took the term "occurring" appearing in the statute to mean "manifestation " of
the disease. Ultimately, the court adopted Tooey's argument that, under the plain language of
Section 301(c)(2), an occupational disease which first manifests more than 300 weeks after the
last occupational exposure to the hazards of the disease does not fall within the definition of
"injury" set forth in Section 30l(c)(2); and that the Act therefore does not even apply to
employees seeking workers' compensation benefits for such a disease. Accordingly, since the
"injury" falls outside the coverage of the Act, the exclusivity provisions of Section 303(a) do not
preclude an employee from seeking recovery for such a disease through a common law action
against his employer.
It is noteworthy that the court dealt only with Section 30l(c)(2) of the Act and confined
its discussion to that provision. It did not make any ruling with respect to Section 301(c)(l) of
the Act (77 P.S. §411(1)), which states as follows:
"The terms 'injury' and 'personal injury' as used in this Act shall be construed to
mean an injury to an employee, regardless of his previous physical condition,
arising in the course of his employment and related thereto and such disease or
infection as naturally results from the injury or is aggravated, reactivated or
accelerated by the injury; and whenever death is mentioned as a cause for
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compensation under this Act it shall mean only death resulting from such injury
and its resultant effects and occurring within three hundred weeks after the injury.
The term 'injury arising in the course of employment' as used in this article, shall
not include an injury caused by an act of a third person intended to injure the
employee ... but shall include all other injuries sustained while the employee is
actually engaged in the furtherance of the business or affairs of the employer,
whether upon the employer's premises or elsewhere and shall include all injuries
caused by the condition of the premises or by the operation of the employer's
business or affairs thereon, sustained by the employee ... "
The fact that the court ruled only on Section 30l(c)(2) therefore leaves open the question
of whether other "injuries" which "manifest" themselves beyond the normal statute of repose
date (ordinarily three years from date of injury), also fall outside the scope of the Act and
therefore expose the employer to potential tort liability as in the Tooey decision.
It is also important to note that other "diseases" which are neither specifically enumerated
under Section 108 of the Act nor covered by the catchall provision of that Section of the Act
(Section 108 (n)), may nevertheless be compensable. Reference is made to Pawlos/cy v Workers '
Compensation Appeal Board, 525 A.2d 1204 (1987), wherein the court held that a disability
caused by the job related aggravation of a pre-existing disease---even one not specifically
designated as an "occupational disease" by any of the provisions of Section 108 of the Act-may
be compensable pursuant to the general "injury" provisions of Section 30l(c)(l) of the Act.
In Pawlos/cy, the claimant worked from April 1950 to October 1977 at a brewery. During
that 27 year period, he was exposed to the fumes and various chemicals involved in cleaning the
tanks. In November 1977, he filed a Claim Petition alleging he had become disabled by an
"occupational disease" within the coverage of Section 108 of the Act. Thereafter, claimant
amended his Petition to assert additional entitlement under the general "injury" provisions of the
Act, namely Section 301(c)(l). The employer defended on the basis that the claimant had not
proven that he suffered from one of the enumerated diseases and further failed to prove
entitlement under the omnibus provisions of Section 108(n). Although Claimant's expert
testified that the claimant had asthma, he could not opine how or when the claimant contracted
asthma. Nevertheless, he was of the opinion that fumes from the chemicals to which he was
exposed at the workplace would irritate the ailment and cause attacks. Based on that opinion, the
doctor concluded that the claimant was no longer able to engage in his former employment.
Ultimately, the Workers' Compensation Judge rejected the claim, further rejecting claimant's
assertion that Section 301(c)(l) provided a basis for compensation.
Ultimately, the
Commonwealth Court reversed and issued an order mandating an award of benefits.
Commonwealth Court held that a workplace aggravation of a pre-existing disease constituted an
"injury" within the meaning of Section 30l(c) of the Act even if the exposure type harm is not
proven to be an occupational disease within the scope ofSection 108.
On appeal, the employer argued that since claimant did not allege he suffered from one of
the "enumerated" diseases listed in Section 108 of the Act, in order to be entitled to benefits the
claimant had to prove that the incidence of aggravation of asthmatic conditions was substantially
greater in the claimant's industry or occupation than in the general population in order to be
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entitled to recovery under the catchall provlSlons of Section 108(n). The Supreme Court
affirmed Commonwealth Court's holding, noting that the term "injury" contained in the 1972
revisions to the Act provided a concept of "injury" broad enough in its scope to encompass all
work related harm to an employee "regardless of his previous physical condition." This, in
addition to the enumerated occupational diseases contained in Section 108 (which are
incorporated into the definition of "injury" in Section 301(c)(2) of the Workers' Compensation
Act (i.e., the Section that the Tooey court ultimately considered). The court further noted that the
legislature provided no definition of the term "injury" and therefore since this term no longer had
a technical meaning, it must be interpreted according to its common and approved usage.
The court referred back to earlier decisions dealing with the term "injury" stating that in
order modem usage the term "injury" is one of very broad designation and that its common and
approved usage extends to and includes any hurtful or damaging effect which may be suffered by
anyone.
Therefore, one of the questions left open by the Tooey decision is whether an "injury"
(such as was found compensable in Pawlosky) would fall outside of the coverage of the Act (and
therefore subject the employer to potential tort liability) if it "manifested itself' more than three
years after cessation of exposure to the hazardous causative agent. Taken to its logical
conclusion, there would seem to be no reason why the Supreme Court would narrowly construe
Section 30l(c)(l) to preclude a tort action when it had granted that very remedy pursuant to
Section 301(c)(2). But I digress.
Returning to the Tooey secision: the Court's decision that Tooey and Landis still had an
available remedy in a tort against their respective employers fundamentally turned on the
language of the statute. Rather than finding that all remedies were barred (both under the
Workers' Compensation Act and in tort) when the occupational disease did not manifest itself
within 300 weeks of the cessation of exposure, the court chose not to view that limitation as a
statute of repose (as was argued by the employers), but rather as a limit on what remedy was
available only under the Workers' Compensation Act. In so doing, the court referenced no fewer
than six times the fact that the Workers' Compensation Act was remedial in nature and intended
to benefit the worker; therefore the Act must be liberally construed to effectuate its humanitarian
objectives. Essentially, the court held that to leave an employee without any remedy whatsoever
would contravene the very root purpose of the Act. In so noting, the court stated:
"We noted that the Act, in providing for a dual system of recovery, 'made it a
violation of public policy for an employer to avoid both recovery tracks. For this
court to interpret Section 301(c)(2) as employers suggest and hold that appellants
are precluded from seeking damages at common law for their injuries,
notwithstanding their inability to seek compensation under the Act, we would
enable exactly what this court in [Bowman v. Sunoco, Inc., 65 A.3d 901 (2013)]
recognized the Act was intended to prohibit-an employer's avoidance of liability
through both recovery tracks.
Indeed, the consequences of employers' proposed interpretation of the Act to
prohibit an employee from filing an action at common law, despite the fact that an
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employee has no opportunity to seek redress under the Act, leaves the employee
with no remedy against his or her employer, a consequence that clearly
contravenes the Act's intended purpose of benefitting the injured worker. It is
inconceivable that the legislature, in enacting a statute specifically designed to
benefit employees, intended to leave a certain class of employees who have
suffered the most serious of work-related injuries without any redress under the
Act or at common law."
81 A.3d at 864.
The court did not then delve specifically into the burdens of proof in tort actions against
the employer, but does mention [at 81 A.3d at 864], that "employers, like any other entity not
covered by the Act, will be subject to traditional tort liability requiring a showing by the plaintiff
or, inter alia, negligence on the part of the employer, and employers will retain all of their
common law defenses. The plaintiffs, in turn, will bear the higher burden of proof in terms of
causation and liability." (Emphasis added). This poses interesting questions in terms of
apportionment of liability when, as in the Tooey case, manufacturers and suppliers of asbestos
are also defendants in the suit and subject to a different burden of proof and a different standard
of care such as may be imposed pursuant to strict liability law.
Naturally, the Tooey decision does not in the least deal with the question of insurance
coverage for the potentially liable employer. For example, an employer may have multiple
carriers over the entire span of an employee's work life. Which among these should be liable to
defend and potentially indemnify the employer? Is it the carrier at the time of "manifestation"even though the manifestation may have taken place decades after the employee ceased working.
(Indeed, the Supreme Court in Tooey mentioned that the latency period for mesothelioma may be
30-50 years). Or, are "multiple triggers" involved such that multiple carriers would all be "on
the risk?" Further, since the claims fall outside of the Workers' Compensation Act, Part I of the
usual Employer's Liability Policy would seem not to apply, and so the question then becomes
whether Part 2 (Employer's Liability) is invoked. A third question is whether the employer's
General Liability Policy could potentially apply. Certainly, carriers who wrote policies in the
1960's, 1970's, 1980's and on into the 1990's and thereafter until the Tooey decision likely did
not contemplate the potential of tort liability on the part of their insured employers. These are
difficult questions that need to be wrestled with. Further, while the Court noted that
mesothelioma cases are actually quite rare, the broad language of Tooey leaves open the very real
potential for a whole host of other "diseases"-or "injuries"-to fall outside the scope of the Act
and thereby render employers subject to suit in tort, stripped of all immunities.
In short compass, therefore, the Tooey decision dramatically changed the landscape for
employers and insurance carriers. Certainly, litigation, including discovery, will focus laser-like
upon precisely "when" "manifestation" of the injury/disease occurred. Also, depending upon
whether the plaintiff or the employer believes he or it may be better positioned to defend the
workers' compensation claim versus the tort claim, each side will jockey for the best position to
show when the "best" manifestation date actually occurred. In other words, it may be beneficial
for the employee/plaintiff to simply rely on manifestation within the 300 week statutory period;
but if he misses out on that avenue of recovery, will he then try to show a delayed
"manifestation" in order to bootstrap a remedy in tort? Similarly, will the employer attempt to
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show manifestation falling within the purview of the Workers' Compensation Act in order to
secure insurance coverage? These are thorny questions left in the wake of the Tooev decision.
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