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Thank you Chairmen Barrar and Sainato, Representative Farry and members of the 

House Veterans Affairs and Emergency Preparedness Committee for the opportunity to 

submit written testimony regarding House Bill 2522, which was introduced by 

Representative Frank Farry. As the Commissioner of the Pennsylvania Insurance 

Department (Department), I oversee the regulation of insurance in Pennsylvania. 

Before discussing the merits of House Bill 2522, I would like to recognize Representative 

Farry for being a strong advocate for the firefighters of this Commonwealth. He has 

championed their causes and for good reason: firefighters risk their lives on a daily basis 

to rescue Pennsylvanians and we owe them our gratitude. The Department and the Wolf 

Administration support efforts to modernize our laws in ways that make government work 

better and more efficiently for Pennsylvanians. 

House Bill 2522 would amend the Workers' Compensation Act of 1915 to allow political 

subdivisions (townships, boroughs, municipalities, etc.) to establish self- insurance pools 

to provide workers' compensation coverage for volunteer fire companies. The bill also 

provides for the transfer of any "excess reserves" maintained by either the State Workers' 

Insurance Fund (SWIF) or any other private insurer to the group's fund. 

Following the committee's request for the Department to testify at this hearing, my staff 

conducted a thorough analysis of House Bill 2522. That analysis prompted us to ask 

several questions. The answers to these questions will help us better understand the 

intent of the bill, and also will allow the Department to determine how to constructively 

participate in the drafting effort of House Bill 2522. My understanding is that, as stated in 

the co-sponsorship memo that Representative Farry circulated, this bill was introduced 

as a "starting point" in this conversation and discussions are ongoing. We would welcome 

the opportunity to contribute our expertise to that effort. 

With that background, we note that these questions reflect the perspective of the agency 

that regulates the insurance industry, has experience with self-funded trusts, and, 

unfortunately, has experience with insolvencies and the havoc an insolvency can wreak 
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for those for whom the insolvent entity had promised coverage. From that perspective, 

we offer these questions for consideration: 

What does the term "excess reserves" mean? 

On Page 1, line 20 and Page 2, line 1 and Page 2 line 6, the term "excess reserves" is 

used: 

First, 

'The secretary shall determine any and all excess reserves maintained by the 

State Workers' Insurance Fund for any particular volunteer fire company which it 

currently insures and ensure excess reserve is transferred to the appropriate 

group's fund if the volunteer fire company's host municipality opts to enter 

coverage offered by the group." 

And again, 

"Excess reserves associated with volunteer fire companies which maintain 

coverage with insurers other than the State Workers' Insurance Fund shall be 

transmitted, in a manner prescribed by the department, by the insurer to the 

appropriate group's fund." 

The term "excess reserves" is not defined in the proposed legislation, and its use in the 

bill is confusing. It may be meant to refer to a company's surplus, which is an amount of 

money insurers hold, above the statutory minimum level of capital they are required by 

law to hold, and which is not designated for use in relation to any particular policyholder. 

Rather, that amount helps to protect an insurer's solvency. Alternatively, perhaps the 

sponsor intended to use the term "claim reserves", which refers to the amount of money 

insurers set aside to settle specific claims that have been filed. In any event, an insurer 

does not hold the premiums of separate funds for each policyholder; premiums are pooled 

so they can be used to pay the claims of any policyholder in that pool. 
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Does SWIF have "excess reserves"? 

Even if there were "excess reserves" as contemplated in House Bill 2522, it is my 

understanding that SWIF is operating under financial difficulty. As the insurer of last 

resort in Pennsylvania, it has little to no control over who it insures and how that may 

change - very dramatically - in a short amount of time. SWIF writes coverage for any 

entity needing workers' compensation coverage that the other 300 or more workers' 

compensation insurers decline to write. By way of example, in 1999, SWIF wrote 

approximately $56 million of direct written premium, which was just 3.7% of 

Pennsylvania's workers' compensation insurance market. Six years later, in 2005, in a 

much more challenging reinsurance market environment, SWIF wrote $420 million of 

direct written premium, which represented 15.7% of the total Pennsylvania workers' 

compensation market that year. In other words, its premium volume increased 650% in 

just six years. It takes significant financial wherewithal to cover that volume of increased 

exposure. In addition, the cyclical nature of the workers' compensation insurance market 

means this type of rapid residual market growth can and likely will occur again - and that 

there may be times when the private market siphons business from SWIF. Compounding 

that concern, workers' compensation is a "long-tail" type of insurance, such that SWIF will 

be paying on claims incurred now for a very long time, and will need reserves to do so, 

whether its premium volume increases or shrinks. To put it simply, our understanding is 

that SWIF - while liquid - does not have "excess reserves" that can or should be 

transferred. 

Can "excess reserves" be transferred from SWIF and private insurers to set up new 

arrangements as contemplated bv House Bill 2522? 

The taking of funds from private insurance companies that write insurance policies for 

these volunteer firefighter companies would likely raise a constitutional concern. The 

same concern would apply as well to SWIF, assuming it has "excess reserves" and its 
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funds are treated similarly by the courts. The 5th Amendment of the United States 

Constitution prohibits the government from taking private property for public use without 

just compensation1. This bill would require that private insurers that write workers' 

compensation policies for volunteer fire companies to give up "excess reserves". If 

challenged, this provision may be found to be an unconstitutional taking of private 

property in contravention of the Fifth Amendment to the United States Constitution. 

In addition, there are also practical concerns. Would the monies to be transferred be 

enough for current exposures, future exposures, or some combination thereof? How will 

"anticipated surplus or deficiency" be determined? Would premium taxes already paid to 

the state by the insurers have to be refunded? How would the transfer impact the balance 

sheets and regulatory reporting of the insurance companies? Will a transfer of monies 

invite litigation by remaining policyholders, whose premiums had been pooled with those 

of the municipalities? 

How does the bill fit within existing insurance law? 

Under current insurance law, workers' compensation policies may not "contain any 

limitation of the liability of the insurer to an amount less than that for which the insured 

employer may become liable under such acts during the term of such insurance". 40 P.S. 

§ 813. Under this statutory language, an insurer is required to provide coverage for an 

employer's entire liability for all of its employees. Under section 601 (a)(1) of the Worker's 

Compensation Law, volunteer firefighters are considered "employees." 77 P.S. § 

1031 (a)(1 ). It is unclear how these conflicting provisions are intended to be reconciled 

under this bill. 

Will there be any solvency rules? 

The appropriateness and fiscal solvency of the kind of self-funded arrangement that 

House Bill 2522 would permit should be closely scrutinized. Without proper solvency rules 

1 The Takings Clause is made applicable to the states by the Fourteenth Amendment of the United States 
Constitution. 
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in place for these self-funded funds, one catastrophic workers' compensation claim of a 

volunteer firefighter could bankrupt the fund. And unlike a regulated insurer, there would 

be no back-up fund to pay that or other claims. In the event of an insolvency of a 

regulated insurance carrier, the workers' compensation claims would be assumed and 

benefits continued by the Workers' Compensation Security Fund (WCSF), a special fund 

administered by the Pennsylvania Insurance Department. However, the WCSF is not 

authorized to cover any of the existing claims that relate to self-insurance groups. 
' 

Therefore, in the event of an insolvency/bankruptcy, the Self-Insurance Guaranty Fund 

under the auspices of the Department of Labor and Industry would potentially be solely 

responsible for the claims that remain unpaid. 

Will establishing separate funds save money for our municipalities? 

We encourage the committee to explore the actuarial aspects of HB 2522. If the intention 

of the bill is to help municipalities afford worker's compensation coverage, it is worth 

asking if it will have that effect. Are the administrative costs of the current SWIF coverage 

so significant that self-funding and self-administering coverage will save money? Or 

might setting up smaller funds cause an increase in administrative expenses? Or are the 

costs that drive up the premium of the current coverage due to the claims costs? If so, 

will a different coverage vehicle, which may have less negotiating power than does SWIF, 

lower those claims costs? The committee may want to have the concept of the bill 

actuarily vetted to determine if, in fact, this would present a cost saving to these 

municipalities, or if the needed solvency of the funds would require payment into these 

arrangements at a cost-prohibited rate. 

Again, thank you for giving me the opportunity to submit this testimony. If you have any 

questions, please contact my Legislative Director, Abdoul Barry, at (717) 783-2005. 
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