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Members of the House Labor and Industry Committee: thank you for the opportunity to testify 
about the need to update the regulations governing who is an exempt worker for the purposes of 
the Executive, Administrative, and Profession (EAP) exemption to the Pennsylvania Minimum 
Wage Act. Community Legal Services (CLS) submits this testimony on behalf of the thousands 
of low-wage clients that we represent each year. 

Tens of thousands of workers in Pennsylvania are classified as overtime exempt executive, 
administrative, or professional employees yet barely scrape by. They earn at or near the 
minimum wage and are tasked with maintenance jobs, work as cashiers, or staff gas stations. 
Despite earning low pay for work that does not generally require extensive training or special 
skills, they are classified (or misclassified) as managerial employees because they spend some 
small portion of their time creating a schedule for other workers or helping to track inventory. 
Because they are classified as exempt, their employers can insist that they work 40 hours one 
week and 60 hours the next with no additional pay. 

The minimum salary that a worker has to earn to qualify for the EAP exemption has remain 
unchanged for 41 years. Whereas in 1977 a worker had to earn at least the equivalent of $34, 718 
to $55,997 in today's dollars to be considered exempt from overtime, today workers can be 
exempt under Pennsylvania law if they earn just $8,060 to $13,000, depending on job duties. It 
is critical that the proposed regulations are accepted to return the EAP exemption to its original 
purpose: to allow those employees who are truly managerial to be paid on a salary basis and for 
those who lack real power and middle class wages to be paid overtime. 

I. The Proposed Amendments Further the Legislative Intent to Ensure Fair Wages 
Under the Minimum Wage Act. 

The Minimum Wage Act begins with a declaration of policy in which the Pennsylvania 
legislature stated their intention to protect employees from "unreasonably low" wages "not fairly 
commensurate with the value of the services rendered." 1 The legislature also recognized that 
employers have an unfair advantage in bargaining for employment terms and that minimum 
wage standards are critical to avoid "the depression of wages" and a reduction in "the purchasing 
power of workers" that could hurt the economy.2 

I 43 P.S. §333.101. 
z Id. 
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The proposal from DLI focuses on bringing the overtime threshold and job duties tests 
hack in line with the original intent of the legislature. Under the current regulations in 
Pennsylvania, which were last updated in 1977, the minimum annual salary threshold for the 
ex.emption is either $8,060 or $1 3,000, depending on job duties. 3 Under the federal Fair Labor 
Standards Act (FLSA), the threshold is somewhat higher at $23,600, but that amount has not 
been updated since 2004 and many small businesses are not covered by the FLSA.4 Those 
thresholds may have been appropriate at the time they were put in place, but today they are 
woefully inadequate. 

First, because of the outdated threshold amounts, very few workers are actually eligible 
for overtime. In 1975, 62 percent of full-time salaried workers were eligible for overtime 
nationally, but today that number has dropped to only eight percent. 5 Moreover, as a result of 
inflation, the current thresholds now represent much less in purchasing power than they did in 
1977. The increased thresholds suggested by DLI would merely return these standards to a level 
consistent with the purpose of the Minimum Wage Act's overtime protections. 

II. The Regulation Will Have a Significant Positive Effect on Low-Wage Workers 

According to the National Employment Law Project, over 465,000 workers will benefit 
from the proposed EAP regulation. These are workers who are currently classified as EAP 
exempt, yet make less than the proposed threshold of $47,892 that will go into effect in two 
years. Those workers in this group who currently work more than 40 hours a week will benefit 
in one of two distinct ways: 1) they will see an increase in their salary, either to bring them above 
the threshold or in the form of overtime pay or 2) they will see a decrease in their hours, allowing 
them more time to spend with family or to work at another job. Both of these changes will have 
a significant positive impact on low-wage workers in Pennsylvania. By focusing this regulation 
on lower income levels, it will have the most significant positive impact on the least well off 
in Pennsylvania. 

Those workers who receive fewer hours as employers choose to avoid paying overtime 
will have more time to spend with their families or earn more money from a second job. More 
free time means lower stress and increased happiness, which will lead to lower healthcare costs 
and higher productivity.6 The regulation is also likely to create jobs since employers who do not 
want to pay overtime will need to hire other employees to work those hours. 

Additionally, long hours are associated with more injuries on the job. The Occupational 
Safety and Health Administration has found that worker fatigue is associated with both greater 
risk of illness and injuries, and that working 12 hours per day increases the risk of injury by 37 

3 34 Pa. Code §§23 1.82-23 l .84. 
4 29 C.F.R. §541 .600; see also Defining and Delimiting the Exemptions for Executive, Administrative, Professional, 
Outside Sales and Computer Employees, 80 Fed. Reg. 38515 (proposed July 6 2015). 
5 

WHITE HOUSE O FFIC OF THE PRESS SECRETARY, FACT SHEET: Middle Class Economics Rewarding Hard Work 
by Restoring Overtime Pay, June 30, 2015, https://obamawhitehouse.archives.gov/the-press-office/2015/06/30/ fact
sheet-m idd le-class-economics-rewarding-hard-work-res tor in g'"'°vert i me. 
6 See, e.g .. Mika Kivimaki et al., long Working flours and Risk of Coronary Heart Diseas and Stroke , 386 The 
Lancet 1707 (October 2015) (finding employees who worked longer hours were more likely to have heart 
problems); "Get a Life," The Economist (September 24, 2013) (explaining research that shows hours worked and 
productivity are negatively correlated after a point). 
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percent.7 Workers who make less than the proposed overtime threshold are often performing 
physical jobs, where injury is not uncommon, but they can least afford the healthcare costs of 
illness or injury. 

Finally, businesses are also likely to see positive impacts from this regulation. For 
instance, many businesses are likely to see an increase in consumer demand because the 
regulation will put more money into the hands of those who most need it and are most 
likely to spend it. In other words, employers' possible increased expenses are likely to 
contribute to increased bus iness.8 There is also evidence that higher wages increase 
productivity.9 

III. The Regulation Will Not Significantly Harm Private Businesses 

DLI's proposed regulation will not significantly harm private businesses. Many of the 
commentators who state that it will either misunderstand the regulations or are misusing the 
current exemption. 

A. The proposed regulatory changes do not affect every worker who makes less than the 
newly proposed salary threshold 

In order to classify a worker as EAP exempt, an employer has to show that the 
worker is both making more than the salary threshold· and is has a job that meets the EAP 
duties test. For instance, an EAP employee has to devote at least 80% of their time in 
management related tasks, using independent judgment on significant issues related to the 
business, or having advanced knowledge in a field that requires specialized instruction. This is 
not the job description of the vast majority of employees in most businesses. 

In our experience with low-income clients and their employers in Philadelphia, 
many employers incorrectly assume that if they pay their workers a fixed salary, those 
workers are automatically exempt from overtime. For many of these employers, it is unlikely 
that they have more than a few workers who truly meet the definition of EAP employees. 

For example, a convenience store and gas station owner who is concerned about the 
impact of these regulations on his company commented on the proposed regulations. The 
comment indicates that the company treats employees as exempt, even when they are working in 
their first job with the company. However, it is highly unlikely that more than a select few 
positions at a gas station could legally be classified as exempt under the current regulations. lt is 
therefore likely that, when evaluating the economic impacts of this regulation, this company and 
others like it are counting workers who are misclassified as exempt when those workers should 
already be entitled to overtime. 

7 OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION, Long Work Hours, &tended or Irregular Shifts, and 
Worker Fatigue, https://www.osha.gov/SL TC/workerfatigue/hazards,html#ren. 
8 See James Manyika, Jaana Remes, and Jan Mischke, The U. S. Economy is Sufferingfrom Low Demand Higher 
Wages Would Help, HARVARD BUSINESS REVIEW (February 22, 2018), https://hbr.org/201 8/02/the-u-s-economy-is
suffering-from-low-demand-higher-wages-would-hel p. 
9 See Brendan Duke, To Waise Productivity, Let's Raise Wages, CENTER FOR AMERICAN PROGRESS (September 2, 
2016), https ://www.americanprogress.org/issues/ etonomy/reports/2016/09/02/142040/to-raise-productivity- lets
raise-wages/. 
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B. The proposed regulatory changes do not mean that employers and employees lose 
scheduling flexibili ty 

Whether a non-exempt employee is paid hourly or on a salary basis with overtime 
pay, there is no requirement that they work a fixed schedule. Regardless of how an employee 
is paid, the regulations place no restrictions on when an employee works during the week
schedule flexibility is entirely up to employers. The only additional burden that these regulations 
add for newly non-exempt workers is that their hours will need to be tracked, likely using 
whatever recordkeeping system is already in place for an employer's non-exempt workers, and 
overtime hours must be paid, if there are any. There should be no change at all from these 
regulations for an employer whose employees have flexible schedules and never work over 40 
hours a week. 

C. The proposed regulation will not be a huge burden on private businesses 

First, this regulation is unlikely to have an impact on Pennsylvania's competitiveness 
with surrounding states, since surrounding states already have significantly higher 
minimum wages and at least New York has an overtime threshold comparable to what is being 
proposed.10 In fact New York's minimum wage wi ll be higher than Pennsylvania ' s by at least 
fi ve dollars by the end of 2020. 11 This means that in 2020, the overtime rate fo r a minimum wage 
worker in Pennsylvania will be only 47 cents higher than the New York State standard minimum 
hourly wage. 

Second, businesses will have the freedom to optimize their finances by choosing how 
to comply with the regulation. It is likely employers with current EAP exempt employees who 
will no longer be exempt will choose to handle these employees in one of a number of ways: 

(I) raise the salaries of their workers above the updated threshold amount to maintain 
their EAP exemptions, · 

(2) maintain current salary levels and pay overtime to workers who continue to work 
over 40 hours per week, or 

(3) reduce employee hours and hire additional employees to cover those hours at the 
regular rate of pay. 

Although there are some costs associated with each of these options, they can be 
minimized by choosing the most cost effective option for their particular business. For example, 
a business with EAP exempt workers making just shy of the updated threshold can raise their 
worker's pay minimally to allow those workers to continue to be classified as EAP exempt. A 
business that has EAP exempt workers who work a small number of overtime hours a year can 
choose to pay those workers overtime for their additional hours. And a business that has a 
number of EAP exempt employees who work large numbers of overtime hours can hire 
additional employees to reduce overall overtime expenditures. 

to See 12 NY 142-2.14 (requiring an overtime threshold ofS937.50 per week by 2020). 
11 New Jersey has a minimum wage of$8.60, Delaware has a minimum wage of $8.25, Ohio has a minimum wage 
of$8.30, Maryland has a minimum wage of$10.10, Wesr Virgin ia has a mi nimum wage of$8.75, and New York 
has a minimum wage of $10.40 currently, but that will rise to $12.50 but the end of 2020. See NATIONAL 

CONFERENCE OF STATE LEGISLATURES, 2018 Minimum Wage by State (January 2, 2018), 
http://www.ncsl .org/research/ labor-and-employment/state-minimum·wage-chart.aspx#Table. 
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IV. Employers and Workers Would Both Benefit from the Increased Clarity and 
Reasonable Parameters of this Proposed Regulation. 

A significant benefit of this proposed regulation is increased clarity, which will help 
avoid costly and unnecessary litigation. The current EAP definitions are vague and provide little 
guidance regarding the kinds of job duties that qualify as executive, administrative, or 
professional. In contrast, the proposed regulation provides a specific list of the duties that fall 
into each of the exemption categories. This way, employers will not have to guess whether their 
employees fall into the exemptions and risk litigation for guessing incorrectly. 

The reasonableness of the proposal is evident from its design. The use of a three-year 
phase-in period will help businesses gradually adjust to this change and is a reasonable means of 
accommodating business interests without sacrificing the needs of workers. The proposal to 
automatically update the overtime thresholds every three years is also sensible because it ensures 
that the threshold will never again fall so far out of alignment with current wage levels or the 
ori~inal intent of the Act's overtime protections. DLI's choice to raise the threshold to only the 
301 percentile of full-time salaried workers in the Northeast recognizes that wages in 
Pennsylvania are somewhat lower than those in surrounding states, and prevents implementing 
too drastic a change all at once. 

Additionally, all of these changes are based on extensive data. DLI relied on the long 
record developed from the federal government's similar proposal in 2015, and sought additional 
information and data analysis from organizations such as the Economic Policy Institute and the 
National Employment Law Project. 

The data clearly demonstrate the necessity of the regulation. Overtime has become 
virtually meaningless in Pennsylvania, and these regulations are needed to ensure that overtime 
protections cover the workers they are meant to protect. Too many low-wage workers are being 
shortchanged without even knowing they have been misclassified and denied their hard-earned 
wages. The proposed regulation targets the well-known problems with the existing regulations 
without exceeding the bounds of the agency's authority or harming Pennsylvania's economy. 

V. Conclusion 

The regulation proposed by the Department of Labor and Industry would be incredibly 
beneficial to low-income residents of Pennsylvania and would appropriately reward them for 
their long hours and hard work. The proposed changes are an equitable solution to the current 
regulatory problems and adequately balance the interests of businesses and workers. CLS 
believes these changes to the overtime threshold and the duties tests are long overdue and we 
fully support them. 

Prepared by Seth Lyons and Michael Hollander, Community Legal Services, Inc. 
Mr. Lyons can be reached at 215.981.3790 or slyons@clsphila.org. 
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