


























a The Keystone Research Center 
412 North Third Street 
Harrisburg PA 17101 
www.keystoneresearch.org 

September 4, 2018 

To: Members of the PA House Labor & Industry Committee 
Subject: Public Hearing on Proposed Rulemaking-the PA Overtime Threshold for Salaried Employees 

We, the undersigned groups, strongly support Governor Wolf's proposed increase in the Pennsylvania salary 
threshold below which all Pennsylvania salaried employees are eligible to receive overtime pay. Given that this is a 
basic fairness issue, we were dismayed to learn that, other than Wolf Administration representatives, the PA House 
Labor & Industry Committee majority has only invited opponents of this rule change to testify in person at the House 
Labor & Industry Committee hearing September 5. 

The comments submitted to the Independent Regulatory Committee (IRRC) by August 22 (and online at 
http://www. irrc.state.pa.us/regulations/fulllist.cfm ?ID=3213&typ=pocl make clear that strong support exists for this 
long overdue step towards fairness for overworked, underpaid salaried employees. Moderate-wage salaried 
employees now cheated of overtime pay are the glue holding together many Pennsylvania private and non-profit 
businesses, large and small. 

Attached with this cover letter are samples of the powerful, eloquent comments submitted by workers and others to 
the IRRC. In total, comments supporting the rule change outnumbered those opposed by 587-487. Counting non
duplicates, supportive comments outnumbered opposed comments by 558-337. 

Public opinion polls also underscore the strong, bipartisan voter support. Voters favor a "raise [in the] overtime 
threshold so that middle-class salaried workers get paid fairly for working extra hours" by an overwhelming 84%-
13%, with 78% of Republicans in support (see www.wethepeoplpepa.org/poll ing). 

We hope that voter support and the attached written testimony will persuade ALL members of the committee that 
implementing Governor Wolf's proposal is the right path-the kind of concrete step to making the economy less 
rigged against hard-working families that Pennsylvanians want. 

Signed, 

Pennsylvania AFL-CIO 
Community Legal Services of Philadelphia 
CLEAR coalition 
Keystone Research Center 
Make the Road PA 
National Employment Law Project 
One Pennsylvania 
Pathways PA 
Pennsylvania Budget and Policy Center 
Pennsylvania Council of Churches 
Pennsylvania Together 
Philadelphia Unemployment Project 
Philly Neighborhood Networks 
Pittsburgh United 
Raise the Wage PA! 
Rebuilding Together Philadelphia 
Restaurant Opportunities Center of Pennsylvania 
Unitarian Universalist Pennsylvania Legislative Advocacy Network (UUPLAN) 
Women's Law Project 
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To: Bryan Smolock (bsmolock@pa.gov) 

Jennifer Buchanan Rapacb Gerapach@pa.gov) 
Pennsylvania Department of Labor & Industry 

Fr: Gwendolyn Hall 
6321 Kelly Drive 
Norristown, PA 19401 

Date: August 16, 2018 

Re: Proposed Changes to Pennsylvania's Overtime Regul.atiom 

Dear Mr. Smolock. and Ms. Rapach= 

AUG 21 2018 

Independent Regulatory 
Review Commission 

I write in support of the proposal to change the Pennsylvania Minimum Wage Act regulations so 
that companies will be required to pay salaried employees at least $47 ,892/ycar if they want to 
classify the employees as overtime-exempt administrators or executives. 

As discussed below, I support this change based on my pmonal experience as a· salaried 
employee who was denied overtime pay: 

Prior to February 2017, I worked for a health care services company headquartered in Plymouth 
Meeting, PA My job mostly consisted of handling customer service phone calls relating to 
customers' health insurance plans. Before late--November, 2016, I earned a salary of less than 
$47,000/year, -regularly worked over 40 hours (and, sometimes, over 50 hours) per week, and 
was nol eligible for overtime pay. Theo, in lat¢-November 2016, my employer "reclassified" my 
job. At this point, my co·workers and I started to get paid an hourly wage and were eligible for 
overtime pay. 

My job duties remained unchanged throughout my employment. In other words, I performed the 
same job duties during the pre-November 2016 time period (when I was paid a salary and was 
ineligible for overtime pay) and the post-November 2016 time period (when I received an hourly 
wage and was eligible for overtime pay). I believe this demonstrates that I was ~ doing the 
type ofhigh.•level work that justifies my treatment as an "overtime-exempf' employee. 

In my opinion, paying a modest salary of $47,892/year is the least a company can do if it wants 
to avoid paying overtime to the salaried employees. I wish this was the law prior to November 
2016. If it was, my co-workers and I would have either (1) received a big. raise or (2) been 
eligible for overtime pay. Either way, we would have been better off. 

Thank you for considering my comments. 

Date: Sincerely, 

~:!!tr~ 



DocuSlgn Envelope ID: 70BDE882·CDOE--4ABF·B532·256620510783 

To: Bryan Smolock (bsmolock@pa.gov) 
Jennifer Buchanan Rapach Uerapach@pa.gov) 
Pennsylvania Department of Labor & Industry 

Fr: Justin Bell 
3426 Shadeland Avenue 
Pittsburgh, PA 15212 

Date: August 13, 2018 

Re: Propose Changes to Pennsylvania's Overtime Regulations 

Dear Mr. Smolock and Ms. Rapach: 

(Ri~~f~fl%7~(Q) 

AUG 15 2018 

fncfopendent Regulatory 
Review Commission 

I write in support of the proposal to change the Pennsylvania Minimum Wage Act regulations so 
that companies will be required to pay salaried employees at least $47,892/year if they want to 
classify the employees as overtime-exempt administrators or executives. 

As discussed below, I support this change based on my personal experience as a salaried 
employee who was denied overtime pay: 

I previously worked as a salaried Assistant Manager at a retail bank Edgewood, PA. My salary 
was under $40,000/year and the bank did not pay me any overtime even though I almost always 
worked over 40 hours per week and frequently worked over 50 hours per week. 

Even though I was given a "Manager" job title, I spent almost all of my time performing the 
same customer service tasks that the hourly bank tellers performed. Since I was not allowed to 
get extra overtime pay, the bank generally made me work the overtime hours. Meanwhile, the 
bank generally did not allow the hourly cashiers to work overtime. 

The banks business model was pretty obvious: Shift all the overtime work over to me, since I 
was required to work the extra overtime hours "for free." Meanwhile, the hourly employees 
(who basically were doing the same work as me) rarely got an opportunity to earn extra overtime 
pay. 

The whole situation was very unfair to both me and the hourly cashiers. I don't think the bank 
would have engaged in this practice if it was required to pay me over $47,000. 

Thank you for considering my comments. 

Date: 8/13/2018 6:01:22 PM PDT Sincerely, 

ce:~ 
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To: Bryan Smolock (bsmolock@pa.gov) 
Jennifer Buchanan Rapach (jerapach@pa.gov) 
Pennsylvania Department of Labor & lndu.stry 

Fr: Sharyn Feldman 
9726 Bustleton Avenue, Apt. 10 
Philadelphia, PA 19115 

Date: August 13, 2018 

Re: Propose Changes to Pennsylvania's Overtime Regulations 

Dear Mr. Smolock and Ms. Rapach: 

~~ f~ll~~[Q) 

AUG 15 2018 

Independent Regulatory 
Review Commission 

I write in support of the proposal to change the Pennsylvania Minimum Wage Act regulations so 
that companies will be required to pay salaried employees at least $47,892/year if they want to 
classify the employees as overtime-exempt administrators or executives. 

As discussed below, 1 support this change based on my personal experience as a salaried 
employee who was denied overtime pay: 

I work in the job title of Lead Health Assistant and earn an hourly wage. However, until 
recently, my employer (Accolade, Inc.) paid me a salary of under $47,000, expected me to work 
long hours (usually over 50 hours per week), and did not pay me extra overtime compensation. 
Even though 1 was paid a salary, the work I performed did not involve any management 
responsibilities and did not require me to make decisions that impacted the company's general 
business operations. In fact, the work I previously performed as a salaried employee was not 
very different from the work 1 currently perform as an hourly employee. 

Companies enjoy a big benefit when they pay employees a salary, require the employees to work 
long hours, and avoid making extra overtime payments. But employers that benefit from this 
tactic should at least be required to pay a respectable salary. In my opinion, requiring employers 
to pay the very modest salary of $47,892/year (which does not get you too far in today's 
economy) is a matter of basic fairness. 

Thank you for considering my comments. 

Date: 8/13/2018 4: 17: 50 PM PDT Sincerely, 

I~"~ 
~F'32BOOOK11211'47 
Sharyn Feldman 
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To: 

Fr: 

Bryan Smolock (bsmolock@pa.gov) 
Jennifer Buchanan Rapach (jerapach@pa.gov) 
Pennsylvania Department of Labor & Industry 

Harrington Kershner 
271 Arlyne Avenue 
Montoursville, PA 17754 

Date: August 17, 2018 

Re: Proposed Changes to Pennsylvania's Overtime Regulations 

Dear Mr. Smolock and Ms. Rapach: 

AUG 21 2018 

Independent Regulatory 
Review Commission 

I write in support of the proposal to change the Pennsylvania Minimum Wage Act regulations so that companies 
will be required to pay salaried employees at least $47,892/year if they want to classify the employees as · 
overtime-exempt administrators or executives. 

As discussed below, I support this change based on my personal experience as a salaried employee who was 
denied overtime pay: 

For over 15 years, I have worked as both an hourly and a salaried employee in various retail stores in Central 
Pennsylvania. These stores have ranged from small gift shops in shopping malls (e.g. Hat World) to mid-sized 
electronics stores (e.g. Circuit City) to large .. box stores" (e.g. Lowes). 

As a long-time retail employee, I have seen first-hand how most stores operate. The stores usually pay a few 
employees a low s~lary (usually in the high-$20,000-range or the mid-$30,000-range) and classify them as 
"exempt" from overtime pay. Then, since these salaried employees are not eligible for overtime pay, the stores 
require them to work many overtime hours "for free." Meanwhile, the stores' hourly employees usually are not 
allowed to work any overtime. This makes sense from the stores' perspective. "Why pay overtime to the 
hourly employees when you can make the salaried employees work the overtime hours free of charge?" 

The salaried employees usually are given "manager" job titles. I know because I have been one. But these 
"managers" spend almost all of their time waiting on customers and doing the same work as the hourly 
employees. While the salaried employees might have some management duties (e.g. making a weekly 
schedule), these management duties do not take much time to complete. So, during a normal workday, the 
salaried employees and the hourly employees basically perfonn the same work. This work includes waiting on 
customers, working on inventory, cleaning the store, and checking-out customers. 

I feel the above system is unfair to the salaried employees. If a store wants to treat a salaried employee as a 
"manager" for overtime pay purposes, it should at least be required to pay a fair salary that is consistent with the 
"manager" job title. Working long and unpredictable hours would not be so unfair if the salary was higher. 

Thank you for considering my comments. 

Date: 8/17/2018 1:36:41 PM PDT 
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To: Bryan Smolock (bsmolock@pa.gov) 
Jennifer Buchanan Rapach Gerapach@pa.gov) 
Pennsylvania Department of Labor & Industry 

Fr: Tawilla Francis 
408 Harrison Avenue 
Glenolden, PA 19036 

Date: August 13, 2018 

Re: Propose Changes to Pennsylvania's Overtime Regulations 

Dear Mr. Smolock and Ms. Rapach: 

AUG 15 2018 

Independent Regulatory 
Review Commission 

I write in support of the proposal to change the Pennsylvania Minimum Wage Act regulations so 
that companies will be required to pay salaried employees at least $47,892/year if they want to 
classify the employees as overtime-exempt. 

As discussed below, I support this change based on my personal experience as a salaried 
employee who denied overtime pay: 

Until recently, I worked as a salaried Case Manager for Public Health Management Corporation 
(known as "PHMC"), a company that contracts with the City of Philadelphia to provide various 
child welfare services. I was making under $47,000/year and often worked over 60 hours/week. 

In late-20 t 6, PHMC infonned me and other Case Managers that we would receive raises because 
President Obama was changing the federal overtime law to require that overtime-exempt workers 
be paid over $47,000 per year. All of the Case Managers were very happy to learn about this 
news. The raise was scheduled to take effect on December t, 20 t 6. 

Unfortunately, in late-November 2018, PHMC stated that it was not going forward with the 
promised raise because .. a federal judge in Texas has blocked the implementation of the new 
overtime rules that were scheduled to take effect." This seemed very unfair. All of the Case 
Managers were very disappointed and felt disrespected. 

I am happy to hear that the Pennsylvania Labor Department is doing what the Texas Judge 
prevented the federal government from doing. Social workers deserve to be paid a fair salary for 
the important work we perfonn. If we are going to be treated as overtime-exempt 
"professionals," then we should be paid a respectable salary. 

Thank you for considering the above comment. 

Date: 13/08/2018 15: 43: 3 5 PDT Sincerely, 

r:~~ ~DA!lfON0408G&BF 
Tawilla Francis 



WINEBRAKE & SANTILLO, LLC 

?J-yo 
Fighting For Fair Wages 

By Email : 

Bryan Smolock (bsmolock@pa.gov) 
Director 
Jennifer Buchanan Rapach <ierapachUtl.pa.gov) 
Director of Policy 
Pennsylvania Department of Labor & Industry 
Bureau of Labor Law Compliance 
651 Boas Street, Room 1301 
Harrisburg, PA 17121 

Re: Comments of Winebrake & Santillo, LLC 

August 22, 2018 

Amendments to 34 Pa. Code Chapter 231 Regarding Overtime Pay 

Dear Mr. Smolock and Ms. Rapach: 

AUG 2 3 2018 

[ndependent Regulatory 
Review Commission 

I write on behalf of Wine brake & Santillo, LLC ("W &S") to comment on the Department's proposal to 
amend the Pennsylvania Minimum Wage Act ("PMWA") regulations so that, among other things, 
salaried employees classified as overtime-exempt "executives," "administrators,'' and "professionals" 
will be guaranteed annual compensation of at least $47,892/year. As discussed below, W&S supports 
the proposed amendment based on our interactions with hundreds of Pennsylvania clients who have 
worked tens of thousands of overtime hours without receiving any extra overtime pay. 

A. Our firm has handled hundreds of overtime rights cases. 

Since its founding in January 2007, W&S has exclusively represented employees in employment rights 
litigation. W &S is a pure contingency fee law firm and is "at risk" in every matter it handles. W &S 
never requires a client to pay an hourly fee or retainer. If a matter does not result in a money recovery, 
W&S recovers nothing. 

Many ofW&S's overtime rights cases are class or collective actions seeking damages on behalfof 
groups of employees. To date, W &S has resolved I 52 separate class/collective actions in courts 
throughout the United States. In addition, W&S has successfully resolved hundreds of"individual" 
overtime rights cases in which a single plaintiff (or a small group of named plaintiffs) alleges violations 
of federal or state employment laws. 

At the United States Court of Appeals, W &S lawyers have argued cases resulting in precedential 
opinions in the area of overtime rights law: See Mazzarella v. Fast Rig Support. LLC. 823 F.3d 786 (3d 
Cir. 2016); Resch v. Krapf's Coaches. Inc .. 780 F.3d 869 (3d Cir. 2015); McMaster v. Eastern Annored 
Services, 780 F.3d 167 (3d Cir. 2015); Knepper v. Rite Aid Com .• 675 F.3d 249 (3d Cir. 2012). 

www.wlnebrakelaw.com 
Home Office; Twining Office Center, Suite 211, 715 Twining Road. Dresher, PA 19025 • Phone: (215) 884·2491 • Fax: (215) 884-2492 ---



B. Increasing the salary threshold is consistent with Pennsylvania's tradition of 
providing employees with benefits that are more generous than those available 
under the Federal Fair Labor Standards Act ("FLSA "). 

Pennsylvania courts consistently hold that the PMWA is more protective of employee 
rights than the FLSA. As the Pennsylvania Supreme Court has observed, the FLSA "establishes 
only a national floor under which wage protections cannot drop, but more generous protections 
provided by a state are not precluded." Bayada Nurses, Inc. v. Dept. of Labor & Industry, 8 
A.3d 866, 883 (Pa. 2010). In sum, 

the FLSA does not supersede state law; Pennsylvania may enact and 
impose more generous overtime provisions than those contained under 
the FLSA which are more beneficial to employees; and it is not 
mandated that state regulation be read identically to, or in pari materia 
with, the federal regulatory scheme. 

Id.; see.!:.,&, Verderame v. Radioshack Corn., 3 l F. Supp. 3d 702 (E.D. Pa. 2014) (refusing to 
impose FLSA overtime calculation method on PMWA claim); Chevalier v General Nutrition 
Centers. Inc., 177 A.3d 280 (Pa. Super. 2017) (same). 

The above principle is ignored by various commentators (some of whom, ironically, are 
quick embrace principles of "federalism" when it suits their economic interests). I hope the 
Department will not let these detractors steer the Commonwealth away from its proud tradition 
of extending overtime rights beyond federal law. 

C. Increasing the salary threshold will promote certainty and decrease litigation. 

Our law finn has handled well over I 00 cases in which salaried Pennsylvania employees 
asserted that they were misclassified as overtime-exempt under the white collar exemptions to 
the PMWA and FLSA. The outcome of these cases almost always turns on competing 
arguments over the employees' "duties." Our clients argue that their duties are not "executive,' 
"administrative," or "professional." The employer argues the opposite. We have won, lost, and 
settled these types of cases. 

These "white collar misclassification" cases have required the expenditure of thousands 
of attorney hours and millions of dollars in legal fees paid to the employers' lawyers and our law 
firm (when our clients have won or settled). 

I conservatively estimate that, if the PMW A carried a $4 7,892/year salary threshold,~ 
70% of the above lawsuits would never have been tiled. That's because a meaningful salary 
threshold creates a "bright-line" standard that employers can easily understand and apply. 
Employees earning less than $47,892 will either (i) be classified es non-exempt (in which case 
there will be no "misclassification" lawsuit) or (ii) be classified as exempt (in which case any 
violation will be so apparent that the lawyers will have nothing to fight about in litigation). 
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Make no mistake: imposing a $47,892/year salary threshold on the PMWA's white-collar 
exemptions will severely decrease the amount of overtime rights litigation in Pennsylvania. 
Lawyers love uncertainty, and, in the area of overtime rights law, the highly-subjective "duties" 
test spawns uncertainties that result in big disagreements, big lawsuits, and big lawyer fees. As 
long as the salary threshold is so low that it never impacts the classification analysis, workers' 
rights and corporate lawyers will continue to fight and fight and fight. And those fights don't 
come cheap. 

D. "Executives," "Administrators," and "Professionals" deserve a little RESPECT. 

So many of our firm's current and former clients have worked excessive hours without 
overtime pay in exchange for very low salaries. The "Account Manager" who works for a 
cleaning contractor and spends all her time mopping floors and cleaning bathrooms. The "Store 
Manager"' who works at the small convenience store and spends all his time working the cash 
register. The "Assistant Branch Manager" who works at the local bank and spends all her time 
doing the same work as the hourly tellers. The "Assistant Manager" who flips burgers at the fast 
food restaurant. 

In denying overtime pay to our clients, the employer labels them "Executives" or 
"Administrators" or "Professionals." But labels don't put food on the table or pay the mortgage 
or cover the student loan. And real "Executives," "Administrators," and "Professionals" don't 
earn $28,000 or $33,000 or even $40,000 per year. 

The overtime-exempt "Executives," "Administrators," and "Professionals" our law firm 
represents struggle to make ends meet. Some of them get food stamps. Some of them receive 
publicly funded or subsidized health care benefits. Some of them lack bank accounts and must 
cash their settlement checks at the local check cashing business. 

Several of the businesses and "entrepreneurs" opposing the proposed regulations argue 
that government should stay out of their business affairs. Ironically, however, businesses that 
pay workers salaries as low as $25,000 are already feasting on government services. These 
businesses pay inadequate wages and then rely on taxpayers to subsidize the wages through 
Obamacare, the CHIP program, food stamps, and reduced school lunches. 

Increasing the salary threshold to $4 7 ,892/year is a matter of respect for thousands of 
salaried Pennsylvania employees who work long hours and struggle to make ends meet and for 
the millions of taxpayers who are subsidizing these corporate pay practices. 

E. Increasing the salary threshold will benefit ALL employees. 

The PMWA's overtime pay mandate is intended to benefit the entire workforce, not just 
the recipients of overtime pay. As explained by Judge Wettick in a 2014 opinion: 

The purpose of the [PMWA's overtime mandate] is to increase employment, reduce 
overtime, and adequately compensate employees who must work more than a standard 
forty-hour workweek. The means for achieving this goal is to require sufficient extra pay 
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for overtime work such that employers will hire new employees in lieu of requiring 
existing employees to work overtime. 

Chevalier v. General Nutrition Centers. Inc., 42 Pa. D. & C.5th I, 2~27 (Pa. Common Pleas, 
Allegheny Cty. 2014) (emphasis supplied). 

Importantly, when employers can easily shift all of the overtime work onto the backs of 
salaried employees who receive either limited or no overtime pay, the PMWA's remedial 
purpose of spreading work hours across the workforce is undermined. Under these 
circumstances, the PMWA "provide[s] very little financial incentive to expand the workforce 
rather than pay substantial hours of overtime to existing employees at lower rates per hour." 
Chevalier. 42 Pa. D. & C.5th at 27. 

Based on the above, increasing the salary threshold to $47,892/year is crucial to the 
PMWA's purpose of spreading work hours across the entire workforce. Under the current salary 
level, it's far too easy for employers to pay workers a low salary, classify them as overtime
exempt, and assign them all the overtime work. This practice greatly benefits the employer, who 
escapes the PMWA's overtime pay mandate. But it is terrible for both the salaried employee 
(who must work many extra hours without any extra pay) and for the hourly employee (who is 
deprived of the opportunity to work extra hours). 

The above practice is especially rampant in the retail and fast food industries. In both of 
these industries, the corporate office requires each individual store to comply with strict payroll 
budgets and staffs the store with several hourly employees and one or two salaried-exempt 
employees. The salaried-exempt employees usually get a fancy job title like "Store Manager" or 
"Assistant Store Manager." 

In the above scenario, paying overtime premium compensation to the store's hourly 
employees will put the store over its payroll budget There is only one way for the store to both 
make its payroll budget and remain adequately staffed: the salaried Store Manager and Assistant 
Store Manager must work very lonr hours. Since these Managers do not get overtime pay, there 
is no impact on the payroll budget. 

Of course, there is nothing "managerial" about the work these salaried Managers 
perform. Rather, they work alongside their hourly co-workers, performing the same customer 
service and manual labor tasks. 

This business model (which our firm has repeatedly encountered) is profoundly unfair. 
In some of our cases, the exempt Manager's effective pay rate has been lower than the pay rate 
of the hourly employees. For example, we have had cases where clients have routinely worked 
an average of 70 hours per week in exchange for salaries in the range of $30,000 per year. These 
clients were effectively making as little as $8.24 per hour [($30,000 divided by 52 weeks) 
divided by (70 hours)]. 

1 Several courts have recognized the unfairness of this business model. See, y, Marzug y. 
Cadete Enterprises. Inc .• 807 F.3d 431, 440-41, 446 (1st Cir. 2015); Morgan v. Family Dollar 
Stores. Inc. 551 F.3d 1233, 1252 (11th Cir. 2008). 
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The above business model has had devastating consequences on some of our law fmn' s 
retail clients. Increasing the salary threshold wilt alter the economics in a manner that benefits 
all employees. Employers choosing to retain the above business model will at least need to pay 
the Manager a $47,892/year salary (which results in a respectable effective hourly wage). Or the 
employer may decide to classify the Manager as non-exempt (either salaried or hourly) and 
spread the overtime work across the entire workforce. Either scenario would be a great 
improvement over the status quo. 

Thank you for considering my comments and for considering these long-overdue 
improvements to the PMW A regulations. 

Respectfully, 

c(r4iU~ 
Pete Winebrake 
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August l 8, 2018 

Bryan M. Smolock, Director 
Bureau of Labor Compliance 
Dept of Labor and Industry 
651 Boas St., Room 130 I 
Harrisburg, PA t 712 I 

AUG 21 2018 

lndep~ndent Regulatory 
Review Commission 

Re: AAUW-PA comments on proposed revisions to Regulation #12-106: Minimum Wage 
pertaining to proposed updates to the executive, administrative and professional 
exemptions from the minimum wage and overtime requirements of the Minimum Wage 
Act of 1968. 

Dear Mr. Smolock, 

On behalf of the more than 5000 members and supporters of the American Association of 
University Women Pennsylvania(AAUW-PA), I am pleased to share AAUW's comments on the 
Department of Labor and Industry's proposed amendments to clarify the definitions of 
Executive, Administrative, and Professional (EAP) salaried workers who are exempt from 
receiving minimum wage and overtime pay. AAUW's member-adopted public policy principles 
call for a "livable wage" and "reduction of poverty." AAUW strongly supports this proposed rule 
because it strengthens overtime protections for as many as to 370,000 salaried workers and up 
to 460,000 in four years, many of whom are women. This proposed regulation is needed to 
reflect today's economy and the needs of families. 

When these regulations were established over forty years ago, it excluded certain white collar 
employees rrom overtime pay protections based on the presumption that these workers earned higher 
salaries and benefits as opposed to other workers who are entitled to overtime pay. While it is 
generally true that salaries increase over the years to keep up with the rising cost of living, the 
overtime threshold for white collar employees has not been adjusted to keep up with inflation or the 
cost of living. Unfortunately, many workers are now at the mercy of these outdated regulations which 
state that they are only automatically eligible for overtime pay if they are paid less than $23,660 
annually ($455 a week}, an amount less than the 2018 poverty level of $25, I 00 for a family of 4. 

In Pennsylvania wage growth has not kept pace with the rest of our region where the minimum 
wage has increased in all neighboring states as has employment growth. Pennsylvania's 
minimum wage lost 4.7 percent of its purchasing power from 2012 to 2016. In addition, 
employers routinely "promote" previously nonexempt workers, who were eligible to earn overtime 
pay, to salaried low-level managerial positions which demand hours over the 40 hour a week 
threshold without overtime pay. This practice essentially cheats workers out of pay who work these 
longer overtime hours. 

AAUW-PA also supports the proposed change to align Pennsylvania's duties test with the USDOL's 
regulation. Eliminating the short and long test will provide clearer guidelines for employers. Also the 



proposed phase in over a period of four years and the inclusion of up to 10% of salary to be satisfied 
through bonus pay will gi~ employers time to adjust to the new regulations. 

Research shows the increase in the salary threshold would greatly help women, especially 
young and minority women, because they are more likely than other subgroups to have lower 
salaries and are currently paid below the proposed new threshold. Furthermore, AAUW 
supports automatic updates to the salary level to prevent the level from becoming outdated. 
Thank you for the opportunity to submit comments on this important issue which we believe will 
improve women's economic security. 

~~ 
Barbara Price /JU. 
AAUW~PA Public Policy Co-Chair 
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Bryan M. Smolock, Director 

Bureau of Labor Law Compliance 

PA Department of Labor and Industry 

651 Boas St., Room 1301 

Harrisburg, PA 17121 

Dear Mr. Smolock, 

August 21, 2018 

AUG 2 2 2018 

Independent Re1Julatory 
Review Commission 

I am writing on behalf of the nonpartisan Bucks County Women's Advocacy 

Coalition, its 250+ individual and 43 organizational partners, to express our support 

for the proposed changes to the PA Minimum Wage Act of 1968 to update the 

definition of EAP exempt salaried workers. 

The BCWAC advocates on behalf of women to promote systemic change to achieve 

economic security for all. The current determining wage of $23,660 is far below the 

poverty level for even one adult and one child in Bucks County. Assigning someone a 

title of "executive" while they earn pay only at a poverty le11el rate is inappropriate. 

Further, the overtime rules were originally established to ensure that no one but 

higher-level workers with control over their own time and tasks could work beyond 

forty hours without receiving overtime compensation. Changes to the "duties test" 

made in 2004 allowed employers to misclassify as exempt thousands of workers who 

do not have direct control over their hours and tasks. This amounts to wage theft 

and is an obstacle to women and families achieving economic security. 

Over 50% of Pennsylvania workers presently defined by the 2004 EAP definition as 

exempt are women, many of whom are the primary income earners in their 

households and comprise a major proportion of workers in service areas, health 

care, hospitality, retail, and administrative assistance. These workers are 

systemically underpaid through unfair classification. 

The suggestion that this increase is "too much too soon" seems callous when the 

proposed change is incremental over four years and many of the misclassified 

workers have been underpaid for decades. How long should people be eitpected to 

wait ta be paid a fair wage for time worked? 

The proposed changes will have additional benefits as well, giving the 460,000 

estimated people impacted increased purchasing power that will enhance economic: 

growth in PA and decreasing the need for public assistance programs by lifting these 

full-time workers out of poverty. 

Sincerely, 

Kathleen Welsh Beveridge 
President 
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COALITION FOR 1.ABOA ENGAGEMENT AND ACCOUNTABLE REVENUES 

August 22, 2018 

The members of the CLEAR Coalition are writing to e)(press our strong support for the regulation 
proposed by the Pennsylvania Department of Labor and Industry regarding the E)(ecutive, 
Administrative, and Professional (EAP) salaried worker exemptions. 

The prior regulation has been in place since 1977 and has not kept pace with the cost of llving and 
housing in Pennsylvanla, or with the realities of our workplaces. The additional income generated by the 
regulation would put more money in the pockets of working Pennsylvanians and their families. This 
additional income would be spent in local communities, providing a boost for local businesses and 
higher tax revenues for Pennsylvania. 

Specifically, the change would affect an estimated 465,000 working Pennsylvanians who currently fall 
into the EAP e)(emption but would not be exempt under the proposed regulation. 

For these workers, the current exemption means their employer can require them to work 60 hours per 
week, including some administrative duties on a fixed salary so that their employer can avoid paying 
them overtime. 

Impacted workers are employed in a wide range of industries and include shift supervisors at 

McDonald's who mostly serve customers, assistant department managers at big box stores like Target or 
Walmart, accountants and paralegals overseen by high-paid executives and partners, office managers in 
small service firms, and team leaders in factories who spend most of their time doing production work. 
These workers are not truly managerial employees and should be properly compensated for their time. 

Under the current regulations in Pennsylvania, the minimum salary threshold for the EAP e)(emption is 
either $8,060 or $13,000, depending on job duties. In 1977, this amount may have made sense, but 
more than four decades later the exemption is at or below the federal poverty level of $12,140. 
Common sense tells you that the minimum salary threshold should be close to the average statewide 
wage, instead of the poverty level. 

A retail store manager should not be able to work 10-hour days, 6 days per week, while earning poverty 
level wages that are potentially less than the minimum wage. 

By clarifying the definitions of EAP employees and raising the minimum salary to reflect current wage 
levels, the proposed regulation would make it much more difficult for employers to misclassify workers 
to get around the overtime requirements. 

This would mean that workers would not be called managers when they're not actually managers and 
ensure that workers on the lower end of the wage spectrum are compensated adequately and correctly 
for all the hours they work. 

This regulation would likely have two practical outcomes : 

(1) People who work over 40 hours per week will be paid more for their work by being compensated for 
overtime hours or by having their salaries raised if they are truly managerial workers; or 

(2) Employers who do not want to pay overtime will simply choose to hire more people to work the 
extra hours that are currently worked for free, giving hard-working salaried employees more time to 

AUG 2 2 2018 
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spend with their families and creating new opportunities for unemployed and under~mployed 
Pennsylvanians. 

The proposed changes to the EAP exemption are long past due. The Department of Labor and Industry 
should be commended for their efforts to strengthen protections for Pennsylvania's workers. 

Sincerely, 

Rick Bloomingdale, President, Pennsylvania AFL·CIO Stephen Cantanese, President, SEIU Local 668 

~~ 
David Fillman, Executive Director, AFSCME 

Art Martynuska, President, PPFFA 

Ted Kirsch, President. AFT-PA 
Dolores McCracken, President, PSEA 

Kenneth M. Mash, President, APSCUF 
~~?C 
Wendell W. Young, IV, President, UFCW 



~ COMMUNITY LEGAL SERVICES 
~ OF Pffll.ADE.LJ:>HIA 

July 19, 2018 

Bryan M. Smolock, Director, Bureau of Labor Law Compliance 
651 Boas St, Room 1301 
Harrisburg, PA 17121 
bsmolock@pa.gov 

Dear Mr. Smolock: 

JUL 2 7 2018 

Independent Regulatory 
Review Commission 

I am writing on behalf of community Legal Services of Philadelphia as a nonprofit employer that is 
strongly In support of the proposed changes to the overtime regulations by the Department of Labor 
and Industry. The proposal is fair for Pennsylvania's workers and manageable for employers - including 
non-profit organizations like ourselves who depend on government and philanthropic funding for our 
budget. The prior regulation has been In place since 19n and has not kept pace with the cost of living 
and housing in Pennsylvania, or with the realities of our workplaces. In Philadelphia County alone, over 
37,000 workers stand to benefit from the implementation of this updated regulation and the economic 
benefits will be felt by all. This type of economic boost is crucial given otherwise stagnant wages in a city 
with a 2016 poverty rate of 25.7%, including 12.2% in deep poverty. 

CLS has a staff of 106 total, of which 27 are paralegals, all of whom would likely fall under the definition 
of executive, administrative and professional employees and many of whom currently make less than 
the newly proposed threshold salary of $47,892. The proposal's gradual phase-in schedule will allow 
non-profit organizations like us ample time to gradually adjust to the higher overtime threshold - and 
adequate lead time to plan for it from a budgetary standpoint. Moreover, there are a variety of ways 
that employers c:an adjust to the higher standard. These include measures that don't necessarily Involve 
significant budgetary cost, such as spreading work among employees In order to avoid staff having to 
work overtime. Indeed we discourage our staff from working overtime, in that overtime hours must be 
approved by a supervisor. We recognize that the work our talented staff does Is difficult and draining; 
working long hours Is not to anyone's benefit. And tracking the hours of salaried employees Is a fairly 
straightforward task that nonprofit employers can easily Implement If they do not already do so. 

Transitioning to fair pay practices for all employers, including non-profits, is Important to our values and 
our mission. Furthermore it will help us recruit and retain the type of workforce that we need to achieve 
our mission of effectively delivering services to needy Pennsylvanians. We urge you to adopt and 
implement this proposal for the benefit of all Pennsylvanians. 

iiA r-¥:;;. _ _ -_..J;;_-r ___ __ 

Deborah Freedman 
Executive Director 

JUL 2 3 2018 
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Kathy Cooper 

From: 
Sent 
To: 

Smolock, Bryan <bsmolock@pa.gov> 
Monday, July 30, 2018 8:55 AM 
IRRC; Kathy Cooper 

Cc: 

Subject 
Attachments: 

Rapach, Jennifer Buchanan; Schramm, Robert (U-OCC); Haffner, Garrett 
FW: Comments on proposed overtime regulations 
Community Legal Services Comments on Proposed Overtime Regulations.pdf 

From: Seth Lyons [mailto:slyons@clsphila.org] 
Sent: Friday, July 27, 2018 4:16 PM 
To: Smolock, Bryan <bsmolock@pa.gov> 
Subject: Comments on proposed overtime regulations 

Dear Mr. Smolock, 

fR1~ r a~~[Q) 
JUL 3 0 2018 

fndepe.Ment Regulatory 
Review Comrnlssfon 

Attached please find comments prepared by Community Legal Services (CLS) on behalf of our low-wage clients in 
support of the PA Department of Labor and Industry's proposed overtime regulations. Please note that these comments 
are submitted separately from the ones submitted by ClS as a non-profit employer. 

Best, 
Seth 

Seth P. Lyons, Esq. 
Staff Attorney - Employment Unit 
Community Legal Services, Inc. 
1424 Chestnut Street 
Philadelphia, PA 19102 
(215) 981-3790 
slyons@clsphi la.or2 
Pronouns: He/Him/His 



JUL 3 0 2018 

Independent Regulatory 
Review Commission 

Comments by Community Legal Services on Proposed Title 34, Chapter 231 Regulations 

(Exemptions from Overtime Pay) 

Regulation ID# 12-106 (IRRC #3202) 

Community Legal Services (CLS) submits these comments on behalf of our low-wage 
clients in support of the Pennsylvania Department of Labor and Industry's (DLI) Notice of 
Proposed Rulemaking, which seeks to amend and clarify the overtime exemptions for Executive, 
Administrative, and Professional (EAP) employees under the Minimum Wage Act. These 
comments are provided separately from our comments dated July 19, 2018, which were 
submitted in support of the proposed rulemaking on behalfofCLS itself, as a non-profit 
employer. 

CLS is a non-profit, legal services organization that provides legal assistance to over 
I 0,000 low-income residents of Philadelphia each year. The Employment Unit at CLS represents 
a large number of low-wage workers who are routinely misclassified, underpaid, and denied 
overtime wages by their employers. 

We have regularly witnessed clients living close to or under the poverty line who are 
deemed exempt from overtime by their employers. Most often these clients work in fast food or 
other restaurants, retail, construction, and administrative positions. They often work 60 to 80 
hours per week but, because they are given a few managerial tasks and a fixed salary, they are 
not entitled to overtime despite earning poverty level wages. These low-wage workers are not 
truly managers and should not be exempt from overtime protections. However, under the 
existing salary threshold and duties test they must often work long hours without adequate 
compensation. 

We have also witnessed consistent confusion among employers about who qualifies as an 
exempt employee. For many businesses, especially small businesses who may not receive much 
legal advice, the existing regulations are both vague and unnecessarily complex. This has 
resulted in litigation that is costly to businesses and time-consuming for both advocates and 
employees. 

According to analysis by the National Employment Law Project (NELP), over 37,000 
workers in Philadelphia alone would benefit from this proposed regulation. 1 CLS supports DLl's 
proposed changes because they would (I) update the salary threshold to reflect current wage 
levels and keep pace with the cost of living in Pennsylvania, and (2) clarify the duties test to 

1 NATIONAL EMPLOYMENT LAW PROJECT, "Number of Workers Statewide and by County that Would Benefit from 
Pennsylvania's Proposed Overtime Rule" (2018) (attached to these comments). 

Center City Office. 1424 Chestnut St Philadelphia, PA 19102-2505 Telephone 215-981-3700 clsphlla.org 

North Phlladelphla Law Center. 1410 West Erie Ave. Philadelphia , PA 19140-4136 · Telephone 215-227-2400 



reduce misclassification and unnecessary litigation that are a burden on both employers and 
employees. 

Additionally, for the following reasons, we believe this regulation complies with The 
Regulatory Review Act, 71 P.S. §745.l et seq.: 

• DLI has the authority to make these changes; 
• The proposal aligns with the legislative intent of the Minimum Wage Act; 
• The economic impact of the proposal will be a net gain for the Commonwealth of 

Pennsylvania; 
• The effect on public health and welfare will be positive; and 
• The proposal improves the clarity and reasonableness of existing regulations. 

Finally, we address concerns raised by other comrnenters regarding the impact on small 
businesses, the proposal 's record-keeping requirements, and the impact on the competitiveness 
of Pennsylvania' s businesses. 

I. The Proposal Meets the Criteria of a Regulation in the Public Interest Under 
The Regulatory Review Act. 

Under The Regulatory Review Act, the Independent Regulatory Review Commission's 
goal is to determine whether a proposed regulation is in the public interest.2 The first and 
primary concern is whether the regulation complies with the agency's statutory authority and the 
legislative intent.3 If the Commission detennines the regulation meets those requirements, it then 
considers the economic impacts and the clarity, feasibility, and reasonableness of the regulation.4 

The proposed adjustments to the overtime regulations are clearly within DLl's authority and the 
legislative intent of the Minimum Wage Act, The regulation will also lead to greater clarity for 
employers and employees, and have a net positive economic impact. 

a. The Department o(labor and Industry Has the Authoriry to Define and Revise the 
Terms "Executive. " "Administrative." and "Professional" in the Minimum Wage 
Act. 

The Pennsylvania legislature gave the power to issue regulations and enforce the 
Minimum Wage Act of 1968 to the Se<:retary of Labor and Industry. The Minimum Wage Act 
specifically states that the terms "bona fide executive, administrative, or professional capacity ... 
or in the capacity of outside salesman" are to be "defined and delimited from time to time by 
regulations of the secretary [of Labor and lndustry]."5 The Act anticipated the need for exactly 
this kind of revision of regulations over time it1 order "to carry out the purposes of this act" and 
entrusted DLI as the interpreters of that statutory purpose.6 

In their proposed regulation, the Department exercises the power to interpret these tenns 
by updating the test that determines whether an employee is an exempt executive, administrative, 
or professional employee. The agency is seeking to clarify both the duties an exempt employee 
must perform and the salary threshold above which an employee may be considered exempt. 
Together, the salary threshold and duties test constitute the Department's definition of the 

2 71 P .S. §745.Sb. 
3 71 P.S. §745.Sb(a). 
4 71 P.S. §745.5b(b). 
5 43 P.S. §333.105(a)(5). 
6 43 P.S. §333.109. 
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exempt employees and updating them in this manner falls within their purview under the 
Minimum Wage Act. 

b. The Proposed Amendmenls Further the Legislative Intent to Ensure Fair Wages 
Under the Minimum Wage Act. 

The Minimum Wage Act begins with a declaration of policy in which the Pennsylvania 
legislature stated their intention to protect employees from "unreasonably low'' wages "not fairly 
commensurate with the value of the services rendered."7 The legislature also recognized that 
employers have an unfair advantage in bargaining for employment tenns and that minimum 
wage standards are critical to avoid .. the depression of wages" and a reduction in "the purchasing 
power of workers" that could hurt the economy.8 

The proposal from DLl focuses on bringing the overtime threshold and job duties tests 
back in line with the original intent of the legislature. Under the current regulations in 
Pennsylvania, which were last updated in 1977, the minimum annual salary threshold for the 
exemption is either $8,060 or $13,000, depending on job duties.9 If the regulation had tied the 
thresholds to inflation, those salary thresholds would now equal $34,718.48 and $55,997.56, 
respectively, in today's dollars. Under the federal Fair Labor Standards Act (FLSA), the 
threshold is somewhat higher at $23,600. but that amount has not been updated since 2004 and 
many small businesses are not covered by the FLSA. 10 Those thresholds may have been 
appropriate at the time they were put in place, but today they are woefully inadequate. 

First, because of the outdated threshold amounts, very few workers are actually eligible 
for overtime. In 1975, 62 percent of full-time salaried workers were eligible for overtime 
nationally, but today that number has dropped to only eight percent. 11 Moreover, as a result of 
inflation, the current thresholds now represent much less in purchasing power than they did in 
1977. The increased thresholds suggested by DLI would merely return these standards to a level 
consistent with the purpose of the Minimum Wage Act's overtime protections. 

c. This Regulation Will Result in a Net Positive Economic Impact on Pennsylvania 's 
EconomvBecause o[the Additionql Resources Available to Lower Income Residents. 

Under the Regulatory Review Act, the Independent Regulatory Review Commission, in 
its consideration of the economic and fiscal impacts of the regulation, should evaluate the costs 
to the Commonwealth, the adverse effects on business, the paperwork burden incurred, the cost 
of services necessary for compliance, and the possibility of setting lower standards for small 
businesses. 12 DLl's proposed regulation will have a net positive impact when all of these factors 
are considered together. 

7 43 P.S. §333.101. 
1 /d. 
9 34 Pa. Code §§231 .82-231 .84. 
10 29 C.F.R. §541.600; see also Defining and Delimiting the Exemptions for Executive, Administrative, 
Professional, Outside Sales and Computer Employees, 80 Fed. Reg. 385 l S, (proposed July 6, 2015). 
11 WHITE HOUSE OFFICE OF THE PRESS SECRET AR. Y, FACT SHEET: Middle Class Economics Rewarding Hard Work 
by Restoring Overtime Pay, June 30, 2015, hnps: 1·otinmawhih:hciusc.:irchives.i;uv 1he·rm.'Ss-oflicc _o 151061JO/fnc1-
shcct- 1niclcllc-c lass-{!Conon1ics-rc \~;ml111g-l1arcl·worl.-rcs10ring-ovcrtimc. 

I~ 71 P.S. §745.Sb(b). 
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First, the Department has not asked for additional funding for this regulation and expects 
to use its existing budget for enforcing the regulation. 13 If anything, the regulation will free up 
resources for the Department because the simpler, clearer standard will reduce unnecessary 
private and government litigation and investigations that the Department has to pursue when 
workers are improperly denied overtime under the EAP exemptions. 

The financial impact on businesses will depend on what choices businesses make. 
Businesses will have the freedom to optimize their finances by choosing how to comply with the 
regulation. It is likely employers will choose to (I) raise the salaries of their workers above the 
updated threshold amount, (2) maintain current salary levels and pay overtime to workers who 
continue to work over 40 hours per week, or (3) reduce employee hours and hire additional 
employees to cover those hours at the regular rate of pay. There will likely be some costs 
associated with any of these options, but employers can minimize those costs by choosing the 
most cost effective option for their particular business. 

It is unlikely this regulation would have much of an impact on competitiveness since 
surrounding states already have significantly higher minimum wages and at least New York has 
an overtime threshold comparable to what is being proposed. 14 Most businesses also already 
have accounting or payroll practices that account for hourly workers or that keep track of 
salaried workers' pay to ensure compliance. The nature of the regulation does not change the 
kind of systems employers need; it only requires employers to recalculate which employees are 
exempt from overtime and which are not. Similarly, it is unlikely the private sector will have to 
retain any more legal, consulting, or accounting services than they already do to comply with the 
regulation. They may, in fact, save money because the simpler rules will reduce confusion and 
the resulting compliance problems. 

Moreover, businesses are also likely to see positive impacts from this regulation. For 
instance, many businesses are likely to see an increase in consumer demand because the 
regulation will put more money into the hands of those who most need it and are most likely to 
spend it. In other words, employers' possible increased expenses are likely to c-ontribute to 
increased business. 15 There is also evidence that higher wages increase productivity. 16 

Considering that businesses are unlikely·to face serious economic ramifications from this 
regulation, it would not be in the public interest to set lower standards for small businesses, or to 
exempt them. Many of the employees who would be affected by this regulation are employed by 
small businesses since those are the workers not covered under the FLSA. Additionally, it would 
be contrary to the intent of legislators to exempt small businesses because, unlike the FLSA, the 
Pennsylvania legislature saw fit to require all employers, regardless of size, to meet minimum 
employment standards. 

Most importantly, this regulation would have a significant positive impact on the most 
vulnerable and least well off in Pennsylvania. Employees would either receive more money or 

ll Depanment of Labor and Industry, Regulatory Analysis Form (June 12, 20 I 8). 
14 See 12 NY 142-2. 14 (requiring an overtime lhreshold ofS937.SO per week by 2020). 
15 See James Manyika, Jaana Remcs, and Jen Mischke, The U.S Economy is Suf!eringfrom Low Demand Higher 
Wages Would Help, HARVARD BUSINESS REvlEW (February 22, 2018), hllp~: :."hbr.oru/'.!O J R:O'.! 11hc-u-s-cconomy-is
~ t1 fforing-f mn1-low-dcmand-hi uhcr-wagcs-would-l1cl[!. 
10 See Brendan Duke, To Waise Productivity, Let's Raise Wages, CENTER FOR AMERICAN PROGRESS (September 2, 
2016), htlps: . W\1> 1V.nrncricanprog,r~s~9n.:. is5ucs.cconomyircoorts.'20 I (j;()l),102· I .J2040·10-r:iisc-productivily-lc1s
rni !'c·wagcs .. 
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have more free time, both of which have significant positive impacts. More money would allow 
employees to meet their basic needs, like rent and food, or save money for retirement or college 
tuition. Alternatively, if employers choose to lower hours to avoid paying overtime, workers will 
have more time to spend with their families or earn more money from a second job. More free 
time means lower stress and increased happiness, which will lead to lower healthcare costs and 
higher productivity.17 The regulation is also likely to create jobs since employers who do not 
want to pay overtime will need to hire other employees to work those hours. 

All of these economic impacts together will produce a net positive for Pennsylvania and 
are part of the reason we support DLI's proposed regulation. 

d. Public Health. Saferv. and Welfare Will Improve as a Result of this Regulation 
Bec<mse it Will Result in Shorter Work Hours or More Money to Spend on Basic 
Necessities. 

Employers will have the option to reduce hours or pay their employees more money if 
their wages fall between the current salary threshold and the proposed threshold, but either way it 
will benefit the health and welfare of employees. 

As discussed above, shorter hours are known to have positive health effects. 
Additionally, long hours are associated with more injuries on the job. The Occupational Safety 
and Health Administration has found that worker fatigue is associated with both greater risk of 
illness and injuries, and that working 12 hours per day increases the risk of injury by 37 
percent. 18 Workers who make less than the proposed overtime threshold are often performing 
physical jobs, where injury is not uncommon. but they can least afford the healthcare costs of 
illness or injury. 

However. if an employer chooses to pay workers more, either by raising their salary to 
the threshold or by paying them overtime, workers' health will also benefit. Healthcare is 
expensive in the United States, as is nutritious food. More money means a greater ability to care 
for oneself. The workers impacted by this regulation would benefit greatly from higher income. 
both through reduced stress and greater access to healthcare resources. 

e. Employers and Workers Would Both Benefit from the Increased Clarity and 
Reasonable Parameters of this Proposed Regulation. 

A significant benefit of this proposed regulation is increased clarity, which will help 
avoid costly and unnecessary litigation. The current EAP definitions are vague and provide little 
guidance regarding the kinds of job duties that qualify as executive. administrative, or 
professional. [n contrast, the proposed regulation provides a specific list of the duties that fall 
into each of the exemption categories. This way, employers will not have to guess whether their 
employees fall into the exemptions and risk litigation for guessing incorrectly. 

The reasonableness of the proposal is evident from its design. The use of a three· year 
phase.in period will help businesses gradually adjust to this change and is a reasonable means of 

17 See, e.g., Mika Kivimaki et al., long Working Hours and Risk a/Coronary Heart Diseas and Stroke, 386 The 
Lancet 1707 (October 2015) (finding employees who worked longer hours were more likely to have heart 
problems); "Get a Life," The Economist (September 24, 2013) (explaining research that shows hours worked and 
r.roctuctivity arc negatively corrclaled after a point). 
1 OCCUPATIONAL SAFETY AND HEAL TH ADMINISTRATION, long Work Hours, Exlended or Irregular Shifts, and 
Worker Faligue, llllps:: www.05ha.gov.'SI .TC/workcrfolit;uc. h<l7.ards.h1ml ll rcfl. 
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accommodating business interests without sacrificing the needs of workers. The proposal to 
automatically update the overtime thresholds every three years is also sensible because it ensures 
that the threshold will never again fall so far out of alignment with current wage levels or the 
ori!inal intent of the Act's overtime protections. DLI's choice to raise the threshold to only the 
30 percentile offull-time salaried workers in the~ Northeast recognizes that wages in 
Pennsylvania are somewhat lower than those in surrounding states, and prevents implementing 
too drastic a change all at once. · 

Additionally, all of these changes are based on extensive data, which is a factor the 
Independent Regulatory Review Commission must evaluate and supports the reasonableness of 
the proposal. DLI relied on the long record developed from the federal government's similar 
proposal in 20 I 5, and sought additional information and data analysis from organizations such as 
the Economic Policy Institute and the National Employment Law Project. 

The data clearly demonstrate the necessity of the regulation. Overtime has become virtually 
meaningless in Pennsylvania, and these regulations are needed to ensure that overtime 
protections cover the workers they are meant to protect. Too many low-wage workers are being 
shortchanged without even knowing they have been misclassified and denied their hard-earned 
wages. The proposed regulation targets the well-known problems with the existing regulations 
without exceeding the bounds of the agency's authority or harming Pennsylvania's economy. 

Community Legal Services fully supports the enactment of these regulations in order to 
better the lives of over 465,000 workers in Pennsylvania. 

II. Comments Addressing the Impact of the Proposed Regulation on Businesses 
Misunderstand the Rule with Little Evidence to Support Their Claims. 

The Independent Regulatory Review Commission has already received a number of 
comments, particularly from business owners. These comments focus only on the direct impact 
on their payroll and do not consider the broader economic impacts associated with this proposed 
regulation. They also demonstrate some of the common misunderstandings about how the 
current and proposed overtime rules work. 

a. The Comments Already Received Demonstrate a Misunderstanding of How Many 
Emeloyees Will Be Affected by this Regulation. 

Many of the comments submitted discuss the regulation as if many or all of their 
employees fall into these exemptions, and they also focus solely on the salary threshold as the 
likely reason their employees will become non-exempt. Both of these arguments demonstrate a 
misunderstanding of the law. 

Most businesses, including small businesses, are not comprised entirely of executive, 
administrative, and professional employees. In order to be exempt from overtime pay, these 
employees must have jobs that actually fall into these categories, including, for instance, working 
80% of their time in management related tasks, using independent judgment on significant issues 
related to the business, or having advanced knowledge in a field that requires specialized 
instruction. These are not qualities that the majority of employees have in most businesses of any 
kind. 

This misunderstanding is likely because the duties tests are currently unclear. In our 
experience with low-income clients and their employers in Philadelphia, many employers 
incorrectly assume that if they pay their workers a fixed salary, those workers are automatically 
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exempt from overtime. For many of these employers, it is unlikely that they have more than a 
few workers who truly meet the definition of EAP employees. 

For instance, one of the comments is from a convenience store and gas station owner who 
is concerned about the impact on his company. The comment indicates that the company treats 
employees as exempt, even when they are working in their first job with the company. However, 
it is highly unlikely that more than a few positions at a gas station could legally be classified as 
exempt under the current regulations. It is therefore likely that, when evaluating the economic 
impacts of this regulation, this company and others like it are counting workers who are 
misclassified as exempt when those workers should already be entitled to overtime. DLI and the 
Independent Regulatory Review Commission should not be concerned with protecting 
employers' ability to continue illegally circumventing overtime protections just because it may 
be more costly to actually pay their workers correctly. 

Finally, employers misstate how the proposed regulation will impact employees who go 
from being exempt to non-exempt. A number of the employer-commenters express a concern 
that newly non-exempt employees will lose out on their previous schedule flexibility. This is 
untrue. Whether a non-exempt employee is paid hourly or on a salary basis with overtime pay, 
there is no requirement that they work a fixed schedule. Regardless of how an employee is paid, 
the regulations place no restrictions on when an employee works during the week-schedule 
flexibility is entirely up to employers. The only additional burden that these regulations add for 
newly non-exempt workers is that their hours will need to be tracked, likely using whatever 
recordkeeping system is already in place for an employer's non-exempt workers. 

b. Employers Who Argue They Will Face Significant Increases in Labor Costs Are the 
Same Employers Overworking Their Employees for Low Pay. 

There were a number of employers who commented that they wilt face significantly 
increased labor costs under the proposed regulations. However, these comments tum the intent of 
the Minimum Wage Act on its head. 

As stated with striking force in its opening policy declaration, the purpose of the Minimum 
Wage Act is to protect workers from unfairly low wages and to remedy the inequity of 
bargaining power between employee and employer in order to protect workers' wages and the 
stability of the economy. 

The employers who will face a significant increase in labor costs are those who have a 
small number of workers working large amounts of uncompensated overtime hours for low pay. 
These are precisely the employers that the Act was created to rein in. 

If a business currently has a handful of exempt employees who work a few overtime hours 
each week, paying those workers overtime or hiring an additional worker to cover the overtime 
hours will not result in a significant financial burden. Allowing employers to continue requiring 
their employees to work long hours for poverty-level wages, without any overtime pay, runs 
counter to the purpose of the Minimum Wage Act, and acts as a government stamp of approval 
for exploitation of low-wage workers. 

c. Manv Comments Discuss an Increased Record-Keeping Burden. but Such 
Requirements are Unlikely to Require Siwiificant Changes in Payroll Management. 

Most of the comments from employers discuss the significant record-keeping burden they 
believe this law will place on them, but the basis for that argument is unclear. Presumably, most 
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of these employers do not pay every one of their workers a salary above the current thresho Id or 
have a staff made up of entirely exempt employees. Instead, they must have some hourly 
employees on their staff and the necessary payroll systems to keep track of workers' hours. The 
only requirement under the regulation is that, if employers choose not to raise salaried workers 
above the threshold, they will need to keep track the hours of a few additional workers. This is 
not a significant burden. 

d. Businesses Underestimate How Much Di(ferent the Cos/ o(Business in Other States 
Already is. 

Many employers commented that they feared reduced competitiveness with businesses in 
other states, but they fail to recognize how far behind Pennsylvania already is with regard to 
wage standards. Of the states that geographically surround Pennsylvania, every single one has a 
minimum wage that is higher by at least one dollar per hour, and New York's minimum wage by 
the end of 2020 will be five dollars higher than Pennsylvania's. 19 This means that in 2020, if 
Pennsylvania's minimum wage stays the same, the overtime rate for a minimum wage worker in 
Pennsylvania will be only 47 cents higher than the New York State standard minimum hourly 
wage. Additionalllc, New York has enacted an overtime threshold that is very similar to the one 
proposed by DLI. 0 This proposed regulation will only begin to bring Pennsylvania in line with 
the standards in nearby states, and will not result in a competitive disadvantage for businesses. 

Pennsylvania employers want to stay competitive, but it is contrary to legislative intent 
and also deeply unfair to allow the state's employment standards to sink so far below all of its 
neighbors. Moreover, the employers who commented ignore the fact that they are not only 
competing for customers, but also for employees. The competition for employees may well 
become much harsher if Pennsylvania's employment standards remain significantly below those 
of its neighboring states. 

e. None ofrhe Employers Who Commented Considered the Positive Economic lmoac/s 
o(this Regulation on Their Businesses. 

While employers regularly commented on how much more money will be spent on labor 
costs under this regulation, none of them noted that more money will also come in. As discussed 
above, putting more money into the hands of low-income workers will result in greater demand 
in the economy generally. By stimulating demand, employers will likely see an increase in 
revenues from those additional sales or transactions. This important economic consideration will 
help offset any additional labor costs that they may incur. Employers are making the economic 
burdens seem worse than they truly are by failing to recognize the broader economic impacts of 
the regulation. · 

III. Conclusion 

The regulation proposed by DLI would be incredibly beneficial to low-income residents 
of Pennsylvania and would appropriately reward them for their long hours and hard work. The 

1->New Jersey has a minimum wage ofSS.60, Delaware has a minimum wage ofS825, Ohio has a minimum wage 
ofSS.30, Maryland has a minimum wageofSI0.10, West Virginia has a minimum wageofS8.7S, and New York 
has a minimum wage ofSl0.40 currently, but that will rise to $12.50 but the end of2020. See NATIONAL 

CONFERENCE OF STATE LEGISLA llJRES, 2(} 18 Minimum Wage hy Stale (January 2, 2018), 
huv::1 \VW\\'.11csl.org/rcscurch.'labor·aml·cmnlovmcnt sllllc-min11num·wage-char1.asnxlfTable. 
20 12 NY 142·2. I 4 (creating an overtime threshold of$937.50 per week by 2020) 
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proposed changes are an equitable solution to the current regulatory problems and adequately 
balance the interests of businesses and workers. The proposal also complies with all of the 
statutory requirements under the Regulatory Review Act and properly effectuates the purpose 
behind the Minimum Wage Act. CLS believes these changes to the overtime threshold and the 
duties tests are long overdue and we fully support them. 

For further discussion of these points, contact 

Seth Lyons, Esq.: 215.981.3790 I slyons·c1:clsnnila.org 

Submitted by: 

Seth Lyons, Community Legal Services, Inc. 

Submitted July 27, 2018 
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Number of workers statewide and by county that would benefit from 
Penns lvania's ro osed overtime rule 
State Coun Total affected State Coun Total affected 
Pennsylvania 465,115 Juniata 887 
Adams 4,206 Lackawanna 11,284 
Allegheny 46,665 Lancaster 23,901 
Armstrong 1,891 Lawrence 3,354 
Beaver 5,282 Lebanon 5,560 
Bedford 2,021 Lehigh 14,325 
Berks 14,756 Luzerne 15,765 
Blair 6,870 Lycoming 5,573 
Bradford 2,3o6 Mckean 1,675 
Bucks 22,148 Mercer 5,527 
Butler 7,199 Mifflin 1,912 
Cambria 6,488 Monroe 6,130 
Cameron 215 Montgomery 26,978 
Carbon 2,303 Montour 801 
Centre 5,464 Northampton 10,280 
Chester 13,164 Northumberland 3,177 
Clarion 1,884 Perry 1,102 
Clearfield 3,666 Philadelphia 37,432 
Clinton 1,385 Pike 1,693 
Columbia 2,956 Potter 539 
Crawford 3,822 Schuylkill 5,645 
Cumberland 11,877 Snyder 2,207 
Dauphin 12,508 Somerset 2,947 
Delaware 14,617 Sullivan 220 
Elk 1,643 Susquehanna 1,087 
Erie 13,654 Tioga 1,416 
Fayette 4,992 Union 1,815 
Franklin 6,459 Venango 2,175 
Forest N/A Warren 1,712 
Fulton 449 Washington 6,280 
Greene 896 Wayne 1,809 
Huntingdon 1.464 Westmoreland 14,218 
Indiana 3,042 Wyoming 885 
Jefferson 1 888 York 16 62 
Source: NELP analysis of data from the Bureau of Labor Statistics' Quarterly 
Census of Employment and Wages (QCEW), the Economic Policy Institute and the 
Current Population Survey. 



Kathy Cooper 

From: 
Sent 
To: 
Subject: 

Chairman George Sedwick 

VP DISTRICT 03 <IVPD_03@IBEW.org> 
Friday, July 27, 2018 10:56 AM 
IRRC 
Overtime Pay Regulation Needs Your Support 

Independent Regulatory Review Commission 
333 Market Street, 14th Floor 
Harrisburg, PA 17101 

Dear Chairman Sedwick: 

rRirg ~r~n~~[Q) 

JUL 2 7 2018 

Independent Regulatory 
Review Commission 

On behalf of more than 40,000 active and retired members of the International Brotherhood of Electrical Workers 
(IBEW) that live and work in Pennsylvania, I urge you to support the newly proposed regulation by the Pennsylvania 
Department of Labor and Industry regarding the Executive, Administrative, and Professional (EAP) salaried worker 
exemptions. 

Since the last adjustment of the EAP salaried worker exemptions over 40 years ago, salaried workers covered by 
overtime regulation has fallen to 8% from over 60% that were covered in 1975. Employers have consistently taken 
advantage of the lack of change in the regulation by misclassifying workers and paying sub-standard wages. 

By updating this standard, it would immediately benefit 465,000 Pennsylvania workers by bringing them overtime 
protection. The Department of Labor and Industry can positively affect these working men and women of Pennsylvania 
by amending the definitions section of executive, administrative, and professional workers to correctly classify workers 
for the labor they do. This would also discourage employers from misclassifying a job description. 

There are several possible outcomes that could offer a positive return for the commonwealth. For instance, companies 
would have to pay overtime compensation to workers for the hours they work, leading to an immediate raise for those 
workers. Or, instead of paying the overtime, a company would expand their workforce leading to a drop in the 
commonwealth's unemployment rate. Either outcome would be good for workers and Pennsylvania as a whole, with 
more money in the pockets of working Pennsylvanians or increased opportunities in the job market. This additional 
income would be spent in local communities, providing a boon for businesses and higher tax revenues for the 
Commonwealth. 

Thank you for your time and consideration to this important matter. 

Best regards, 
Michael D. Welsh 
International Vice President 
IBEW, Third District 
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Kathy Cooper 

From: 
Sent: 
To: 

Smolock, Bryan <bsmolock@pa.gov> 
Wednesday, August 22, 2018 5:49 PM 
Kathy Cooper; IRRC 

Cc: Rapach, Jennifer Buchanan; Schramm, Robert (Ll-OCQ; Lengel, Michelle 
Subject: Fwd: Comments from Nonprofit Organizations on Pennsylvania's Proposed Overtime 

Eligibility Rule 

Get Outlook for iOS 

From: Stephen Herzenberg <herzenberg@keystoneresearch.org> 
Sent: Wednesday, August 22, 2018 5:02 PM 
To: Smolock, Bryan 

AUG 2 3 Z01B 

Independent Re9ulatory 
Review Commission 

Subject: Comments from Nonprofit Organizations on Pennsylvania's Proposed Overtime Eligibility Rule 

To: Independent Regulatory Review Commission Members 
c/o: Bryan Smolod. 
Re: Pennsylvania's Proposed Overtime Eligibility Rule 

We, the undersigned nonprofit orgnniz:ations that operate and/or do work in Pennsyh·unia, write in support of the 
Pennsyh·ania Department of Labor und Industry's new o,·ertlme regulations. The updated O\'ertimc rule is a great 
victory for working people in Pennsyh•ania. 

In its recently announced notice of proposed rulemaking, the Pennsylvania Department of Labor and Industry proposed to 
phase in an increase in the salary threshold below whic:h most workers are eligible for overtime pay to $47,892. This change 
will create thousands of jobs, eKtend overtime protections to nearly half a million Pennsylvania workers, reduce excessive 
hours of unpaid work by underpaid employees, and increase salaries for employees earning near the new threshold. In 
particular, this rule represents an important step toward fairer pay for women and people of color, who are overrepresented 
in lower-paying jobs and are o~en required to work additional hours without compensation. 

We recognize that many nonprofit organizations will have to think through and solve interesting problems and will race 
challenges as we make the changes needed to comply with the new regulations. These important changes will not necessarily 
be easy. Nonetheless, we embrace this opportunity to restore the 40-hour week and the overtime pay to which lower-paid 
workers toiling more than 40 hours a week are entitled. 

For many nonprofits, including those of us that provide human services or advocate for workers' rights, poverty reduction, or 
economic and social justice, this is a critical opportunity to improve the working conditions and the economic lives of the 
people we serve. At the same time, our own workers and the families they support also deserve fair compensation and 
greater economic security. 

As nonprofit organizations more broadly, we are dedicated to improving the public good. It is time to revisit the idea that 
working for the public good should somehow mean requiring the lowest-paid among us to support these efforts by working 
long hours, many of which are unpaid. 

All of the undersigned nonprofit organizations are committed to complying with the new overtime regulations. We commend 
the Department of Labor and Industry for this significant reform, which will create better jobs and working conditions for 
hundreds of thousands of working people throughout our state. We support this historic social justice reform. 

1 



Signed, 
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Restaurant Opportunities Center of Pennsylvania 
PathWaysPA 
Rebuilding Together Phlladelphla 
Philadelphia Unemployment Project 
Unitarian Universalist Pennsylvania Legislative Advocacy Network (UUPLAN) 
Pittsburgh United 
Pennsylvania Budget and Polley Center 
Keystone Research Center 
Raise the Wage PAI 
Pennsylvania Immigration and Otlzenshlp Coalition 
Pennsylvania Council of Churches 
National Employment Law Project 
One Pennsylvania 
Women's Law Project 
Keystone Progress 
Philly Neighborhood Networks 
Make The Road PA 
Pennsylvania Together 
Community Legal Services of Philadelphia 
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NATIONAL 
EMPLOYMENT 
LAW 
PROJECT 

Christina l. Owens 
ExecuUve Dlredor 

www.nelp.org 

HELP NatlDnll Office 
75 Malden L;inc 
Sulte60t 
New York, NY 10038 
212-285-3025 

Washlngtan DC Office 
2040 s Street NW 
Lower Level 
Washington, DC: 20009 
202-640-6520 

Callfoml• omce 
2030 Addison Street 
SUlte 310 
Ber1celey, C:A 94704 
510-982-5945 

Washington State Office 
31717th Avenue South 
Seallle, WA 98144 
206-324-4000 

August 22, 2018 

Mr. Bryan Smolock, bsmolock@pagov 
Director, Bureau of Labor Law Compliance 
Department of Labor and Industry 
651 Boas St 
Room 1301 
Harrisburg Pa. 17121 

AUG 2 3 2018 

Independent Regulatory 
Review Commission 

Re: Comments in Support of the Department of Labor and 
Industry's proposed amendments to 34 Pa. Code Chapter 231 to 
clarify the definitions of Executive, Administrative, and 
Professional salaried workers who are exempt from minimum 
wage and overtime pay requirements. Minimum Wage Act #12-
106 (IRRC #3202] 

Dear Mr. Smolock: 

The National Employment Law Project (NELP) submits these comments to 
the Department of Labor and Industry's (the Department) proposed 
amendments to 34 Pa. Code Chapter 231 to clarify the definitions of 
Executive, Administrative, and Professional salaried workers who are 
exempt from receiving minimum wage and overtime pay (EAP exemptions). 

NELP is a non-profit research, policy, and advocacy organization that for 
nearly 50 years has sought to ensure that all workers, especially those most 
vulnerable to workplace exploitation or abuse, receive the basic workplace 
protections guaranteed by our nation's labor and employment laws, 
including the Pennsylvania Minimum Wage Act of 1968 ("the Act'1 (43 P.S. §§ 
333.105(a) (5) & 333.109). Our work entails direct interaction with low and 
middle-wage earners who have been denied minimum wage and overtime 
pay they have earned, and we work closely with worker centers, labor 
unions, lawyers and other economic fairness advocates who promote and 
protect the rights and interests of workers. NELP's National Wage & Hour 
Clearinghouse, athllru.J/www.just.,pay.org/, serves more than 1,000 
members, including organizers, scholars, policymakers, lawyers, and others 
who work in multiple forums across the nation work to cement basic wage 
and hour protections, including the Act's 40-hour workweek and overtime 
pay guarantees, for all workers who are or should be covered by the Act. 



NELP and our partners and constituents have a direct and sustained interest in achieving 
full adherence to the hours-of-work standard contained in the Act to ensure proper 
coverage of a large and fast-growing low-wage workforce and to support the goals of 
overtime rules that promote spreading employment 

The Department proposes to advance the Act's goals through an updated bright- line salary 
test and revisions to the current duties tests that will more effectively differentiate 
between salaried executive, administrative and professional employees who ought to be 
overtime-protected and those who should properly be classified as exempt. For this bright
line test to serve as a meaningful proxy for coverage, it must represent a compensation 
level commensurate with a high degree of discretion and flexibility in a position requiring 
the performance of duties typically associated with exempt EAP status. Set at an 
appropriate level, it will necessarily guarantee overtime-and minimum wage
protections to a much larger share of salaried employees than are currently protected. 
NELP estimates that 465,115 Pennsylvania workers will benefit from the Department's 
proposal.1 

A sound salary test for exemption, and the ensuing expansion of automatic coverage will 
mitigate decades of neglect in maintaining basic protections for mast workers; and help to 
begin reversing decades of wage declines that have harmed America's middle class. Under 
the Regulatory Review Act, the Independent Regulatory Review Commission's goal is to 
determine whether a proposed regulation is in the public interest2 The first and primary 
concern is whether the regulation complies with the agency's statutory authority and the 
legislative lntent3 If the Commission determines the regulation meets those requirements, 
it then considers the economic impacts and the clarity, feasibility, and reasonableness of 
the regulation.4 

!. The Department's proposed regulations defining the EAP exemption 
reinforce and advance the purposes of the Act's overtime provisions. 

The Minimum Wage Act begins with a declaration of policy in which the Pennsylvania 
legislature stated its intention to protect employees from "unreasonably low" wages "not 

1 Keystone Research & National Employment Law Project, "Wolf Proposal Would Restore 
The Pennsylvania and U.S. Chambers of Business and Industry agree with our estimate that 
the proposed rule would affect roughly a half million Pennsylvania workers. In fact, the PA 
Chamber estimate, cited to source by a U.S. Chamber economist, Ronald Bird 
(https:/ /www.uschamber.com/ronald-bird), projects that slightly more Pennsylvania 
workers would be affected, and in our view benefited, (505,194) than our estimate. See 
Comment of Pennsylvania Chamber of Business and Industry, p. 4. Available at 
http:/ /www.irrc.state.pa.us/docs/3202/COMMENTS_PUBLlC/3202%2008-22-
18%20PA%20CHAMBERpdf 
2 Tl P.S. §745.Sb. 
371 P.S. §745.Sb(a). 
4 71 P.S. §745.Sb(b). 
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fairly commensurate with the value of the services rendered."5 At the same time it adopted 
a broad rule guaranteeing overtime pay to most workers, the legislature also recognized 
that some white-collar employees enjoy executive decision-making authority, bargaining 
power, and discretion over time and work, along with higher pay, that justifies exempting 
them from overtime pay and minimum wage coverage.6 

Despite steadily improving job growth and a declining unemployment rate, real wages for 
all but the highest-paid workers have remained stagnant for decades, in part because of the 
growth in involuntary part-time and other forms of insecure employment7 At the same 
time, an astounding 25 percent of salaried employees report they regularly work 60-plus 
hours each week, and another 25 percent say they work between 50 and 59 hours weekly8• 

In an economy characterized by too many workers with fewer hours than they want and 
need, while others are putting in excessive overtime hours for which they receive no pay at 
all, the Department must strike a sounder balance in defining and delimiting the EAP 
exemptions, to ensure it is once again advancing the purposes of the Act 

The proposal from the Department does just that. It harmonizes the overtime threshold 
and job duties tests with both the original intent of the legislature and economic and 
workplace realities. Under the current regulations in Pennsylvania, last updated in 1977, 
the minimum annual salary threshold for the exemption is either $8,060 or $13,000, 
depending on job duties.9 These amounts are so low they are below the minimum wage of 
$15,080 annually for a full time worker, so they have become entirely irrelevant in 
determining exempt status, and cannot in any scenario truly describe an executive, 
administrative or professional employee. 

If the Department had tied the regulation thresholds to inflation, the thresholds would now 
equal $34,718.48 and $55,997.56, respectively, in today's dollars. Because of the outdated 
threshold amounts, no worker is automatically eligible for overtime under Pennsylvania 
law. Even under the higher Fair Labor Standards Act (FLSA) test of $23, very few workers 
are eligible for overtime without application of the fact specific duties test In 1975, 62 
percent of full-time salaried workers were automatically eligible for overtime nationally, 
but in 2015, only eight percent of salaried workers are eligible for overtime nationally.10 

According to the Pennsylvania Chamber of Business, today only 4.3 % of Pennsylvania 

s 43 P.S. § 333.101 (1968). 
6 43 P.S. §§ 333.104-105 (1968) 
1 DaSilva, Drew, For most U.S. workers, real wages have barely budged in decades, Pew 
Research Center (August 7, 2018). 
e Saad, Lydia, The Forty-Hour Workweek is Actually Longer-by Seven Hours, Gallup 
(August 2014). 
9 34 Pa. Code Sections 231.82-231.84 
10 Eisenbrey, Ross, The Number of Salaried Workers Guaranteed Overtime Pay Has 
Plummeted Since 1979, and What the New Proposed Overtime Rules Mean for Workers, 
Economic Policy Institute Oune 1975). 



salaried workers are automatically eligible for overtime.11 Moreover, because of inflation, 
the current thresholds now represent a large reduction in purchasing power from the 1977 
thresholds. The increased thresholds suggested by the Department, $31,720 when the 
regulation is enacted and rising to $47,892 in two years would merely return these 
standards to a level more consistent with the purpose of the Minimum Wage Act's overtime 
protections. 

II. The bright-line salary test the Department proposes creates an effective, 
efficient and predictable means to define and delimit the EAP exemption. 

The Department's aim in the proposal is to minimize reliance on the fact-bound and easily 
manipulated duties tests to define which employees are subject to the EAP exemptions, and 
instead to establish a more realistic, objective and predictable salary threshold as the 
touchstone for coverage under the Act for the EAP exemptions.12 Setting an objective salary 
threshold at an appropriate compensation level and avoiding over-reliance on subjective 
duties tests will ease a proper application of the exemptions and eliminate unnecessary 
litigation around duties of lower-paid workers who should not be exempted in the first 
place. 

As the Department recognizes, the Pennsylvania EAP exemptions were established to 
mirror the federal EAP exemptions in existence in 1977.u A salary threshold was first 
introduced into the Fair Labor Standards Act (Fl.SA) EAP exemption in 1938. It was an 
effective proxy for capturing the kinds of executive, administrative and professional work 
the duties tests are designed to measure, and to create a simple way to identify those 
workers properly covered by overtime protections14• The federal Department of Labor 
("DOL'1 has long recognized that the salary paid to an employee is the "best single test" of 
exempt status under these so-called "white-collar" exemptions, and that the salary level 
test furnishes a "completely objective and precise measure which is not subject to 
differences of opinion or variations in judgment."15 

A salary level is a good indicator of whether a worker should be exempt from the overtime 
requirements of the Act as a white-collar employee, because higher-paid salaried EAP 
employees typically have greater discretion and independent judgment in their jobs and 
more economic power to bargain for better pay or working conditions. DOL concluded in 
2016, "[t]he fact that an employee satisfies the duties test, especially the more lenient 

nsee Comment of Pennsylvania Chamber of Business and Industry, p. 3. Available at 
http://www.irrc.state.pa.us/docs/3202/COMMENTS_PUBLIC/3202%2008-22-
18%20PA%20CHAMBER.pdf. 
12 Department of Labor and Industry, Regulatory Analysis Form, p. 2 Qune 12 2018). 
13 Department of Labor and Industry, Regulatory Analysis Form, p. 2 Oune 12 2018). 
14 Defining and Dellmiting the Exemptions for Executive, Administrative, Professional, 
Outside Sales and Computer Employees 81 Fed. Reg. 32395 (May 23, 20i6) and 5 FR 4077 
(Oct 15, 1940) 
ls Id at 32400-01 



standard duties test16, does not alone indicate that he or she is a bona fide executive, 
administrative, or professional employee."17 A salary level must be robust, as the DOL's 
Weiss Report of 1949 found; lower salary thresholds lead to Hincreasing misclassification" 
of employees as exempt under the EAP definitions.ta A robust salary threshold, on the 
other hand, simplifies compliance, reducing the need to make subjective duties-based 
assessments on whether to exempt or not to exempt 

Because the current salary thresholds for the EAP exemptions is so low and has not risen 
since 1977, the sweep of the exemptions has grown continuously, with a rising number of 
workers subject to the exemptions each year as the salaried workforce grows. As DOL has 
found in the past, the salary threshold "can be of little help in identifying" bona fide EAP 
employees when "large numbers" of traditionally nonexempt workers in high wage areas 
earn in excess of the salary level.19 

While it is conceivable that a rigid duties test with fixed elements required for exemption 
could provide the type of bright-line borders needed to harmonize the EAP exemptions 
with the overarching purposes of the Act, it is hard to imagine achieving the same degree of 
objectivity that a robust salary test provides. Of course, as we discuss below, including 
bright line criteria in a duties test-such as requiring that at least a certain share of an 
employee's work is in exempt duties-tightens application of the exemption and leads to 
less misclassification. Nevertheless, to maximize the likelihood that workers who should 
receive overtime pay are not improperly exempted and to minimize employers' potential 
exposure for improper cJassification, it is much more efficient to streamline decision
making using a realistic, objective and predictable salary test as a proxy for coverage. The 
Department's proposals are sound and completely within its statutory discretion. 

Ill. The Department's salary threshold proposal is within the low range, for 
today's labor market, and its proposals for Indexing are sound. 

The Department proposes to set the salary threshold at the 30th percentile of weekly 
earnings for full-time salaried employees in the Northeast, and phase that amount in over 
multiple years. When the final regulation is published, that would be $610 a week, $766 
one year after the date of publication and $921 effective two years after the date of 
publication. The Department's proposed salary threshold and annual indexing are entirely 
reasonable and consistent with the purposes of the Act 

Businesses in Pennsylvania subject to the FLSA are subject to the higher salary level of 
$455 per week, or $23,660 per year. However, even that salary test is so low that it allows 
employers to exclude workers earning less than the poverty level for a famUy of four from 
overtime protection. In addition, because exempt EAP employees are not given additional 

16 This is the more lenient standard duties test the Department is proposing to adopt 
17 Jd at 32413. 
1e Report and Recommendations on Proposed Revisions of Regulations, Part 541, by 
Presiding Officer Harry Weiss, U.S. Department of Labor Oune 30, 1949), 
19 Weiss Report Id. at 10. 



pay for their hours worked over 40, the current salary threshold means that some workers 
classified as exempt who put in substantial overtime may be paid little more than the 
minimum wage. An assistant retail or fast food manager who is paid $25,000 annually and 
works an average of 60 hours per week would have an effective hourly rate of pay that is 
just above $8.00. 

Given the level and nature of duties legitimately associated with the EAP exemptions, it 
would be entirely reasonable to conclude that the salary level at which the exemptions 
apply should be adequate to support a basic lifestyle for a typical middle class family; 
however, that is far from the case today. According to the Economic Policy lnstitute's 
Family Budget Calculator, the income needed to support a two-parent, two-child family in 
Pennsylvania, sorted by county, range are from $68,601 to $104,775 with the median 
landing at approximately $79,00o.20 The National Low Income Housing Coalition reports 
that a household in Pennsylvania must earn at least $40,616 a year to afford median rental 
costs for an adequate two-bedroom apartmentil 

An overtime salary threshold that would protect overtime pay for salaried employees 
earning less than $47,892 in 2021 is an entirely reasonable level, given costs associated 
with maintaining a basic, yet modest middle class lifestyle. Denying employees earning less 
than this amount the right to earn extra pay for extra hours-in essence, requiring them to 
work more for less-is a pay cut that erodes their ability to maintain an appropriate 
standard of living for themselves and their families. 

The PA Chamber of Business & Industry claims that the proposed Pennsylvania threshold 
(30th percentile of Northeast region) is above the salary 1evel proposed by the USDOL and 
struck down as unlawful (the 40th percentile of the South threshold)2Z. While this was true 
in 2016, it was not in 201721 Because of the long phase-in of the proposed Pennsylvania 
threshold, it will be lower than the federal threshold until at least until 2023. If the 30th 
percentile of the Northeast continues to be lower than the 40th percentile of the South after 
2017-, which is likely-the proposed Pennsylvania threshold will always be lower than 
the proposed USDOL threshold.24 

20 Economic Policy Institute Family Budget Calculator shows what families need to get by in 
every part of Pennsylvania, March 6, 2018, available at: 
https://www.keystoneresearch.org/media-center/press-releases/economic-policy
institute-family-budget-calculator-shows-what-families-n. 
21 National Low Income Housing Coalition, Out of Reach -The High Cost of Housing (2018) 
at 201, available at: http :l{nlihc.org/sltes/default/files/oor /OOR 2018.pdf. 
zz See Comment of Pennsylvania Chamber of Business and Industry, p. 2 and 6-8. Ava1iable 
at http://www.irrc.state.pa.us/docs/3202/COMMENTS_PUBLIC/3202%2008-22-
18%20PA%20CHAMBERpdf. 
23See the most recent data currently available, at 
https://www.bls.gov/cps/research_nonhourly _earnings_2017.htm. 
z4 Since the gap between wages in the South and the Northeast United States been closing 
over the past two decades, the 30th percentile of the NE is likely to remain lower than the 
40th percentile of the South subsequent to 2017. The median wage of the South was 79.9 



While we believe the threshold selected by the Department is reasonable, we believe that 
there is a strong case for the Department to set a higher level, using for example, one of the 
two following options: 

• The 40th percentile of weekly earnings for full-time salaried employees in the 
Northeast, phased in over multiple years. Such a figure would be the Northeast 
region equivalent of the United States Department of Labor's very moderate 2016 
proposal, and would result in a weekly salary of $1,089 in 2017 dollars or $56,628 
peryear.2s 

• A weighted average weekly threshold of $1,122, derived from updating DOL's 1975 
benchmark, which achieved automatic overtime coverage for 65 percent of salaried 
workers. In contrast, DOL's 2016 salary threshold, similar to the Departments 
proposal, automatically covered only 44 percent of salaried workers.26 

A higher salary threshold would restore the effectiveness of the exemption's boundary as a 
sound proxy for adequately separating out employees who are likely to be performing 
duties that comport with the exempt duties in the EAP exemptions. 

IV. Indexing automatically to update the salary level threshold is a fair, 
predictable, and efficient way to ensure that the scope of the exemptions continues 
to keep pace with the Act's intended reach. 

The Department proposes to index the salary thresholds to rise automatically every three 
years pegging them to the 30% percentile of weekly earnings of full time non-hourly 
workers in the Northeast. That methodology would fulfill the goals of providing 
predictability for employers and employees and eliminate the need for regular rulemaking 
to update the salary levels. The Department retains the statutory authority to update the 
scope of the EAP exemptions, as discussed above. Indexing would simply be a means to 
ensure the threshold remains current rather than continuously erode. The department is 
acting reasonably and is entirely within its statutory authority to adopt indexing as a 
means to "define and delimit" the EAP exemptions. 

The Department's proposal to index the salary threshold also make good policy sense, as it 
provides predictability for employees and employers and ensures stability because it does 
not depend on constant rule making. History has shown that the current method of setting 
fixed levels results in outdated thresholds and subjects a ballooning number of workers to 
employer misclassification as exempt Both Pennsylvania's and the federal government's 

percent of the median wage of the NE in 1988 and 87.6 percent of the median wage of the 
NE in 2017. Source: Current Population Survey. 
25 Labor Force Statistics from the Current Population Survey, Research Series on deciles of 
usual weekly earnings of non-hourly full-time workers, available at: 
https://www.bls.gov/cps/research_nonhourly_earnings_2017.htm 
26 U.S. Department of Labor, Bureau of Labor Statistics, Quarterly Census of Employment 
and Wages (QCEW), average weekly wage of all workers in Pennsylvania, available at 
https ://data.bis.gov/ cgi-bin/ dbdown/ en. 
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below poverty-level salary threshold is a potent ex.ample of this problem. Since 19 77, 
Pennsylvania has not updated its salary thresholds and, prior to the federal government's 
2016 regulation, the FLSA level has been updated only once since 1975. There is no reason 
to expect that the time-consuming and resource-intensive rulemaking processes will 
improve in the future. Pennsylvania's failure to update the salary level on a regular basis 
has caused the lower level salary thresholds to become increasingly out of date, permitting 
more employers of low-wage workers to sweep them Into the exemptions. Thus, not only 
does the Department have the authority to Index the salary threshold to adjust salary levels 
appropriately, indexing is by far the most reasonable, efficient and predictable way to 
ensure that the standard for exemption remains true to the statute's intended purposes. 

We also believe that indexing the threshold to wages is a sound public policy for four 
reasons: 

the wage level is a less volatile method for incremental regular updates; inflation 
adjustments are more volatile because they are based on prices in our economy, while 
salaries tend to inch upward on a more consistent trajectory; 

• because the Act sets a minimum wage standard, it makes policy sense to reference the 
increase in the salary threshold to wages, not prices: 

• it is reasonable that the salary threshold would rise along with the rise in wages overall, 
because the exemptions are intended to cover only the higher-paid employees in the 
workforce, and finally, 

• the growth in wages is more predictable and thus a better policy choice for the EAP 
exemptions. 

In sum, indexing the salary threshold to wages is an effective way to ensure that tests for 
determining coverage under the Act are closely aligned with wage growth and wage 
patterns throughout the economy. We have experienced a long enough history of routine 
misalignment of EAP salary thresholds with the purposes of the Act and with prevailing 
economic and workplace circumstances. Now is the time to align this crucial wage 
standard, finally, with wages across the economy. 

While NELP agrees with the Department's proposed Indexing methodology, another option 
would be to use data from the Quarterly Census of Employment and Wages (Q_CEW) 
program from the U.S. Bureau of Labor Statistics. Every year in early June, QCEW data on 
the average weekly wage of all workers in Pennsylvania in the prior year is released (BLS 
series ID ENU4200040010). This series yields similar values to the series in the proposal, 
and will continue to be updated on a regular basis. In 2017, the average weekly wage of all 
workers in Pennsylvania was $1038, or $53,924 for a full-year worker. As with the current 
proposal, the overtime threshold could be phased in to this level over a period of three 
years, and indexed to this series on January 1 of each their year thereafter. 
Some commentators have argued that the Department's proposal to recalibrate the salary 
threshold in the future based on the 30th percentile of the BLS survey of full-time salaried 
employees will inadvertently trigger a "ratcheting effect" that will result in a rapid increase 
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of that benchmark.27 It predicts this will happen because it predicts that a significant 
portion of the workers in the BLS survey will be converted to hourly status by their 
employers, causing them to be excluded from the survey pool in the future, skewing the 
pool towards much more highly compensated employees, leading the 30th percentile 
benchmark to rapidly escalate. However, this argument is without basis as the U.S. 
Department of Labor explained in detail in response to similar questions regarding its 
proposaJ.ZB 

As the US DOL explained, the predicted result is very unlikely to occur for several reasons. 
First, BLS looked at historical trends in salary levels after 2004, when it significantly 
increase the overtime salary threshold, and found no evidence of the predicted pattern. 
Second, US DOL found that more than 75% in the BLS pool consist of non-exempt 
employees, such as salaried blue-collar employees, that will be unaffected by the threshold 
change and whose employers have no incentive to convert them to hourly. Third, even 
among the "white collar" currently overtime exempt employees in the pool, US DOL found 
that 61 % do not regularly or even occasionally work overtime - and so their employers wilJ 
have no incentive to convert them. Fourth, even among the remaining 39% who do 
occasionally or regularly work overtime, US DOL found that employers would not 
necessarily need to convert them to hourly employees to begin complying with the new 
overtime threshold, since it is clear that non-exempt employees are permitted to be paid on 
a salary basis - provided that they are paid overtime for any overtime hours worked. For 
all of these reasons, US DOL found that the predicted ratcheting affect was unlikely to 
occur.29 

V. Pennsylvania Workers will benefit from this proposal. 

While it is impossible to predict exactly what employers will do in response to the rule 
changes, h,istory shows that employers will likely make a number of adjustments. 
lllustrative studies of employer behavior from Goldman Sachs looking at historical 
employer behavior following the federal government's 2004 rule changes, and from the 
National Retail Federation (NRF) predict that: 

• Some employers will raise salaries for employees near the new threshold in 
order to maintain those employees as exempt;30 

• Some employers will continue to demand that workers newly reclassified as 
non-exempt perform overtime, and those workers will be compensated for that 
extra work; 

21 See, for example, Comment of Pennsylvania Chamber of Business and Industry, p. 9. 
Available at http://www.irrc.state.pa.us/docs/3202/COMMENTS_PUBLIC/3202%2008-
22-18%20PA%20CHAMBER.pdf. 
28 81. Fed. Reg. at 32,441. 
29 81. Fed. Reg. at 32,441. 
lo See, e.g.,Goldman Sachs letter to investors: http://www.businessinsider.com/overtime
rules-will-affect-payrolls-more-than-pay-2015-7. 
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• Other employers will reduce hours for workers working more than 40 hours 
in a week and shift work to under-40 hour employees and hire additional workers, 
too - the N RF predicted that 117,000 new jobs would have been added and 
Goldman Sachs' study predicted 120,00 jobs; 31 
• And some employers could lower the wages of some salaried properly 
exempt workers to save on overall payroll costs, and continue to require them to 
work long hours. 

Once this proposal is finalized, workers will benefit. Some workers will see more money in 
their pockets: either a bump in their salary above the new level, or time-and-a-half pay for 
any overtime hours. The increased income resulting from this proposal may result in 
reduced need for social assistance (and by extension reduce social assistance expenditures 
by the government). Even workers covered by FLSA can earn as little as $455 per week or 
$23,660 annually and be exempt. If this worker resides in a family of four and is the sole 
earner, the family will be eligible for many social assistance programs. Thus, transferring 
income to these workers may reduce eligibility for government social assistance programs 
and government expendltures.32 In addition, when workers incomes rise, so does 
consumer spending and tax revenues of the State and its local governments. 

For overworked employees who see no additional compensation for their hard work, 
reduced hours will be a good thing. Working long hours is correlated with an increased risk 
of injury or health problems. It also prevents workers from spending time with their 
families and in their communities. Long work hours are related to stress and injuries at the 
workplace 33 Long hours also contribute to a significant increase in risk of contracting 
specific chronic diseases, such as chronic heart disease, non-skin cancer, arthritis, and 
diabetes.34 As weekly work hours increase, so tao does the risk for diagnosis of 
hypertension3s, and mortality rates rise by nearly 20 percent.36 

31 The National Retail Federation's report, Rethinking Overtime 
(https://nrf.com/sites/default/files/Documents/Rethinking_Overtime.pdt) estimates that 
117,000 jobs wlll be created in the retail and restaurant sector alone. Goldman Sachs says 
120,000 jobs will be created. See also Susann Rahwedder & Jeffrey B. Wenger, The Fair 
Labor Standards Act: Worker Misclassification and the Hours and Earnings Effects of 
Expanded Coverage, RAND Labor & Population (August 2015), at p. 37. 
32 Benefits for which currently exempt EAP workers may qualify include Medicaid, the 
Supplemental Nutrition Assistance Program (SNAP), the Temporary Assistance for Needy 
Families (TANF) program, the Special Supplemental Nutrition Program for Women, Infants, 
and Children (WIC), and school breakfasts and lunches. 
33 Galinsky, E., Bond, J. T., Kim, S.S., Backon, L., Brownfield, E., & Sakai, K. (2005), Overwork 
in America: When the way we work becomes too much. New York: Families and Work 
Institute. 
34 Association Between Long Work Hours and Chronic Disease Risks over a 32 Year Period, 
Presentation at American Public Health Association Meeting on November 18, 2014, on 
National Longitudinal Survey of Youth. 
ls Yoo et al. Effect of Long Working Hours on Self-reported Hypertension among Middle
aged and Older Wage Workers, Annals of Occupational and Environmental Medicine 2014, 
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Costs of work-related stress to American businesses due to absenteeism and employee 
turnover alone exceed $300 billion annually.37 Another study this year found that the 
estimated annual health care expenditures related to workplace stress could be as high as 
$190 billion per year, with long hours, shifi work, and work-family conflict all factoring into 
the cost.le 

In 2014, approximately 70 percent of women with children were either working or looking 
for work.39 On the days they did household activities, women spent an average of 2.6 hours 
on such activities, while men spent 2.1 hours.40 The combination of hours at work and at
home afterhours work leaves families with little non-work time, generating work-family 
conflict that increases the odds of self-reported poor physical health by about 90 percent 41 

However, by encouraging employers to build greater efficiencies into their organizations or 
share work more broadly among employees to avoid overtime pay premiums, the 
Department's proposal has the potential to alleviate work-family conflict-related stresses 
too. As Professor Lonnie Golden found, using data from the General Social Survey (GSS) to 
analyze whether salaried workers stand to lose flexibility by gaining overtime protections: 

Because salaried workers in the affected pay brackets already work mandatory 
overtime at the same frequency as hourly workers and more days of overtime in 
general than hourly workers, raising the overtime threshold for them would not 
increase and in fact could decrease the work stress and work-family conflict 
associated with mandatory overtime. 42 

The last option (reducing wages for some salaried employees] is a possibility and some 
employers may implement it However, at a time when the labor market is tightening, and 
even notoriously low~wage employers are voluntarily raising their starting and minimum 
wages because they need to compete to attract and retain a qualified workforce, we believe 
that reducing nominal wages of workers would result in exceedingly bad morale and 

26:25; Goh, J, Pfeffer, J, & Zenios, S. (2015) Workplace stressors & health outcomes: health 
policy for the workplace. Behavioral Science & Policy, 1(1), pp 43-52. 
36 Goh, J, Pfeffer, J, & Zenios, S. (2015) Workplace stressors & health outcomes: health 
policy for the workplace. Behavioral Science & Policy, 1(1), pp 43-52. 
37 European Agency for Safety and Health at Work, Calculating the costs of work-related 
stress and psychosocial risks, 2014, citing 2001 estimated data compiled by Rosch. 
3B Goh, J, Pfeffer, J, & Zenios, S. (2015) The Relationship Between Workplace Stressors 
and Mortality and Health Costs in the United States. Management Science. 
39 Bureau of Labor Statistics, Employment Characteristics of Families - 2014. Released 
April 2015. 
40 Bureau of Labor Statistics, American Time Use Survey- 2014 Results, Released June 
2015. 
41 Goh, J. Pfeffer, J, & Zenios, S. (2015) Workplace stressors & health outcomes: health 
policy for the workplace. Behavioral Science & Policy, 1(1), pp 43-52. 
42 Golden, Lonnie, Flexibility and overtime among hourly and salaried workers, Economic 
Policy Institute (September 30, 2014). 
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higher-than-normal turnover. 43 We also believe that many employers are well aware that 
this is a foolhardy business practice, and though many of their representatives in national 
organizations issue such doomsday prophesies, employers are simply too smart and too 
dependent on good personnel to implement such shortsighted and self-defeating strategies. 

VJ. The proposal will lead to less misclassification of workers and decreased 
litigation. 

Misclassification of workers as exempt from overtime under the EAP exemptions remains a 
significant problem. A Rand study using relatively recent 2014 survey data to estimate the 
share of salaried workers misclassified as exempt from overtime finds that among hourly
paid employees who work over 40 hours in a week, 19.0 percent were paid less than the 
"time-and-a- half' standard for overtime,44 Among salaried workers, those purportedly 
earning above a specified threshold and having professional-level duties that together 
exempt them from overtime compensation rules, 11.5 percent did not actually meet the 
exemption criteria and were thus misclassified. Some examples of this misclassification 
and of close cases that may or may not have been misclassification are cited.45 

Increasing the salary level will decrease the litigation risk created when employers must 
apply the duties test to employees. As the federal DOL noted in 2015, the number of wage 
and hour lawsuits filed in federal courts increased substantially in the period between 
2001 and 2012, from approximately 2,000 to approximately 8,000 per year"6• Stakeholders 
advised the Government Accountability Office that one of the reasons for the increased 
litigation was employer confusion about which workers should be classified as EAP 

43 'Wal-Mart Raising Wages as Market Gets Tighter," The Wall Street Journal, Feb. 19, 2015, 
http:/ /www.wsj.com/artides/wal-mart-plans-to-boost-pay-of-u-s-workers-14243 5 3 7 42; 
"T.J. Ma.xx, Marhall's to Hike Minimum Wage for Workers," CNN Money, Feb. 25, 2015, 
http://money.cnn.com/2015/02/25/news/companies/tj-maxx-minimurn
wage/index.html; "McDonalds to Raise Pay at Outlets it Operates," The New York Times, 
April 1. 2015. 
« Susann Rohwedder and Jeffrey B. Wenger, The Fair Labor Standards Act Worker 
Misclassification and the Hours and Earnings Effects of Expanded Coverage, RAND Labor & 
Population (August 2015), available at 
http://www.rand.org/content/dam/rand/pubs/working_papers/WRl 100/WRl114/RAN 
D_WRU 14.pdf. 
45 See, for example: Kelly-Myers v. Mercy Health System of Southeastern Pennsylvania, Slip 
Copy (2017) 2017 Wage & Hour Cas.2d (BNA) 347,299; 
Calli v. ARC Maintenance, Inc., (2016) 2016 Wage & Hour Cas.2d (BNA) 16,044; 
Galdo v. PPL Electric Utilities Corporation, 2016 Wage & Hour Cas.2d (BNA) 32,851; 
Sloane v. Gulf Interstate Field Services, lnc., Slip Copy (2018) 2018 Wage & Hour Cas.2d 
(BNA) 63,593; 
Rifai v. CMS Medical Care Corporation, 2016 Wage & Hour Cas.2d (BNA) 55,373, 2016 A.D. 
Cases 57.401. 
46 See Defining and Delimiting the Exemptions for Executive, Administrative, Professional, 
Outside Sales and Computer Employees, 80 Fed. Reg. 38515 at 38531, July 6 2105. 
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exempt 4'Setting an appropriate salary level and maintaining the salary level with 
automatic updates will assure that the salary level will once again serve as a clear and 
effective line of demarcation, thereby reducing the potential for misclassification and 
litigation. The DOL has long recognized that the salary tests "have amply proved their 
effectiveness in preventing the misclassification by employers of obviously nonexempt 
employees, thus tending to reduce litigation. They have simplified enforcement by 
providing a ready method of screening out the obviously nonexempt employees, making an 
analysis of duties in such cases unnecessary."48 Thus, reduced litigation will be one of the 
beneficial impacts of the proposaJ. 

VII. The decision of one district court judge in Texas invalidating the Obama 
Overtime Rule is not a reason to dispense with the Department's proposed rule. 

On August 31, 2017, a federal judge in Texas purported to invalidate the Obama overtime 
rule in a far-reaching and frankly unworkable decision. This decision, currently on appeal, 
is not a basis to dispense with this proposaJ. In his zest to overturn the Obama rule, the 
judge created a nearly impossible test for ANY rule that relies in part on a salary threshold 
to pass legal muster. 

The judge's principle quarrel with the Obama rule was that it made some workers 
automatically eligible for overtime based solely on their salary. However, that is exactly 
what an overtime salary threshold is supposed to do. That is exactly what the Pennsylvania 
regulation has intended to do since its enactment in 1977. Moreover, it is what every other 
federal overtime salary threshold has been intended to do since 1938. The Texas district 
judge also misunderstood how the Obama ru1e operated, reasoning that it made job duties 
irrelevant; but in reality, job duties would have still determined overtime eligibility for 6.5 
million workers who did not fall under the salary threshold under the Obama rule. As the 
DOL concluded, "[u]nder the Final Rule, 6.5 million white collar workers who earn above 
the required salary level do not satisfy the standard duties test, representing 47 percent of 
the total number of white collar workers who fail the duties test For these overtime
eligible salaried workers, the standard duties test rather than the salary test will dictate 
their exemption status.49 

Most importantly, the judge was concerned that the Obama rule gave 4.2 million workers 
new overtime protections, even though their jobs had not changed. There is no basis in law 
for invalidating any rule because of its impact Even as a policy, the judge didn't recognize 
that the 2016 rule's greater impact was created by errors in the 2004 rule, which made too 
many workers ineligible. 

Moreover, overtime rules always protect some new workers. Although the judge attempted 
to limit his ruling to the 2016 rule, the 2004 federal rule similarly affected 1.3 million 
workers. His analysis therefore calls into question the ability to use any realistic salary-

47 Id. 
48 81 FR 32500 quoting Weiss Report at 8. 
49 81 Fed Reg at 32413. 
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level test as part of the criteria for determining overtime eligibility. Not surprisingly, the 
U.S. Department of Labor has appealed the judge's decision despite its intention to take a 
fresh look at the 2016 rule. 

The district court's decision, now on appeal, therefore provides no basis to dispense with 
this proposal. 

VIII. Ma11y commentators' opposition to the Proposal Is based upon a 
misunderstanding of how the overtime provisions of the Act operate. 

Many commentators have expressed concerns that they cannot afford to raise the salaMes 
of their employees now classified as exempt to the proposed salary level. However, they do 
not seem to understand that employers have a range of options for responding to the 
updated standard salary level. For each affected employee newly entitled to overtime pay, 
employers may: (1) increase the employee's salary to the new salary level to retain his or 
her exempt status; (2) pay an overtime premium of one and a half times the employee's 
regular rate of pay for any overtime hours worked; (3) reduce or eliminate overtime hours; 
(4) reduce the employee's base salary (provided that the employee still earns at least the 
applicable hourly minimum wage) and pay overtime for hours worked over 40 in the 
workweek; or (5) use some combination of these responses. 

Some commentators have expressed concerns about the possibility of increased costs with 
some or all these options. However, for the small costs that employers may incur, they also 
have options in how to adapt to those small increased costs. They can find efficiencies in 
their business practices, spread employment by hiring additional workers, pass some costs 
onto consumers, or decrease profits. lt is up to employers to figure out what approach 
makes the most sense for their business in light of the conditions in their industry. Other 
commentators have expressed concern over the amount of the increase. It is true that this 
proposal will, over two years, increase the salary level by 268% over the irrelevant below 
the minimum wage state level and 102% over the current federal level. However, the 2004 
federal rule increased the salary level almost 300% (from $155 to $455) and yet no 
commentator (to our knowledge) has provided examples of hardships business experience 
in adapting to that change. 

IX. Many commentators' opposition to the Rule is based upon a misunderstanding of 
how the recordkeeplng provisions of the Act operate. 

Some commentators have argued that the proposal will be difficult for employers to 
implement because they will have to track workers' hours if they decide not to raise 
salaries above the threshold. The opponent employer's purported record-keeping concerns 
seem to be predicated on the notion that businesses are not already required to record the 
work hours of employees classified as exempt executives, administrators, or professionals. 
In this regard, however, the employers seriously misinterpret the Act. 



Neither the Act nor its accompanying regulations contain any suggestion that an employer 
is excused from keeping basic payroll data for overtime-exempt employees.soon the 
contrary, the Act's record-keeping mandate intended to, among other things, assist the 
Department in the event of an investigations1. Since many investigations concern alleged 
white-collar misclassification, it makes good sense for employers to be expected to 
maintain basic timek~eplng data for all employees. Such a practice enables the Department 
to assess damages in the event of a misclassification determination. 

In fact, it seems especially reckless for an employer to fail to track the work hours of 
purportedly exempt workers whose earnings fall well below the average salary. Agency 
investigations and judicial outcomes (including multi-million-dollar settlements) make it 
clear that such low-salary employees are particularly likely to be the subjects of 
misclassification investigations and lawsuits. An employer who neglects its basic record
keeping obligations in the face of such investigatory and litigation risk is following a 
reckless course, which should not be condoned by the Department. 

Furthermore, almost every employer already has systems and policies in place for dealing 
with overtime-eligible employees so the rule is not introducing any new obligations for 
employers or requiring them to adopt new systems. These existing systems can be used for 
newly overtime-protected employees impacted by the proposal. There is no requirement 
that employees "punch in" and Npunch out" 

Employers and employees have flexibility in designing systems to make sure appropriate 
records are kept to track overtime hours.52 As long as records are complete and accurate 
as to the number of hours worked each day, employers may use any method they choose. 
For an employee who works a faced schedule, an employer need not track the employee's 
exact hours worked each day; rather, the employer and employee can agree to a default 
schedule that reflects daily and weekly hours, and indicate that the employee followed the 
agreed-upon schedule. Only when the employee deviates from the schedule is the 
employer required to record the changes to the hours worked. For employees with a 
flexible schedule, an employer does not need to require an employee to sign in each time 
she starts and stops work The employer must keep an accurate record of the number of 
daily hours worked by the employee. 

Therefore, an employer could allow an employee to provide just the total number of hours 
she worked each day, including the number of overtime hours, by the end of each pay 
period. Many employees, both exempt and non-exempt, who maintain flexible work 
schedules track their daily and weekly hours by simply recording their hours worked for 
the employer. 

so See 43 P.S. sec. 333.108; 34 Pa. Code sec. 331.31. 
51 See 43 P.S. sec. 333.107; 34 Pa. Code sec. 231.35. 
s2 See 34 Pa. Code sec. 231.31(6) (merely requiring employer to maintain record of"[t]he 
number of hours worked daily and weekly"). 



X. The Proposed Rule does not reduce employee's ftexiblllty. 

Some employers expressed the view that eligible employees will lose flexibility. However, 
the act does not require minimum or maximum hours for a shift, or prohibit split shifts. 
There is no requirement that a worker must have a predetermined schedule or restrictions 
on where the work is performed. There is also no restriction on when the work may be 
performed. Nor does the Act require overtime-eligible workers to punch a clock. Any 
employer in compliance with the Act can provide its employees with flexibility. 

For example, take an overtime-eligible employee with a flexible schedule that does not 
require that the employee work particular hours but requires that she work at least 40 
hours per week. In a particular week, the employee might leave early on Monday to go to 
her daughter's soccer game, finish some work from home late Monday night, stay late on 
Tuesday and Wednesday to catch up on a priority project, leave on Thursday midafternoon 
to attend a gym class and then return to work Her employer does not require her to "clock 
in or out" each time she comes to work or leaves. The employer must keep an accurate 
record of the number of dally hours worked by the employee, as it would for any employee. 
By the end of each pay period, the employee provides her employer with the total number 
of hours she worked each day, including the number of overtime hours, if any. 

XI. Employer's concern about "employee morale" ls misplaced. 

Some employers expressed the view that employees believe that being paid hourly denotes 
a loss in status and employee morale will decrease if this proposal is finalized. However, 
nothing in the proposal requires employers to convert salaried employees to hourly pay 
status even if they become eligible for overtime. 

Employers have the authority to determine how to structure the pay plans of the newly 
overtime-eligible employees, and employers need not structure their pay plans in a manner 
that results in the potentially-adverse effects that the employers identified. Salaried 
workers may be paid overtime and overtime-eligible workers may be paid a salary. 
Employers are not required to change employees' pay basis from salaried to hourly simply 
because they are no longer exempt Employers may continue to pay employees a salary, 
even when the employees are entitled to overtime pay if they work in excess of 40 hours 
per week. Moreover, even if newly overtime- eligible employees are converted to hourly 
status, employers are not required to dock such employees for the hours they take off. 

In NELP's experience, most people want to be - and should be - paid fairly and adequately 
for the hours they work. NELP has repeatedly heard from workers and their 
representatives that employees' status is derived from how fairly they are treated on the 
job, much they make and how much responsibility they have, not whether they are paid on 
a salary or hourly basis. They do not equate overtime compensation with a loss of status. 
DOL made similar conclusions in 2016 when they observed, nThe Department believes that 
for most employees their feelings of Importance and worth come not from their FLSA 
exemption status but from the increased pay, flexibility and fringe benefits that 



traditionally have accompanied exempt status, as well as from the job responsibilities they 
are assigned. None of these are incompatible with overtime protection."53 

Other commentators have claimed that raising the salary threshold will result in workers 
being demoted and denied opportunities for advancement This is completely in the hands 
of employers, and need not be a reality for employees. An employer that understands the 
value and potential of its employees can continue to create promotion opportunities, 
advancing employees to lower- and middle management jobs with added duties and 
responsibilities-and surely should not demote valuable employees just because of a rules 
change governing their overtime classification. That same employer can bestow upon them 
whatever job titles are appropriate. The only difference is that once this proposal becomes 
operational, those same employees, who are learning new skills and advancing their 
careers, can't be forced to work long hours for free in order to gain that added experience 
unless their earnings exceed the salary threshold, and their work is characterized by the 
independent judgment and discretion required for exemption. The proposal does not 
require any demotions, changes in title, or other form of diminution of an employee's status 
and stature within a workplace. As with the employer who decides to lower hourly rates to 
account for the proposed changes, the employer who resorts to demotions will also surely 
find that its actions have overwhelmingly negative consequences. 

XII. The Deparbnent's proposal does not Inappropriately reduce the role of the 
duties test. 

Some commentators have opposed the proposal on the basis that it substantially reduces 
the importance of the duties test54• Others argue that the salary level is so high that there 
will be some workers who would pass the duties test but will be overtime eligible.ss Both 
arguments should be rejected. Instead of a liability, reducing reliance on the duties test is a 
plus, both for employers and for employees. As discussed above, it has long been 
recognized that a robust salary level is the "best single test" of exempt status under these 
"white-collar" exemptions. Application of the duties test is often a subjective based 
assessment that often leads to misclassification of overtime-eligible employees as 
exempt56. Since the Pennsylvania salary levels are below the minimum wage, there has 
been, in effect, only a duties test under the Act Thus as discussed above, reducing reliance 
on the duties test will lead to more appropriate classification under the Act 

Nor is it true, as a factual matter that the duties test Is irrelevant As discussed above, in 
2016 when DOL proposed to raise the salary level to a level similar to this proposal, it 
determined that 4 7 percent of the total number of white collar workers who fail the duties 
test earned above that salary level. For these overtime- eligible salaried workers, the duties 

53 81 Fed. Reg. 32419 
54 http://www.irrc.state.pa.us/docs/3202/COMMENTS_LEGISLATIVE/3202%2007-12· 
18%20REP%20ROB%20KAUFFMAN.pdf. 
ss http://www.irrc.state.pa.us/docs/3202/COMMENTS_LEGISLATIVE/3202%2007-31-
18%20SEN%20KIM%20WARD.pdf. 
56 (d. 
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test rather than the salary test would dictate their exemption status. Moreover, since the 
Department is proposing to eliminate the long test, there will be employees who would 
have failed the long test (and been overtime eligible), but will not fail the more lenient 
standard duties test (and be exempt). A robust salary level is necessary to protect them. 
Thus, the duties test remains important, but not will no longer be the exclusive test under 
the Act 

In another comment, it is argued that three occupations - Social and Community Service 
Managers, Human Resources Specialists, and Accountants/ Auditors - would be probably 
be exempt under the administrative and executive duties tests yet have starting salaries in 
Pennsylvania that are below the Department's proposed threshold of $48,256. The claim is 
that this casts doubt on the appropriateness of the proposed threshold. This argument is 
not persuasive for several reasons. For starters, one of the occupations that is cited, Social 
and Community Service Managers, are largely employed by state and local governments, 
which as noted below, are completely exempt from the PMWA's overtime requirements. It 
is also worth noting that only "entry-level" salaries for these positions are cited - implicitly 
acknowledging that many or most jobs in the identified occupations likely pay more than 
the proposed threshold. But even if it were true that many workers in these occupations 
earned less than the proposed threshold, that would be of no moment By its nature, the 
threshold is an approximation, and there will inevitably be job where workers would 
arguably be exempt duties test yet fall below the threshold. 

Moreover, in the case of the simplified duties test, the entire justification for the simplified 
test is for it to be used in combination with a robust salary threshold so that the combined 
effect of the two will be to ensure that an appropriate segment of the labor force remains 
subject to overtime protections. Thus, under the simplified duties test, the foundational 
assumption is that the test will be over-inclusive in the range of jobs that it exempts, but 
that the salary threshold remedies that over-Inclusiveness. The salary thresh.old makes up 
for the overly broad simplified duties test by ensuring overtime coverage for low-paid 
workers who are not protected under the simplified test For all of these reasons, the 
examples cited do not call into question the proposed threshold. 

XIII. The Department should not adopt the out-of-date federal salary level or simply 
inflate the 1977 long test salary level. 

Some commentators have suggested that Pennsylvania adopt the DOL's 2004 salary level 
or simply inflate the 1977 long test levels to 2018. s1eoth options are untenable. When the 
DOL's proposed updating the 2004 salary level in 2015, there was broad consensus, even 
among business commentators that the 2004 level, which is below the poverty level for a 
family of four, was too low and needed to be increasedse, Using inflation to update the 

s7 See http:/ /www.irrc.state.pa.us/docs/3202/COMMENTS_LEGISLATIVE/3202%2007-
12-18%20REP%20ROB%20KAUFFMAN.pdf 
se See 81 FR 32405 "The overwhelming majority of commenters agreed that the standard 
salary level needs to be increased, including many commenters writing on behalf of 
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salary level runs counter to the purposes of the test, which is to determine at what level of 
wages (not prices) employees are most likely to fail or pass the duties test. Even if inflation 
was a viable methodology, the Department is proposing to eliminate the lower salary level, 
but more stringent duties, long test Thus using the long test salary level would only 
replicate what the DOL has acknowledged was a flaw in their 2004 rule.59 

XlV. The Department should not wait for the DOL to act. 

Pennsylvania should not wait for the federal government to reconsider the 2016 Rule. lt is 
unclear, when, if ever, the DOL will propose a new overtime rule. While the DOL Regulatory 
agenda currently lists January 2019 as the date for a proposed rule, it initially indicated 
there would be a fall 2018 release.60 The expected dates for regulations are routinely 
pushed back, often several times, at DOL The DOL is also working on at least three other 
Wage Hour regulations. Those include rules on tip pooling, exemptions to child labor rules, 
and other revisions to the law governing time-and-a-half overtime calculations. All three 
were added to the regulatory agenda after the overtime rule was, and yet they are slated 
for release before the overtime rule in 2019.61 This further increases the prospect that a 
new proposal, if any, is not forthcoming anytime soon. Moreover, it is unlikely that such a 
controversial new overtime rule would be released before there is a confirmed Wage and 
Hour Administrator, and confirmation of the current nominee is nowhere in sight. 

XV. The Deparbnent could better align the duties test for executive, professional and 
administrative employees with the federal tests but need not and should not 
incorporate every federal white-collar exemption. 

Several commentators have complained that the Department's proposal does not align the 
proposed changes to the white-collar exemptions exactly with all the federal white-collar 
exemptions. However, the proposal never intended to adopt the federal regulations in toto. 
The Department has only proposed to align the duties test with the federal regulation in 
effect since 2004 "by simplifying the duties determination with one standard test and 
defining other duties to appropriately classify exempt and non-exempt employees." 62 

employers, such as the Business Roundtable, Catholic Charities USA, College and University 
Professional Association for Human 
Resources (CUPA-HR), CVS Health, the National Restaurant Association (NRA), and the 
Northeastern Retail Lumber Association". 
s9 81 FR 32403 
60 "Defining and Delimiting the Exemptions for Exectuive, Administrative, Professional, 
Outside Sales, and Computer Employees," Unified Agenda of Regulatory and Deregulatory 
Actions (Fall 2017), 
https://www.reginfo.gov/public/ do/ eAgenda ViewRule?pub ld=2 0171O&RIN=123 5-AA2 0. 
61 "Defining and Delimiting the Exemptions for Exectulve, Administrative, Professional, 
Outside Sales, and Computer Employees," Unified Agenda of Regulatory and Deregulatory 
Actions (Spring 2018), 
https://reginfo.gov /public/do/eAgendaViewRule?publd=201804&RIN=1235-AA20. 
6Z Department of Labor and Industry, Regulatory Analysis Form, p. 2 Oune 12 2018). 
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While the Department could better align the basic duties tests for the executive, 
professional and administrative exemptions with the federal duties tests for those 
exemptions, it need not and should not mirror the federal regulations exactly. Many 
aspects of the federal regulations such as the highly compensated exemption, the computer 
professional exemption, the outside sales exemption are beyond the scope of this 
rulemaking as they were not proposed and the public had no notice that they should 
comment on those exemptions. Thus, adoption of those regulations would likely violate the 
Administrative Procedures Act 

Nor should the Department adopt in its final regulation those portions of the federal 
exemptions that do not deal with duties. For example, the federal exemption for teachers, 
lawyers and doctors does not include a salary basis. The Department is not proposing to 
align the Pennsylvania salary tests with the federal salary tests so alignment with these 
provisions was not subject to comment either. 

In addition, the Department may not have the authority to adopt some of those exemptions 
through regulation. For instance, the federal computer professional exemption is in 
regulation because of federal legislation. A 1990 enactment expanded the federal EAP 
exemptions to include computer systems analysts, computer programmers, software 
engineers, and similarly skilled professional workers, including those paid on an hourly 
basis if paid at least 61/2 times the minimum wage. See Sec. 2, Public Law 101-583, 104 
Stat. 2871(Nov.15, 1990). The compensation test for computer-related occupations was 
subsequently capped at $27.63 an hour (61/2 times the minimum wage in effect at the 
time) as part of the 1996 FLSA Amendments, when Congress enacted the new section 
13(a)(l 7) exemption for such computer employees. Until and unless the Pennsylvania 
adopts similar legislation, such an exemption should not be adopted through regulation. 

Finally, it is not necessary to define every aspect of the duties tests in regulation. The 
Department has other mechanisms for providing guidance. In addition, where a 
Pennsylvania law tracks the language of a federal law, Pennsylvania courts will look to 
federal authority for guidance on the meaning of the Pennsylvania law. See Commonwealth 
v. Garrison, 386 A.2d 971, 976 n.5 (Pa.1978). Thus, to the extent the duties test for the 
executive, professional and administrative exemptions "substantially parallel" the FLSA 
duties tests courts can look to the FLSA tests for guidance. 

XVI. The Department should ignore the comments of political subdivisions of the 
State as they are not subject to the Act and therefore their employees will not be 
affected by the proposal. 

Several political subdivisions of the State (supported by the Pennsylvania Chamber)63 have 
commented in opposition to the proposal on the seeming belief that their employees are 

63 See Comment of Pennsylvania Chamber of Business and Industry, p. 4. Avaliable at 
http://www.irrc.state.pa.us/docs/3202/COMMENTS_PUBLIC/3202%2008-22-
18%20PA %20CHAMBER.pdf. 



affected64• Their comments should be ignored since the employees of political subdivisions 
of the state are not covered by the Act and are therefore not affected. 

The Act's definition of "employer" "includes any individual, partnership, association, 
corporation, business trust, or any person or group of persons acting, directly or indirectly, 
in the interest of an employer in relation to any employee.nlis While an express exemption 
had been earlier removed, in 1976 the Attorney General, in Opinion 76-29, ruled the 
commonwealth and its political subdivisions were not under the Act because the 
"commonwealth and its political subdivisions are not included in the definition of the word 
"employer."66 

Decisions on an analogous Pennsylvania statute, the Minimum Wage Payment and 
Collection Law, 43 P.S. § 260.1 et seq., have held that where the legislature has omitted 
government entities from coverage in the language of the statute, courts should not read 
the statute to include these entities. See Philipsburg-Oseceola Educ. Ass'n by Porter v. 
Philipsburg-Osceola Area School Dist, 159 Pa. Commw. 124, 633 A.2d 220, 223 (Pa. 
Cmwlth. 1993) (holding that school districts are not employers under Pennsylvania's 
Minimum Wage Payment and Collection Law): Huffman v. Borough of Millvale, 139 Pa. 
Cornrow. 349, 591A.2d1137, 1138-39 (Pa. Cmwlth. 1991) (holding that municipal 
corporations such as boroughs are not employers under the Minimum Wage Payment and 
Collection Law). In the only case interpreting the status of political subdivisions under the 
under the Act, a Federal District Court concluded the same. See. See Morrow v. County of 
Montgomery, 2014 U.S. Dist LEXIS 13093 (E.D. Pa.Jan. 31, 2014). Therefore, these 
comments should be ignored. 

Thank you for the opportunity to submit these comments and do not hesitate to contact me 
for further information. 

Very truly yours, 

Executive Director 
National Employment Law Project 

64 One Commentator, the Pennsylvania Association of Boroughs recognized that that the 
Act has been interpreted not to cover them, but requested a specific regulatory exemption 
nevertheless. See, 
http:/ /www.irrc.state.pa.us/docs/3202/COMM ENTS_PUBLIC/3202%2008-17-
18%20PA%20STATE%20ASSOC%200Fo/o20BORO.pdf. 
65 43 P.S. § 333.103. 
661976 Pa. AG LEXIS 30; 1976 Op. Atty Gen. Pa. 92 
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Kathy Cooper 

From: 
Sent: 
To: 

Smolock, Bryan <bsmolock@pa.gov> 
Wednesday, August 22, 2018 9:36 PM 
IRRC; Kathy Cooper 

Cc: 
Subject 
Attachments: 

Rapach, Jennifer Buchanan; Schramm, Robert (Ll-OCQ; Lengel, Michelle 
Fw: comments to proposed regulations enforcing PWMA 
PMWAregcomment.pdf 

From: Doris Dabrowski <dd@dabrowski-law.com> 
Sent: Wednesday, August 22, 2018 2:01 PM 
To: Smolock, Bryan 
Subject: comments to proposed regulations enforcing PWMA 

Attached are comments supporting the proposed regulations regarding 
the exempt classifications for overtime required by the Pennsylvania 
Minimum Wage Act. Thank you for your consideration of the suggested 
clarifications. 

Doris J Dabrowski, attorney at law 
1525 locust St., 14th floor 
Philadelphia, Pa. 19102 
215-790-1115 

\Ri~CC\Ell~~IQ) 
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AUG 2 3 2018 

Independent Regulatory 
Review Commission 

To: Bryan Smolock, Director of Labor Law Compliance, Department of Labor & Industry 

From: Doris J. Dabrowski, Dierdre Aaron, Alice Ballard, Joyce Collier, Christine Elzer, 
Michael Filoromo, III, Harold Goldner, Andrew Horowitz, Jeremy C. Rosenbaum 

Re: Proposed regulations, 48 Pa. B. 3731 

We members of the Eastern and Western Pennsylvania chapters of the National Employment 
Lawyers Association (NELA) support the proposed regulations to enforce the Pennsylvania 
Minimum Wage Act published at 48 Pa. B. 3731. NELA is a national professional organization 
of lawyers who advocate for equality and justice in the workplace. Many of our clients suffer 
from pay erosion and the difficulties of balancing work and family responsibilities. 

An increase in the salary threshold ameliorates the effect of the erosion of the value of the dollar. 
The $250 .00/week executive salary threshold set in 1977 is an equivalent of approximately 
$1,058.95 in 2018; the $155.00 administrative threshold is an equivalent of approximately 
$656.55 in 2018; the $ 170.00 professional salary threshold is an equivalent of approximately 
$720.09 in 2018. 

The salary test is an easily applied test to identify bona fide executives, administrators and 
professionals. In contrast, the duties test has generated a significant volume of litigation that 
turns on individualized analyses of the nature of the work performed, the exercise of discretion 
and judgment in matters of significance. The increase in the salary threshold to realistic levels 
may result in a reduction of litigation to resolve the nuances of the duties test. 

According to the background information, the proposed regulations will conform the duties test 
to the regulations of Fair Labor Standards Act, which require proofof all of the elements of the 
test. The rule should clarify the need to satisfy all the elements by adding the conjunctive .. and" 
in the text of the regulation, §§ 231.82, 231.83 and 231.84. 

We urge the Department of Labor and Industry to define "matters of significance" in § 231.83(2) 
consistently with 29 C.F.R. §541.202(b). Matters of significance include formulating, 
interpreting or implementing management policies or operating practices, conducting or affecting 
operations of the business to a substantial degree, committing the employer in matters that have 
significant financial impact, waiving or deviating from established policies and procedures 
without prior approval, negotiating and binding the company on significant matters, providing 
management or expert advice, developing long or short term business objectives, investigating 
and resolving matters of significance on behalf of management, handling complaints on behalf 
of the employer, arbitrating disputes, or resolving grievances. 

Maximum hours laws are designed to promote employee health and welfare, not to punish 
employers. The overtime premium is intended to deter employers from compelling employees to 
work extraordinary hours. The abuse of the exemptions allows unscrupulous employers to 
exploit employees who fear job loss or discipline for refusal to work long hoW'S. 



20 August 2018 

Bryan M. Smolock, Director 
Bureau of Labor Law Compliance, PA Department of Labor and Industry 
651 Boas Street, Room 1301 
Harrisburg, PA 17121 

Re: Amendments to 34 Pa. Code Chapter 231 Regarding Overtime Pay 

Dear Mr. Smolock, 

AUG 21 Z0\8 

Independent Regulatory 
Review Commission 

PathWays PA is writing today to show our strong support for the regulation proposed by the 

Pennsylvania Department of Labor and Industry regarding the Executive, Administrative, and 
Professional {EAP) salaried worker exemptions. As an organization dedicated to the needs of 

women and families, we are committed to promoting fairness in the workplace and supporting 

the economic security of working families. Fairness cannot happen unless our workplace 
regulations keep pace with the cost and realities of living in Pennsylvania, and the prior 
regulation {set in 1977) has not done so. 

We support the new regulations not only from a policy perspective but also from a Human 

Resources perspective. Simplifying the determination of exempt status will help us clarify our 

own rules and regulations and ensure that we continue to treat our employees fairly. Updating 

the rule demonstrates a commitment to and a keen understanding of what working people, 

businesses, and our economy need. 

In Pennsylvania, there are an estimated 465,000 workers who currently fall into the EAP 

exemption, but would not be exempt under the proposed regulation. For these workers, the 

current exemption often means working 60 hours per week, with a few administrative duties 

and a fixed salary so their employers can avoid paying them overtime. 

The impacted workers include shift supervisors at a McDonald's who mostly serve customers, 

assistant department managers at big box stores like Target or Walmart, accountants and 

paralegals overseen by high-paid executives and partners, office managers in small service 

firms, and team leaders in factories who spend most of their time doing production work. But 

these workers are not truly managerial employees and should be properly compensated for 

their time. 

PathWoys PA - Public comment on 34 Pa. Cade Chapter 231 Regarding Overtime Pay. 
(1} 



Under the current regulations in Pennsylvania, the minimum salary threshold for the EAP 

exemption is either $8,060 or $13,000, depending on job duties.1 In 1977, this amount may 

have made sense, but 40 years later it is at or below the federal poverty level of $12,140. The 

minimum salary threshold should be close to the average statewide wage, not the poverty 

level. 2 A retail store manager should not be able to work 10 hour days, 6 days per week, while 

earning poverty level wages that are potentially less than the minimum wage. Under the 

proposed threshold, women who have had to struggle to put food on the table even after 

working more than 40 hours a week will be more likely to receive fair pay for hours worked. 

By clarifying the definitions of EAP employees and raising the minimum salary to reflect current 

wage levels, the proposed regulation would make it much more difficult for employers to 

misclassify workers in order to get around the overtime requirements. This would mean that 

workers are not called managers when they're not actually managers, and ensure that workers 

on the lower end of the wage spectrum are paid correctly for all of the hours they work. 

This regulation would likely have two practical outcomes: 

(1) People who work over 40 hours per week will be paid more for their work by being 

compensated for overtime hours or by having their salaries raised if they are truly 

managerial workers; or 

(2) Employers who do not want to pay overtime will simply choose to hire more people to 

work the extra hours that are currently worked for free, giving hard-working salaried 

employees more time to spend with their families and creating new opportunities for 

unemployed and under-employed Pennsylvanians. 

Either outcome would be good for workers and Pennsylvania on the whole, with more money 

in the pockets of working Pennsylvanians and their families. This additional income would be 

spent in local communities, providing a boon for businesses and higher tax revenues for the 

Commonwealth. 

As an organization that focuses on the needs of women and families, we know that outdated 

overtime rules contribute to unfair pay, which can have harmful consequences for all workers-

1 for workers covered by the federal Fair Labor Standards Act (FLSA), the threshold is somewhat higher at $23,660. 
But that amount has not been updated since 2004, and many small businesses arc not covered by FLSA anyway. 
2 According to the Department of Labor and Industry, the Statewide Average Weekly Wage was $1025.26 in fiscal 
year 2016, the most recent year with data. The average yearly wage was therefore $53,J 13.52. Statewide Average 
Weekly Wage (SA WW), Pennsylvania Department of Labor and Industry, 
htto:J/www.workstats.dli.pa.govfDocumentsfSA WW!ftscal year.pdf. 

Path Ways PA - Pub/le comment on 34 Pa. Code Chapter 231 Regarding Overtime Pay 
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including for the two-thirds of mothers who are breadwinners or co-breadwinners for their 

families.3 Updating the threshold-which could mean hundreds of dollars in additional pay each 

week for affected workers4-is necessary for the economic security of women and their 

families. The current salary threshold is below the poverty level for a family of four; under the 

proposed threshold, women who have had to struggle to put food on the table even after 

working more than 40 hours a week will be more likely to receive fair pay for hours worked. 

The proposed changes to the EAP exemption are long-overdue, and we commend the 

Department of Labor and Industry's efforts to strengthen protections for Pennsylvania workers. 

The regulations that govern overtime pay have not been updated In a meaningful way in four 
decades. Working families cannot wait any longer. 

Sincerely, 

Brenda Dawson 
President/CEO 
PathWays PA 

3 Glynn, S. (2014, June). Breadwinner Mothers, Then and Now. Center for American Progress publication. From 
https:/lcdn.amerjconprogress.ora/wp-conlent/uploads/20141'06/Glynn-Breodwinners-repon-FINAL.odf. 
•Hartmann, H. ct al. (20 IS, August). How the New Overtime Rule Will Help Women & Families. Institute for 
Women's Policy Research & MomsRising Publication. From hup:/iwww.jwpr.org/publicationsfpubslhow-thc-new
overtime-ru!e·will-hel1>-womco-families. 

Path Ways PA - Public comment an 34 Pa. Cade Chapter 231 Regarding Overti~ Pay 
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July 20, 2018 

Philadelphia Unemployment Project 
112 N. Broad St. 11th Floor 

Philadelphia, PA 19102 

Bryan M. Smolock, Director, Bureau of Labor Law Compliance 
651 Boas Street, Room 1301, 
Harrisburg, PA 17121 
bsmolock@pa.gov 

Dear Mr. Smolock 

JUL 2 0 2018 

Independent Regulatory 
Review Commission 

I am writing on behalf of the Philadelphia Unemployment Project as a nonprofit employer that is 

strongly in support of the proposed changes to the overtime regulations by the Department of Labor 

and Industry. 

We have watched as the recovery from the Great Recession has slowly expanded and been most 

concerned that wages have remained stagnant in spite of record lows in unemployment. Even with a 

tight labor market and massive corporate tax cuts companies have been much more likely to buy back 

shares of their stocks to the benefit of executives and investors than provide higher pay for workers. 

The Republican leadership in Harrisburg has refused to even allow a vote for over 10 years on a 

Pennsylvania minimum wage increase, leaving the state far behind all of our neighboring states on our 

minimum wage rate. If wages don't go up, even in such a tight labor market, it is unclear how people 

will be able to improve their economic prospects in the future. 

We see the changes to the overtime regulations as one way to increase wages in our state. The private 

sector continues to be reluctant to raise wages for its employees, so it is appropriate that government 

come to the aid of struggling working families with regulations like those proposed by the Department 

of Labor and Industry. 

We are a small non-profit and we are willing to live with these increases on overtime pay. We try to be 

a good employer and think the regulations make sense. We urge you to adopt and implement this 

proposal for the benefit of all Pennsylvanians. Thank you. 

Sincerely, 

John Dodds, 

Director 



As the state's largest restaurant worker center, it is the Restaurant Opportunities Center 
of Pittsburgh's mission to improve the wages and lives of Pennsylvania's 500,000+ 

hospitality industry workforce. We strongly support the state's efforts to raise the 
overtime salary threshold for salaried employees. We are long overdue for an increase to 
the threshold, that currently sits at a meager $23,660. For the past 40 years, overtime 
protections have been increasingly weakened. More than 60 percent of salaried workers 
qualified for overtime in 1975 based on their salaries, but less than 10% today do. 
Business owners have been getting away with underpaying their salaried staff for 
decades. 

In our industry, we routinely hear nightmare stories about management working 70 
hours a week - working doubles and weekends - only to make a salacy in the mid 
$go,ooo's. It's not uncommon for managers to work "clopenings" several days a week -
working the final shift of the night only to open the restaurant up the next day. 
Employers in Pennsylvania have been able to use this salary loophole to work people 
longer hours while paying them less. Raising the overtime salary threshold would do 
wonders in addressing the widespread abuse of underpaying and overworking salaried 
staff in restaurants. 

We applaud Governor Wolf for introducing this job-improving initiative and encourage 
the Department of Labor & Industry to do the right thing and adopt a higher overtime 
salary threshold. 

Jordan Roman us 

Restaurant Opportunities Center of Pittsburgh 

504 Peebles Street 

Pittsburgh, PA 15221 

JUL 1 0 2018 

Independent Regulatory 
Review Commission 
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Stronger Together 

SERVICE EMPLOYEES 
INTERNi'ITIONAL UNION 

PENNSYLVANIA 

STATE COUNCIL 

1500 N. Second Street 
Suite 11 

Harr1sburg. PA 17 I 02 

717 232. 1270 

Fax 7 l 7 .232 3007 

·~II· 

Dear Mr. Smolock: 

On behalf ofSEIU Slntc Council and ils 80,000 hard working members, r wish to 
express our overwhelming suppo11 oflhc proposed rcgulntory changes on overtime 
eligibility by the Pennsylvania Department of Labor and Industry (DLI). As nn 
organization whose mission is lo secure dignity, safety and foir wages for working 
Pennsylvanians, we believe that ii is well past time that the commonwcnlth update 
ove11ime rules which hnve not changed in more than four decades. These outdated 
policies have conlributcd to the commonwealth's rising income inequality and the 
continued erosion of Pennsylvania's middle class. 

According to the Keystone Research Center, it is estimated that the ove11imc 
regulatory chnnges proposed by DLI has the potential to benefit roughly halfn 
million Pennsylvania workers. This would provide immediate relief to many 
Pennsylvanians in the workforce that not only have to contend with outdated 
ove11ime rules, but also a static state minimum wage. DLl's proposed regulatory 
changes will improve the quality or life for many Pennsylvanians who work not with 
the aim of becoming rich, but to simply be able to care for their families 11nd loved 
ones. 

Increasing the salary threshold is just as equally important as updating regulations 
for how workers nrc clnssified in Pennsylvania. With the proposed nde in pince, 
employers will no longer be able to misclassify workers lo keep their wages 
artificially low. The supporters of this regulatory change represent a mnjority of 
working-class Pennsylvanians who have not seen relief in forty years. We applaud 
the Wolf administration for taking this important step, and urge the Department of 
Labor to net as quickly as possible in extending these protections to working 
Pennsylvanians. 

Sincerely, 

Onbc Morgan, Council President 
PA DirectorofSEIU 32BJ 

Steve Catnnesc 
President of SEIU Loc11l 668 

Mntt Yarnell, Council Sccrctnry
Treasurer 
President of SEIU Hcalthcure PA 

Onvid Melman 
Mnnnger of PA Joint Board, 
Workers Uniled 

AUG 16 2018 

Independent Regulatory 
Review Commission 
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Allegheny County Labor Council 
Allegheny, Fayette County and Pittsburgh, PA AFL-CIO 

Darrin KeUy, President 
Pittsburgh Flre righten local 1 

Peb1ck Fagan, Executive Secretary 
Sheet Me1al Workers Local 12 

John Vento, COPE Director 
UFCW Local 23 

George Belwick, Chairman 
Independent Regulatory Review Commission 
333 Market Street, 14m fir 
Harrisburg PA 17101 

Dear Chairman Belwick: 

July 20, 2018 

Sylvia c. Wilson, Executive Vice-President 
Pittsburgh Federation Teacher• local 400 

Joaeph Swengllsh, lhlaaurer 
Utility Workers Local 433 

Joaeph J.P .... Attorney 
JubeHrar, Pass & lntrlerl, P.C. 

fBl r!,.-:,, -... 1. :ll'\·,, ~ :; 
lnl lS\~[L, 11 .r7:>:~ 

JUL 2 0 2018 

Independent Roguli:al!lfY 
Review Co mission 
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On behalf of the 175 Local unions, along with over 110,000 working men and women in Pennsylvania we 
are asking that you support the new regulation proposed by the Department of Labor and Industry 
regarding salaried worker exemptions. It has been over 40 years since there have been any chang~ with 
the regulation and with the cost of living and housing Increases for working men and women we feel that 
this Is a crucial move that should be acted upon Immediately. 

We are asking that the DU consider raising the overtime threshold to $47,892.00, this change would bring 
guaranteed overtime protection to 465,000 more workers In Pennsylvania based on their salary alone. 
In 1975, more than 60% of salaried workers nationwide were protected by overtime laws, unfortunately 
today it is only 8%. Updating overtime regulations is one of the most Important steps DLI can take to 
protect working families. 

Protecting the working men and women of the Commonwealth by amending the definitions would show 
that the workers are protected for the labor that they do. This would also discourage employers from 
misclassifying a job description. 

Thank you for your time and considerations. 

In Solidarity, 

().,.,:_,_~ 
Darrin Kelly, President 
AC-FC Central Labor Councils 

1459Wood.ruffStreet • Plttsburcb,PA15220 • 412-281-7450 • Fax412-765-16'7l 

~-



Kath 

From: 
Sent 
To: 
Subject: 

Tony J.Knepp<TKnepp@masonicvillages.org> 
Tuesday, June 19, 2018 2:34 PM 
IRRC 
34 Pa. Code Chapter 231 

JUN 1 9 2018 

Independent Regulatory 
Review Commission 

Thank you for taking the time to consider updating the Overtime Eligibility regulations, as the current standard 
in law support poverty level wages for employers who are brazen enough to pay such low wages. It is 
encouraging to see our state act when Federal regulations have failed to act in the best interests of the citizens 
they serve. Working in Human Resources and seeking the direct impact compensation has on business, budget, 
and payroll, I can know this law will not propose undue hardship for our business or employees. This is 
particularly important due to my work in the not for profit field, as this industry is often cited as being 
negatively impacted by the proposed changes. 

We should seek to find a balance between, running a successful, profitable, sustainable business model, while 
supporting the employees and families that make them successful and I believe this law is a good step forward 
than our current system. It catches wages up to more current levels, allows employers to finally be able to 
include some commission in the calculation, and it prevents this travesty in the overtime wage gap from 
happening again to prevent this lapse in protection for workers when our governing bodies fail to act. 

Please know as a business leader, and a human capital talent specialist, this proposed lawmaking will be in the 
longer term in the best interests for businesses and for employees. 

Thank you . 

5uny Jfoepp 
Tony Knepp, SHRM"CP 
Human Resources Generalist II 
Masonic Villages 
(717) 367-1121Ext. 33061 
TKnepp@masonicvillages.org 

As part t>l rvi.1,omr Vil).1~1.:s' wn ,trv >111>11 tl'ort,, pli·aw rnr1,idcr 1he c1v:i1L>nrnenl heiorc 1m11uni: tins email u11n«1 essarily l'his e·mJil llll'S.<;,1ge, l{lgelher 
with any ,1tlad11n1:·nls, "[or the- >l'k u,;e ol tht tnlendcd ri.:uptt nl( >) ,n11l 111ily wnuin rnnrltler1lt.tl, 1'1 ll .. inti/or rrivilq:cd i11for 1n.u1011, Any un;LL1l lwnt.cd 
r ev1ew, use, lli~Liosu1 L, iot w<11 ur11g. 01 d.s'r :hutiun is prnlulrrwl.l If ynu :ire 11ol tltc:- 111tc11ded re11pienl .ind have re~civcd tltis mcssa~e in er-rnr. p!ease rnnt~tl 
lht! serHler inuucl.lr.1rc!y ;rnc! 1k5tr ny ;ill copies L>f th1· 11rtgi11;1( llll'S'nge :rncl :1l1.1chm1•11\s 
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Kathy Cooper 

From: 
Sent: 
To: 
Subject: 

Michael Hodgson <info@actionnetwork.org> 
Thursday, July 26, 2018 5:47 PM 
Smolock, Bryan 
I Support The New Overtime Rule 

Bryan Smo\ock, 

JUL 2 7 2018 

Independent Regulatory 
Review Commission 

The business community wants to prevent you from implementing this, but 

actual working class people want you to make it happen. I strongly support 

the regulation being proposed by the POLI to restore overtime pay to 

465,000 workers. This move alone will give the PA economy a boost while 

decreasing financial burdens on literally thousands of Pennsylvanians from 

urban to rural communities. This is long past due. 

Michael Hodgson 

michaelhhodgson@gmail.com 

1245 Main Street 

Akron, Pennsylvania 17501 

1 



Kathy Cooper 

From: 
Sent: 
To: 

Smolock, Bryan <bsmolock@pa.gov> 
Monday, July 16, 2018 7:36 AM 
IRRC; Kathy Cooper 

Cc: 
Subject: 

Rapach, Jennifer Buchanan; Haffner, Garrett; Schramm, Robert (U-OCC) 
FW: PA minimum wage act 

From: dylan z (mailto:flyingsabot@gmail.com] 
Sent: Sunday, July 15, 2018 4:36 PM 
To: Smolock, Bryan <bsmolock@pa.gov> 
Subject: Fwd: PA minimum wage act 

------- Forwarded message -----
From: dylan z <flyingsabot@gmail.com> 
Date: Thursday, July 12, 2018 
Subject: PA minimum wage act 
To: Bsmolock@pa.giv 

Mr. Smolock 

JUL 16 2018 

Independent Regulatory 
Review Commfssloo 

I'm writing to you to express my support for the pending proposal to raise the threshold for overtime eligibility to 
salaried employees making up to roughly 47,000 a year. Not only do "salaried" positions create a class of employee who 
can be worked well beyond what is fair and fairly compensated, but this loophole raises incentive for employers to place 
everyone they think they can get away with in the salaried category, creating a a catch 22 in which folk who are afraid to 
lose their job have already lost a significant part of the wages a job ought to entail, while still being afraid to speak up. 
Furthermore, even the sommelier deserves to be compensated for their entire labor and not simply ridden like a horse. 
Thank you 
Dylan Bergman 



Kathy Cooper 

From: 
Sent: 
To: 
Subject 

Stephanie Frank < info@actionnetwork.org > 

Friday, July 20, 2018 4:34 PM 
Smolock, Bryan 
I Support The New Overtime Rule 

Bryan Smolock, 

JUL 2 3 2018 

I~~ 
~e.r~~ 

I am writing to express my strong support for the regulation proposed by 

the Pennsylvania Department of Labor and Industry to restore overtime 

pay for an estimated 465,000 workers by phasing in a requirement that 

Pennsylvania salaried workers earning below $47,892 automatically be 

eligible for overtime. 

I have '*already* benefited from this rule. When it was expected to go into 

effect federally, my employer raised my salary to exceed the overtime 

threshold. Despite the federal rule being held up in the courts, my raise 

was kept in place. There are weeks I work weekends or late into the 

evening and I appreciate that time being recognized in a monetary way. 

The increase in pay turned out to be vitally important to my family, since 

after it went into effect I became the sole breadwinner for my household 

due to my husband having to stop work for medical reasons. I'm sure we 

could have cover our bills otherwise. 

For decades after the passage of federal and state laws on overtime it was 

accepted that moderately-paid salaried workers in the United States and 

Pennsylvania should receive overtime pay. 

At one point, six out of 10 salaried workers automatically received overtime 

pay or they could go home after a 40-hour work week. Unfortunately, 

however, the federal and Pennsylvania salary levels below which all 

executive, administration and professional workers receive overtime pay 

have not changed since the mid-1970s. Therefore, fewer than one in 10 

salaried workers today is automatically eligible for overtime. 

As a result, the 40-hour work week, and the right to overtime pay, have 
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been taken away from nearly half a million Pennsylvania salaried workers. 

Hundreds of thousands of department managers at big box stores, fast 

food shift supervisors, paralegals in law firms, manufacturing team leaders, 

office managers, and other salaried workers work for free over 40 hours. 

They often work 50 or 60 hours per week for an effective hourly rate of $10 

per hour or less even though they perform the same duties as hourly 

personnel for most or their work week. 

Fortunately, just as states have the right to establish a minimum wage 

higher than the federal minimum wage, they also have the right to set a 

higher overtime threshold . Neighboring New York has already updated its 

thresholds. I applaud Gov. Wolfs proposal that Pennsylvania do the same. 

I also applaud his decision to phase in this change over three years -

giving businesses ample time to adjust. Good Pennsylvania businesses 

that recognize their employees as their most important asset, such as 

Altoona-based Sheetz, have already decided to lift their salaries to the 

level proposed by Gov. Wolf. 

Many of the same forces that opposed the 40-hour work week a century 

ago - and also opposed a minimum wage, child labor laws, health and 

safety standards and every other requirement that business treat 

employees decently-will reflexively oppose Gov. Wolfs common-sense 

proposal. Since the governor's action and authority to make this change is 

rooted in state law, It should be implemented. 

Thank you. This will (and has) help people like myself. 

Stephanie Frank 

ssfrank21 S@vahoo.com 

272 Briggs St. 

Harrisburg, Pennsylvania 17102 



Kathy Cooper 

From: 
Sent 
To: 
Subject 

Timothy Dunleavy <info@email.actionnetwork.org> 
Friday, August 03, 2018 12:22 PM 
IRRC 
I Support the New Overtime Regulation. 

George Sedwick, 

Dear Chairman George Sedwick: 

AUG -· 3 2018 

Independent Regulatory 
Review Commission 

As a worker who was forced for several years to work 10-15 hours I week 

of unpaid overtime, I am writing to support the Department of Labor and 

Industry's new regulation "Amendments to 34 Pa. Code Chapter 231 

regarding Overtime Pay" [Minimum Wage #12-106 (IRRC# 3202)). While 

my company was eventually sanctioned for this policy, I never received my 

full back pay. I know the pressures and frustrations associated with this 

terrible business practice. Governor Wolfs proposed change regarding the 

Executive, Administrative, and Professional (EAP) salaried worker 

exemptions is a crucial step toward preventing worker misclassification on 

the job and the exploitation of labor. 

In Pennsylvania, there are an estimated 465,000 workers who currently fall 

into the EAP exemption but would not be exempt under the proposed 

regulation. The current federal level for workers included in the Fair labor 

Standards Act is $23,660, however. the state level can be as low as 

$8,600; the new regulation raises the threshold to $48,000. 

In 1975, more than 60% of salaried workers nationwide were protected by 

overtime laws, but today it's only 8%. This regulation is crucial for working 

men and women because of the continuous increases to the costs of living 

and housing after 40 years since the last regulation. 

When President Trump rejected the U.S. Department of Labor's new 

overtime protections American workers lost over $1 billion in their yearly 

salary. We must act at the state and local levels to take on the 

responsibility when workers are abandoned at the federal level. Workers 
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should be compensated for every hour they work, regardless of their 

classification. 

Sincerely, 

Timothy Dunleavy 

duntim77@yahoo.com 

537 Cricklewood Drive 

State College, Pennsylvania 16803 
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Kathy Cooper 

From: 
Sent 
To: 
Subject: 

Jon Eich <joneich@aol.com> 
Saturday, July 21. 2018 12:20 PM 
Smolock, Bryan 
Updating overtime regulations 

Bryan M. Smolock, Director, Bureau of Labor Law Compliance 
651 Boas Street, Room 1301, 
Harrisburg, PA 17121 

Dear Mr. Smolock: 

~~ ~IJW'~[Q) 
JUL 2 3 2018 

Independent Regulatory 
Review Commission 

It has come to my attention that the Department of Labor and Industry is considering updating the wage level where 
workers would be eligible for overtime. 

The Department of Labor and Industry (DLI) should act immediately to raise the overtime threshold to $47,892, a change 
that would bring guaranteed overtime protection to over 465,000 more workers in Pennsylvania based on their salary 
alone. 

In 1975, more than 60% of salaried workers nationwide were protected by overtime laws, but today it's only 8%. Updating 
overtime regulations is one of the most important steps DLI can take to protect working families. 

A popular refrain is that people should work for a living. We build a middle class by having wages that support 
families. Higher wages allow famil ies to purchase more than just the bare necessities of food and shelter. This spending 
supports businesses large and small, creating prosperity for more individuals and families. It is important that employees 
who work additional hours for their employers benefit from the fruits of their labor - for themselves, their family, and their 
community. 

Thank you for your time and consideration of this request. 

Sincerely, 

Jon Eich 
930 Hart Circle 
State College, PA 16801 
814-876-2264 
JonEich@aol.com 
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Kathy Cooper 

From: 
Sent 
To: 
Subject: 

Susie Bigelow <info@actionnetwork.org> 
Sunday, July 29, 2018 10:41 AM 
Smolock, Bryan 
I Support The New Overtime Rule 

Bryan Smolock, 

JUL 3 0 2018 

Independent Regulatory 
Review Commission 

It is said that money is the root of all evil. I do not believe that; I believe we 

use money as a convention in order to provide ourselves with our basic 

needs of food, shelter, clothing and Medicine when we are ill . 

The root of all evil is GREED. The greed of corporate America and the 

wealthy is unsustainable. If you abuse the people by withholding a living 

wage, and dismissing their time as unimportant to them but necessary to 

you, without overtime to compensate, you will no longer have a society 

that can support the habits of the rich. 

Though this would not be my goal, it does create an argument for paying 

overtime. I see anyone who has to work more than 40 hours a week 

deserving of overtime. But if this law is all we can get at this time I am for 

it! 

Therefore, I am writing to express my strong support for the regulation 

proposed by the Pennsylvania Department of Labor and Industry to restore 

overtime pay for an estimated 465,000 workers by phasing in a 

requirement that Pennsylvania salaried workers earning below $47,892 

automatically be eligible for overtime. 

Susie Bigelow 

MommaJOYc@aol.com 

2023 Mountain Rd 

Hamburg, Pennsylvania 195268739 
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Kathy Cooper 

From: 
Sent 
To: 

Smolock, Bryan <bsmolock@pa.gov> 
Wednesday, July 11, 2018 12:07 PM 
IRRC; Kathy Cooper 

Cc: 
Subject 

Schramm, Robert (U-OCQ; Rapach, Jennifer Buchanan 
Fwd: 

Get Outlook for iOS 

From: Bobbi Linskens <wrightba77@gmail.com> 
Sent: Wednesday, July 11, 2018 12:03:27 PM 
To: Smolock, Bryan 
Subject: 

~~ 
JUL 11 ?.C'~ 

Independent Regulatorv 
mission 

I am writing to express my strong support for the regulation proposed by the Pennsylvania Department of Labor 
and Industry regarding the Executive, Administrative, and Professional (EAP) salaried worker exemptions. The 
prior regulation has been in place since 1977 and has not kept pace with the cost of living and housing in 
Pennsylvania, or with the realities of our workplaces. 

Sincerely 
Bobbi Linskens 
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Kathy Cooper 

From: 
Sent: 
To: 
Subject 

TO WHOM IT MAY CONCERN, 

Jim Blanski <jmb@Blanskienergy.com> 
Tuesday, June 19, 2018 1:07 PM 
IRRC 
OverTime 

Over time should be on all work beyond a 40 hour week. Over time should be applied to anytime a 
shift goes more than a normal 8 hour period unless then agreed shift is set up for 4-10 hour or 3-12 hour shifts. 
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Thanh you, James Blanski 

JUN 19 2018 

Independent Regulatory 
Review Commission 






