
Proposed Amended Language 1 

"Any underground facility owner that fails to mark, locate, or otherwise 
accurately provide the position and number of its underground facilities which 
may be affected by a planned excavation or demolition, in accordance with the 
provisions of this Act, shall be liable for actual costs of: (i) labor,· (ii) parts, and 
(iii) equipment and personnel on standby, incurred by an excavator damaging 
a facility owned, operated or controlled by the underground facility owner. An 
excavator that damages· an underground facility in violation of the provisions 
of this Act shall only be liable for actual costs of: (i) labor, (ii) parts, and (iii) 
equipment and personnel on standby, incurred by the underground facility 
owner that owns or controls the damaged underground facility. Provisions in 
any contract, public or private, which attempt to limit the rights of excavators 
under this section shall not be valid for any reason, and any attempted waiver 
of this section shall be void and unenforceable as against public policy and any 
such attempted waiver shall be reported to the commission." 



Proposed Amended Language 2 

Section 8. The One Call System shall have the authority to design, 
establish and administer a voluntary payment dispute resolution 
process which may be used by excavators, facility owners, designers, 
project owners and other involved persons. The process shall provide 
for dispute resolution panels selected from among a list of 
representatives of stakeholder groups, including facility owners, 
excavators, designers and regulators. The process established under 
this section may not be used to settle or· resolve alleged violations of 
this act nor may involve any issues related to the [department's] 
commission's enforcement activities. In any proceeding brought to 
resolve a payment dispute between an excavator and a facility owner 
arising out of or relating to damages claimed as a result of an impact to 
a line or facility, the prevailing party shall be awarded a reasonable 
attorney fee in an amount to be determined by the court or arbitrator, 
together with expenses. 





Production moves down the line 





SAFETY is the REAL Issue 
- - - - - - - -- - - -

' . 
. . 

No Standby Time 'in la~ -., 

o Walnut Creek, CA - November 9, 
2004, leaving five employees 
dead and four seriously injured, 
was completely preventable. The 
primary cause of the incident 
was that the location of the 
:Qetroleum line was not known by 
the employees working in the 
area. Several employers failed to 
take required action and 
committed errors that 
contributed to the failure to 
determine and mark the location 
of the utility line." 

o Utility Contractor I 
SEPTEMBER 2005 

o Should imp~ove facility 
owner markings 

o Should encourage 
contractors to re-call for 
locates, if visible signs of 
lines 

o Should encourage use of 
better technology and 
.Subsurface Utility 
Engineering 

o Should encourage better 
facility owner maps 



State Officials Determined To Prevent Another Walnut Creek Disaster 

California Seeks Tougher 
ACCORDING TO RON OUTSKY, PRESIDENT 

OF UNDERGROUND SERVICE ALERT OF 

SOUTHERN CALIFORNIA, "NOTHING EVER 

HAPPENS UNLESS THERE HAS BEEN 

SOME SORT OF WAKE-UP CALL IN THE 

FORM OF AN ACCIDENT OR TRAGEDY. " 

LAST NOVEMBER, THAT WAKE-UP CALL 

CAME WHEN A BACKHOE EXCAVATING 

FOR A WATER DISTRIBUTION LINE PUNC

TURED A BURIED HIGH-PRESSURE FUEL 

PIPELINE IN DOWNTOWN WALNUT CREEK, 

CALIF. GASOLINE RELEASED INTO THE 

WATER PIPE TRENCH WAS IGNITED BY 

WELDING ACTIVITIES INSIDE THE PIPE, 

CREATING A FIREBALL SEVERAL STO

RIES HIGH THAT KILLED AVE WORKERS 

AND SEVERELY BURNED FOUR OTHERS. 

THE BLAST WAS THE NATION'S DEA~ 

LIEST LIQUID PIPELINE EXPLOSION IN 
California Senator Tom Torlakson convened a hearing to solicit recommendations on how 

MORE THAN 20 YEARS. (SEE SIDEBAR to prevent future breaches of hazardous subsurface utilities. Photo by Craig Cheslog, the 

FOR DETAILS.) senator's district director. 

BY SUSAN WIWAMS, 
SENIOR EDITOR 

ince the completion of 
the accident investiga
tion in May 2005, the 
California legislature, the 
California Division of 
Occupational Safety and 

Health (DOSH) and the local con
struction industry have been explor
ing ways to prevent future breaches 
of hazardous subsurface utilities. 

A Preventable Accident 
In a press release issued by the 
California Department of Industrial 
Relations on May 5, DOSH Acting Chief 
Len Welsh said: "After a six-month, thor
ough investigation, Cal/OSHA [DOSH's 
enforcement arm] has determined 
that the explosion that occurred 
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November 9, 2004, leaving five 
employees dead and four seriously 
®ured was completelr. reventable. 
The rimary cause of the incident was 
chat lhe location of the petroleum line 
was not known by the employees 
working in the area. Several employers 
failed to take re uired action and 
committed errors that contributed to 
the failure to determine and mark the 
location of the utility line." 

Welsh later reiterated that "human 
perlormance failures" had been found 
at various levels. "The ultimate answer 
to something like this," he said, "is to 
construct a system that is resistant to 
such failures," that is, one. with "back
up, redundancy and quality control." 

Damage Prevention Recommendations 
On June 10, California State Senator 
Tom Torlakson (D-Antioch), in whose 

district the accident occurred, held a 
Senate Select Committee on Bay Area 
Infrastructure hearing to solicit dam
age prevention recommendations. "We 
had a tragedy here that was incredible 
in its consequences," said Torlakson. 
"We're here today to find out how we 
can avoid such a casualty ever hap
pening again, and to look at where 
current state laws and regulations 
worked and where they didn't:' 
Commenting that current methods of 
protecting hazardous underground 
utilities were "very ad hoc," he indicat
ed that he intended to push for 
tighter laws regulating how utilities 
are marked. 

At present, state law requires Bay 
Area excavators, before digging, to call 
the one-call center (Underground 
Service Alert of Central/Northern 
California, Nevada and Hawaii-USA 



Locate Regulations 
DOSH's investigations division, added 
another recommendation-this one 
aimed at both public agencies and 
underground utility construction con
tractors. For some time she has pub
licly decried the fact that current 
laws do not require public agencies 
to review bidders ' safety histories 
before awarding multi-million-dollar 
contracts. "Without such a law," she 
said, "contractors who cut corners 
gain an advantage in a state that 
requires public contracts go to the 
lowest 'responsible bidder'." 
Schreiberg, who worked with Sen. 
Torlakson on an elevator safety bill 
several years ago, is expected to pro
vide input on any new locate legisla
tion. 

North) that in turn contacts the own
ers of any underground pipelines and 
utilities in the vicinity of the pro
posed excavation. Those owners must 
locate and mark their lines or other
wise advise workers of their location. 
Utility companies either use in-house 
"line riders" (personnel who mark 
pipeline locations) or outsource the 
job to professional locating firms. 
Currently, there are no state laws 
requiring that locators receive spe
cific training or that their perform
ance be monitored. 

The primary recommendations for 
safe excavation near subsurface utili
ties suggested at the June 10 hearing 
included requirements that: 
• locators be certified and monitored; 
• locators use the "best technology 

available"-e.g., Ground 
Penetrating Radar (GPR), Global 
Positioning System (GPS), 
Orthographic and Satellite Images, 
Surface Utility Engineering (SUE) or 
Geographic Information System 
(GIS)-to determine/verify a 
pipeline's location, or dig by hand 
at specific intervals to expose the 
pipeline; 

• hazards be better highlighted on 
design and construction drawings; 
and 

• pipeline companies respond in a 
timely manner to contractor 
requests for information about 
their underground utilities. 

Torlakson also indicated that he 
might consider legislation to increase 
the fines that Cal/OSHA can levy. (See 
sidebar for the fines levied against 
the employers involved in the Walnut 
Creek accident.) 

At the hearing, Mark Breslin, execu
tive director of the Engineering & 
Utility Contractors Association 
(EUCA), made the following addi
tional recommendations: 
• Require multi-party verification of 

subsurface utilities by mandating 

that utility owners respond to 
utility locate requests placed by 
design engineers through the one
call centers. 

• Require as-built drawings [a 
detailed depiction of facilities as 
installed in the field) to be updated 
within a reasonable time period, 
either by the utility owner or the 
utility contractor. 

• Require mandatory participation in 
requested "Field Meets" of all stake
holders in construction projects 
that involve hazardous subsurface 
utilities. 

• Require USA North and 
its utility owner mem
bers to provide direct 
contact information to 
excavators, 24 hours a 
day, seven days a week, 
when requested, in the 
event that they have a 
question about the loca
tion of a facility. USA 
North members should 
also be required to 
respond to requests for 
additional utility verifica
tion within a reasonable 
timeframe. 

• Require USA North to 
incorporate a variety of 
industry stakeholders on 
their board. These should 
include, but not be lim
ited to, design engineers, 
excavation contractors, 
utility locators, and pub
lic agencies, as well as 
utility owners/operators. 

(Note: USA North 

The Implementation Process 
EUCA's Breslin concluded his June 10 
hearing testimony by saying that 
"change will not come about without 

responds to the latter two 
recommendations under 
the "Stakeholders Look 
Ahead" header below.) 

Interviewed for a May 5 
article in the Contra Costa 
Times, Frances Schreiberg, 
a former staff attorney for 

Locator Erik Lawson uses a Radiodetection RD400 Line 
Locating unit while marking utilities for Citi Lites. Inc., a 
15-year-old, family-run locating business that provides 
statewide coverage from its base in Pequot Lakes, Minn. 
(218-568-4744). 
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the oversight of the legislature and 
Cal/OSHA, as resistance to change is 
part of most organizational cultures, 
as well as the human condition." Both 
Senator Torlakson, who has a long his
tory of consumer protection and pub-

changes in the Labor Code. If the task 
force process currently underway 
identifies potential legislation, the sen
ator has said that he will support the 
necessary statutory changes. This 
would mean introducing a bill in early 

2006. Under nor-

We had a tragedy 
mal timelines, bills 
signed by the gov
ernor in 2006 
would take effect 
on January 1, 
2007. 

ti 'l 
co 1sec. er 

to ol 

worked and where tl1ey didn't. 
-Cal~fornia Senator 

Toni Torlakson 

Stakeholders Look 
Ahead 
In order to pro
vide readers with 
a realistic perspec
tive of the recom
mended changes, 

lie safety legislation in California, and 
Cal/OSHAActing ChiefWelsh have 
risen to the challenge.At the hearing, 
Torlakson indicated that some of the 
proposed reforms would most likely 
require changes to state law. To that 
end, CaVOSHA's Welsh convened a 
task force of representatives from 
public agencies, construction compa
nies and utility owners on July 26 to 
develop specific recommendations for 
new state regulations and potential 
legislation. 

While no new substantive damage 
prevention proposals were made, 
attendees did discuss the possibility of 
moving Government Code 4216 (cur
rent laws regarding excavation) to the 
Labor Code, which would allow 
Cal/OSHA to enforce those laws.At 
present, the only recourse for some
one making a complaint under Code 
4216 is through the agency issuing 
the work permit, the local district 
attorney or the State Attorney Gen
eral's office.At press time, Welsh had 
plans to convene a smaller committee 
of stakeholders in early September to 
finalize the recommended changes to 
the regulations governing how utili
ties are located and marked. 

According to Sen.Torlakson's office, 
CAL DOSH and the DOSH Standards 
Board (the rule-making body) can 
then act quickly to identify and estab
lish any administrative or regulatory 
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Utility Contractor 
asked a number of government and 
industry stakeholders to comment on 
the recommendations, implementa
tion process and long-range effects of 
tougher locate rules. 

Callfumia Sen. Tom Torlakson: 
"We will find ways to tighten the 
laws to provide more safety and 
accountability," said Torlakson at the 
June 10 hearing. When recently asked 
whether or not he was optimistic 
about his chances of getting such leg
islation passed, SenatorTorlakson 
said: "In the past, I have been suc
cessful on many public 
policy issues when I've brought 
together diverse groups, started a pos
itive dialogue and looked for areas of 
agreement. Regarding the matter at 
hand, we are awaiting the recommen
dations of the Cal/OSHA task force 
and looking forward to a broad-based, 
collaborative discussion of the 
issues." 

Bob KIPA ,,,...,.,,, of the Common Ground 
Alliance: 
"In general, we are supportive any 
time safety and damage prevention is 
improved by replacing existing prac
tices, when possible, with CGA Best 
Practices," said Kipp.According to 
Kipp, the CGA practices that address 
the recommendations from the June 
10 hearing include: minimum training 

guidelines and practices for locators; 
guidelines for auditing the work of 
locators; designer adherence to all 
federal, state and local guidelines, 
codes, statutes and other facility 
owner/operator standards; and the 
facilitation of field meets by one-call 
centers. "It is important, however, to 
focus on all aspects of the damage 
prevention process, not just those 
specifically related to the Walnut 
Creek incident," said Kipp. "The CGA 
Best Practices provides an excellent 
framework for considering all of the 
relevant issues." (The latest version of 
the CGA Best Practices can be down
loaded from the website at www. 
commongroundalliance.com.) 

Mark Breslin, executive director of the 
Engineering & Utility Canhclots Assodalion: 
While he expects that Senator 
Torlakson and Cal/OSHA will ulti
mately be successful in implement
ing changes, Breslin acknowledged 
that some of the recommendations 
were likely to generate opposition
for example: requiring utility locators 
to respond to locate requests from 
design engineers; any additional lia
bility for owners, designers or loca
tors; updating as-built drawings in a 
timely manner; and providing the 
contractor direct access to the utili
ties for the purpose of getting clarifi
cation on utility location.Asked what 
role EUCA was likely to play in the 
implementation process, Breslin 
replied that the association had 
already played a significant role in 
providing expert testimony to the 
state legislature and to Cal/OSHA on 
ways to prevent a similar incident 
from ever happening again. "And, as it 
has for more than three years," said 
Breslin, "EUCA will continue to 
actively participate in the California 
Damage Prevention Committee, 
which is now a recognized Regional 
Common Ground Alliance Chapter." 

Ron OfltsJI¥, president, US4 South: 
Olitsky's reaction to the four primary 
recommendations from the June 10 
hearing was that he did not expect 
them to have a direct impact on the 
operations of the USA South one-call 
center. When asked if he thought 



Torlakson and Cal/OSHA would be 
successful in their efforts to tighten 
the laws and regulations, he pointed 
out that the major changes in Cali
fornia's Government Code spelling 
out the responsibilities and require
ments of excavators and owners of 
underground lines were made when 
one man was electrocuted after hit
ting a transmission line and that USA 
South was established three months 
after a hit on a Chevron line in 1976 
that killed nine people. "My gut feel
ing;' said Olitsky, "is that avoiding 
another Walnut Creek tragedy will 
require stronger adherence [to laws 
and regulations] by both excavators 
and facility owners." 

Don Heyer, operations manager, USA Norlh: 
Like Olitsky, Heyer does not expect 
the four primary recommendations 
that came out of the June 10 hearing 
to place any additional burdens on 
the USA North call center. "Our cen
ter is dedicated to doing all that is 
possible to prevent such a situation 
from ever occurring again," said Heyer. 
He also expressed the opinion that 
the owners/operators of under
ground facilities should be required 
to use the "best technology available," 
specifically "Subsurface Ut!ility Engin
eerio , (SUE) at its h.i hest level" when 
locating their facilities. 

With regard to Breslin's recommen
dations regarding USA North opera
tions, Heyer said: 
• "The center's board decided that 

2417 operation is not necessary 
because: 1) the excavator has suffi
cient time [two working days] to 
notify the center, and 2) the cost to 
operate the center 24/7 would be 
substantial. For convenience, the 
center has introduced Internet 
Access for excavators to manage 
their tickets online 2417 ." 

• "Calling the center [rather than the 
utility owner(s) directly] allows the 
excavator to make one call to noti
fy all members who may have 
underground facilities at the exca
vator's job site, thereby creating a 
safety net. The center records the 
conversation with the excavator to 
provide proof of the call and docu
ment the information that was pro-

The Walnut Creek Pipeline Explosion 

The following accident summary is from a May 5, 2005 press release 
issued by the Cal/OSHA: "On November 9, 2004, at 1:22 p.m., an 

excavator operated by Mountain Cascade, Inc. (MCI) punctured a high-pres
sure petroleum line owned by Kinder Morgan Energy Partners, L.P. (KMP). 
MCI was constructing a large water supply line for East Bay Municipal 
Utility District (EBMUD). Gasoline was released into the pipe trench and 
was ignited by the welding activities of Matamoros Pipelines, Inc., a weld
ing subcontractor working for MCI. The resulting explosion and fire fatally 
injured five employees and seriously injured four other employees. All of 
the victims worked for Matamoros and MCI, and all fatalities and injuries 
were due to the explosion and fire. There was also extensive property 
damage." 

The press release also announced the Cal/OSHA citations issued against 
the employers for violations leading to the explosion. Because Cal/OSHA 
determined that the failure to accurately mark the pipeline was the biggest 
single factor in the deadly blast, KMP was cited for two "serious willful" 
violations and fined $140,000-the stiffest possible penalty. MCI and 
Carollo Engineering (the firm that designed the water main's route) each 
received "serious, accident-related" citations and were fined $22,500. 
EBMUD, which was responsible for hiring MCI, was cited for one "serious" 
violation and fined $6, 750. All the parties cited have appealed the rulings. 

Cal/OSHA has an additional investigation underway through its Bureau of 
Investigations. That body's findings, which focus on possible criminal 
liability involved in the accident, will be given in a confidential report to the 
Contra Costa District Attorney's Office this year for a determination as to 
whether criminal charges are applicable. The accident has also generated 
at least three wrongful death lawsuits and one injury lawsuit in Alameda 
and Contra Costa Superior Courts. On July 6, the state fire marshal 
slapped an additional $500,000 fine-the legal maximum-on KMP for 
failing to accurately mark the location of its pipeline. 

vided. This saves the excavator 
from making additional calls or 
making the wrong direct call." 

• "For 30 years, our center has uti
lized a three "No Response" follow
up procedure. This procedure was 
reviewed, revised and approved 
with 100 percent consensus by the 
California Damage Prevention Com
mittee. The center has also sug
gested that the CDPC recommend 
Active Positive Response to the 
board to increase communications 
between the excavator and our 
members by providing a copy of 
the ticket to the excavator with the 
explanation of how each member 
responded to the excavation site 
(provided information, marked or 
staked its facilities, advised of clear
ance, etc)." 

• ''As a Non-Profit Mutual Benefit 
Corporation, our board has a vari
ety of industry stakeholders and 
they are public works, gas, electric, 
one-call, sewer, telecommunica
tions, water, and oil. The board has 
already established two Regional 
Partnerships-in California (Cali
fornia Damage Prevention Commit
tee) and Nevada (Nevada Regional 
CGA Partnership Committee)-and 
soon there will be a third in Hawaii. 
The Regional Partnerships are a 
committee of our board and have 
achieved representation from all 
stakeholders identified by the CGA 
except insurance and railroad. Our 
board is dedicated to doing every
thing possible to keep all stake
holders involved in damage preven
tion through the Regional 
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Partnership Committees." 

Eben Wyman, vice president tlf Government 
Relations, National UIJ/it:f Contraclors 
Auoclatlon: 
"The Walnut Creek incident under
scores the fact that damage preven
tion is about communication among 
all parties involved in excavation 
activities ," said Wyman. "It's true that 
requiring contractors to call the one
call center before digging is a funda
mental part of protecting under
ground facilities, but the accurate 
marking and verification of the loca
tion of those facilities is just as impor
tant. That point is sometimes lost in 
the discussion of Qreventing acci
dents. NUCA will continue to work as 
an active member of the Common 
Ground Alliance to promote shared 
responsibility among all stakeholders 
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in damage prevention." Responding to 
Breslin's and Heyer's comments 
regarding 2417 one-call center opera
tion, Wyman added, "NUCA supports 
the CGA Best Practices, and 2417 
o eration is a CGA best practice." 

(Note: The National Utility Locating 
Contractors Association declined to 
comment on the pro_Qosed legislative 
and regulatory changes in California.) 

In almost every case, accidents like 
the Walnut Creek ex losion result 
from a series of events, each one com
pounding the Qossibility of an acci
dent occur1ing.An action performed, 
or an action that is not performed, can 
be one of the links in the chain of 
events that leads to an accident, or as 
one reporter called the Walnut Creek 
explosion, "a virtual 'perfect torm' of 
industrial disaster." 

Interviewed for a May 6 article in 
the Contra Costa Times, Cal/OSHA's 
lead investigator Steve Hart, said, ''I'll 
be the first to admit that in Walnut 
Creek the whole system did fail." 
Brcakin ' the links in the chain of 
human performance failures that can 
lead to such a system-wide failure is 
precisely the focus of current efforts 
by the California legislature and the 
California Division of Occupational 
Safety and Health. However, as Breslin 
noted in his hearing testin10ny, "con
tractors, design engineers, utility loca
tors and utility owners all need to 
strive for a higher level of perform
ance in the future." In short, success in 
preventing another Walnut Creek dis
aster "will take a willin ncss to 

embrace change and responsibilities 
as never before." UC 



Roles and Responsibilities 
o It is the statutory responsibility of a facility 

owner to lllark their lines within 18 inches of 
their line. 

o Current law has a loophole under the 
Economic Loss Doctrine: 
CJ Contractor cannot recover losses except when 

personal property or property damage occurs; 
c Facility owner can recover from the contractor 

• Contractor is billed by facility owner for repair 
• Contractor makes a business decision to pay or fight 



Advocate for Locator Regulation 
o Locators are not regulated, nor are they 

licensed 
o Most Facility Owners use Third Party 

Locators 
o Third Party Locators are usually paid low 

grade wages 



Uniform Color Code49t 

The followin'g APWA uniform color code (ANSI Z535.1) shall be adopted as the 
uniform color code for marking excavation sites and underground facilities in 
conflict with an excavation. This recommendation is not intended to preempt any 
existing state requirement that specifies other colors. 

White 

Blue 

Purp&e 

Green 

Proposed Excavation 

Temporary Survey Markings 

Electric Po er Lines. Cables, Conduit, and Lighting Cables 

Gas, Oil, Steam, Petroleum, or Gaseous Materials 

Communication, Alarm or Signal Lines, Cables, or Conduit 

Potable Water 

Redaimed Water, Irrigation. and Slurry Lines 

Sewers and Drain Lines 

Color Code (ANSI Standard Z535.1) 



Examp es of Daily 
Mis-Marked Line 7' off mark 
• A mismarked telecommunication 

line that was damaged. 
• It was 7 ft off the mark. 
• This occurred at a sewer project 

in Montgomery County in May 
2017. 

• The crew experienced 45 minutes 
of standby time and management 
costs contacting the facility 
owner. 

• One resident was left without . 
service. 



Examples of Daily 
Mis-Marked Line 7' off mark 

Excavator on 
Stand-By Tiine 
until Gas 
Coinpany 
Repairs Broken 
Gas Line 



Mis-Marked Line 6' off mark 



Mis-Marked Line 32" off mark 

Gas Co. marked their old, abandoned steel gas line which excavator 
found Successfully. Live PVC gas line was not marked and found (and 
broke) 32" From the mark for the steel gas line. This happened during 
the winter and 200+ Homes were without heat. Gas Co. won eventual 
$ioo,ooo+ lawsuit for damages. EVEN MARKS OFF BY INCHES CAN 
BE A VERY BIG DEAL! 



Mis-Marked Lines 

Gas Co. marked their old, abandoned steel gas line which excavator 
found Successfully. Live PVC gas line was not marked and found (and 
broke) 32" From the mark for the steel gas line. This happened during 
the winter and 200+ Homes were without heat. Gas Co. won eventual 
$ioo,ooo+ lawsuit for damages. EVEN MARKS OFF BY INCHES CAN 
BE A VERY BIG DEAL! 



Standby Time for Un-Marked Line 

Uwrmttced Gas'l..ine bmkal. 
12:36 

Gas Co_ repair is completed. Gas Co_ now marks their 
Line correctly. 2:11 PM 

Gas Co_ allo\'\"S excavator to return to WOt"k 

2:22 P~f 



Un-Marked Line 
• A contractor broke a unmarked 6" water 

main stub out of a 20" main in West Pittston, 
Luzerne County back in September 2017. 

• The 20" main was marked (highlighted in 
pink), but not the 6" diameter stub. (These 
pictures were taken several days after the 
damaged occurred.) 

• The contractor incurred $25,000.00 in costs 
associated with this damage. 

• The contractor tried to recover costs through 
the project owner since they had no recourse 
to bill the facility owner. 

• The contractor ended up receiving 
substantially less money than needed to cover 
their costs. 

• It took the facility owner over 36 hours to 
shut down the main. 

• There were residents, businesses, and a . 
school that were impacted. 



Mis-Marked Gas Line 

Gas Line 
Marked by 
paint on 
Snow covered 
road/lawn. 

If snow melts 
prior to arrival 
of Excavator, 
mark will be 
gone and 
catastrophe 
may occur. 



Mis-Marked Lines 
• The is a violation of the proper markings under the law. 
• What do all these lines mean to anyone other than the 

locator? 



Un-Marked Line 

U1'~1ARKED Gas Se1~ice Line 
(lille also emWdd@d in road, on~- S'" deep) 



Mis-Marked Lines 
• This line was mis-marked by over two feet outside the 

tolerance zone of 18 inches. 



Mis-Marked gas line in 2013 - Reported gas line to 
facility owner for mapping - Same location mis
marked in 2015 - Filed PUC Complaint in 2015 

2 lines + unmarked gas line on 
far right in 2013 

Only marked first 2 lines again in 
2015 



Un-Marked Multiple Lines 



Mis-Marked Line 5' off mark 
• Contractor not responsible for cost to repair damaged 

water line per the Act, but cannot continue with his work 
until repair is complete - incurs significant stand-by costs. 



Incident Clalm Sumbltttd to 
Oatt. Inddeni Type lnddtnt Loa.tloa Saper!Form11m Rtcdnd? Rctofnd! Recordable? Safety Violation? D!Rn Ac don Saftty MH.t;cr ~ntes 

~l!ll4 Utll!!):Hlt Du~ea 449000 Wa:ineMcCUe Yes Yos No ~o Yes Paid Tnffu....sl~l stJ:u.ck_bX excavator 

971 Forest Street 
5/17/2014 Utilit~ Hit b<bwlllfll\'.DPA. CuRS\!!!2;21 Yes Yes ... No Yes Denied Unmarked line pulled out of splh:e 10' awa~ from trench beln!,i du Lt: Service was 2'9'' d~p 

Whlle baddll\lng afound 12'' steel under 4" water main, the water main c.racked on both sides. Sand was used lnstead of 
5/12/2014 UtllityHit Ouryt:a 4'9000 Wayne Mc:Cue No Yes No No Yes. Denied none ee.r UGI dlrect.k>n. Repaired by PA American Water 

•LW2Ill• ISt!Uti:Hlt Oury-,3 4119000 Wa~ne McOJe No Yes No No Yes Denied DLI,i up around exlsU~ 4111 WfHt'! mlln and db«Nt-tcd oll!'-cXl\.dn& er.Kb ln main. Repalrd b:l PA American Water 

l" gas llne connect to back of manhole being replaced was hit when manhole wa<> being removed. 2' below gra·de and 
4/22/'J.014 Utllitr:Hit Erie Streel 453 Joe Madison Yes Yes No No Yes Den led lmproper\y marked 

1070 Forest Stri!et 
5/30/2014 Utlllty J.llt Lackawanna PA Curt Simons Yes Yes No No Yes Denied Trench gave way and operator sllde down slope and made c.ontact with Z verlzon cables. Utilities repaired on Sj3l}2014 

S/27/2014 Utility Hit 4221 Pine Ridge Drive East 0.JrtSlmom No Yes No No No Repalred By U.s Trlaxet hit overhead verlzon cable and was repillred with CiSt!le th;n was already there. 

'#EJ_1JJ14 Utllltt:Hlt PPL Gouldsboro Ted t:orb No Yes "" No Yes neoO!re<I !!:£Al P1ke Private 11.0V was rlEel!d off pole. by tdaxel when box was raised. Reeairs made b:z: Al Pike on May 23 

Cable wire grown Into tree. When removing the tree, the cable wire was dfseonnected. Asked to notify Adam's cable ro 
7/1/2014 Utility Hit Hideout Sewer Ra\I Leonard No Yes No No Yes Repaired/Denied flxcable. 

2" Gas line was hit when exca\latlngforwilter milln replacement.Gas line was turned off at the valve at the time and 
was not marked. Repaired 6/26/2014 by UGI. Job was shut down temporarlly due to over abundance of unmarked 

6/26/2014 Utllltv Hit Prosepct Sl. Hawley PA Rob Merren No Yes No No Yes Denied utllltles. 

39 College Ave Factoryville, 

a11~201• llhl•!}'.:Hit PA PatRestl Y0.5 Yes No NO Yes Paid Adju5ted value from SL036..92lo $500.00 Check hu been s:11nt 

TV Cable, E.lectrlc, 1nd Verizon cables damaged. Digging trench and struck 3JI 3 In Si!lme area, Not marked and Blue Ridge 
9/i/l!ll4 Utlli!YHlt 7S Mountain 'Re.ad Wa vn e McCu.e: No No ~ ti• Yes Denv If claim submitted cHtlnot re.spon.d to PA...l Call 

Wl'i2lll.4 Utll!!.l: >llL 1611 Youn§ St. Honesdale Curt Simons No No No No Yes Oen:t if claim submitted Dl~ln~ trench for new main and hit 3/4" coE!2er .service S' off m~tks.: ltt:f!hc<I by us 

Tracy St & Young SI. 
11/18/2.014 UtlU!~ Hit Honesdale Curt Simons No No No No Yes Wiii Denk'. if Clalm Sumbltted Dl~ni!: for new main· Hit old 4" t:to.ss Ji;iJnt, Road was marked Insufficiently. 

200 Sunrise Ave, 
l !/!.l/2014 l.ltiliW HI! Han~WlePA C..r\ollaldinl Yes No r.to No YH Sl633...93 ·.SeeJdnsAdJustma.nt Submltt~ to Zurich tlC),fl5wi'..b u:pon: or ll'l(idt'fil. Cbltn oru:l111Ves.tt1NOon to be.handled throuah-1.udch at the moment 

n£>0no1• 111111x "" Goo•SLt.W. 51~51.. M<kt8onh.am v .. lo No No v .. Sl7m17S · Se.:JU~ ~UJtmel'l t Set:ld!:!S,•~uned Yl1UO lr:.to\lbor-cosu:of tt.c d~m twe Pf()'Vt:dtd mol~ o(IM httl'OC' 

319 Tr<1cy Str~t 
1/20(2015 Utlll!:z: Hit Honesdale, PA Ral Leonard Yes No No No Yes $2225.26 ·Declined Sumbltted leuer ..statin1.we are declln~ ciilm.ba.sed on Jack of m.ai:ldngi l!C\llde.d b~ facill:::,: Owner 

306 Blakely Ave, Dunmore A burled utility was strud< that was apprmdmately 10' away from the origin al one call markings. UGI did not know why 
3/412Ill5 UlllllVHll PA Mike Anderson/Pa No No No No Yes Wiii Oen:t: lfOalm S:umbitted th.e utlll1v looped bad.onto ltsetf 



Other One Call Laws that 
recognize the Value of Standby 
Time as a Best Practice for Safety 
o NewJersey 
o Virginia 
o Georgia 
o Florida 
o Illinois 
o Washington 
o Arizona 

Bill introduced in Texas 



Other States that Limit Contractor Liability 

1) New Jersey (P.L. 205,C22 - Title 48 Section 48 :2-80, 8(d)) 

2) Illinois (by court decision) 

3) Washington (Chapter 19.122.030) 

4) Georgia (OS SB274/AP Section 8), and 

S) California (SB 1359 of 2006) 

6) Arizona -

ARIZONA REVISED STATUTE 
Title 40 - Public Utilities and Carriers 
Chapter 2 - Public Service Corporations Generally 
ARTICLE 6.3 - UNDERGROUND FACILITIES 

The above states do limit liability under certain circumstances where the utility mis-marked or failed to 

mark their facility lines properly. 

The movement to limit contractor liability is growing with Texas now introducing legislation (2015 & 

2016) Rep. Cecil Bell Jr. 



Best Practice Recommendations 
o Improve locator education and technology 
o Improve the use of Subsurface Utility 

Engineering (SUE) on projects expected to 
cost over $400,ooo 

o Fix the loophole under the Econoniic Loss 
Doctrine to allow for contractor billing of 
standby tinie, the sanie as for facility owners 

o Eliniinate frivolous lawsuits by providing for 
prevailing party attorney fees 



Reasoning for Legislative Action 
o There are an estimated 15,000 mis-marks or no marks in Pennsylvania 

each year 

o The PA Supreme Court determined in Excavation Technologies, Inc. v. 
Columbia Gas Co. of Pennsylvania, 2009 WL 5103605 (Pa., Dec. 29, 
2009) the issue "is best suited to legislative consideration" to create a 
remedy. 

o The free market can resolve these issues faster and have greater impact on 
safety than government enforcement with overburdened staff 

o The stakeholder review panel meets quarterly and would be overwhelmed 
with an impossible case load to review 

o A further remedy in another law can be applied to measure improvement 
of locates 



Read -A Contractor's Story 

The excavation Technologies, Inc. vs Coluinbia 
Gas Coinpany of PA Decision ' 

and 

The Potential Effect on Safety and 
Underground Utility Daillage Prevention 

(See Attached Docuinent) 



The excavation Technologies, Inc. vs Columbia Gas Company of PA Decision 
and 

The Potential Effect on Safety and Underground Utility Damage Prevention 

THE ISSUE 

Should a facility owner, excavator, project owner or designer be responsible for all costs 
associated with their failure to comply with the PA One Call Act? 

THE STORY 

XYZ Construction, who apparently complied with their obligations under the PA One Call 

Act was proceeding adjacent to 1st Avenue excavating a trench for a new sewer line 
approximately 8 feet parallel from the street. At 1:00 pm the backhoe bucket ripped 
through a 12" waterline and the trench began to flood rapidly. The crew immediately 
discontinued their work. The pipe layer quickly installed a plug in the end of the sewer 
line to protect the expensive laser equipment. Through the quick action of another crew 
member, the pipe layer was assisted out of the flooding trench to safety. The 
equipment, trucks and tools were moved away from the immediate area. Because the 
excavation was adjacent to a street with heavy traffic the crew rushed to set up pumps 
and discharge hoses in an attempt to prevent the water from flooding the street and 
eventually the homes and business downgrade from the incident. The Foreman 
contacted the water company to report the break. He noted that according to the One 
Call marks, the water line was supposed to have been on the opposite side of the street 
over 30 feet away. For the next 2 hours the crew attempted to control the water and 
maintain the site while waiting for the arrival of the water company personnel. As a 
precaution, XYZ set up road signs and restricted traffic to the lane furthest from the 
trench. 2 crew members acted as flagmen to safely direct traffic through the area. 

At 4:00 pm, the water company personnel successfully located the appropriate isolation 
valve and shut the water off. By 4:45 pm the trench was dewatered for damage 
assessment. It was discovered that the high volume of water caused the previously 
installed 14 foot section of new sewer line to float and the gravel bedding material was 
contaminated with mud and rocks. The crew would have to remove and reinstall the 
pipe. They also noticed that despite their pumping efforts, the water had eroded the 
walls of their trench and the street was -badly undermined causing the road surface to 
crack and settle in the middle of the drive lane for a length of approximately 15 feet. 
The foreman, realizing that he would have to stabilize the road before nightfall and that 
the majority of his stockpiled fill material had been soaked beyond usability by the 
water, contacted another company crew for assistance. They sent 2 dump trucks and 

drivers to haul gravel and other suitable backfill material to the site. A 3rd driver was 
sent to a local rental firm to obtain 6 battery powered site lamps. 

At 6:30 pm the water line was repaired and service restored to the community. The 
water company personnel left the site. The XYZ crew set up the site lamps, continued to 
direct traffic and began to backfill the trench area which had grown to 3 times the size 
of their excavation prior to the break. At 9:45 pm the crew removed the traffic control 
devices from the street and left the site. Shortly thereafter the Foreman, knowing it 
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would take an additional 3 hours the next day to re-excavate and re-install the damaged 
sewer line and that the entire incident cost his company over $14,000 exclusive of lost 
production and profit, and that XYZ will be forced to absorb the cost of repairing the 
road surface; he went to sleep thankful that no one was hurt but fearing for his 
continued employment with XYZ Construction. 

The next morning before calling into the home office, the Foreman paused to consider 
how best to explain the whole matter to his boss. He had fully complied with his 
responsibilities under the Act and was not otherwise negligent. The expertise and quick 
action of his crew prevented injury to other employees and those driving on the street, 
prevented damage to company property and minimized damage to public property. He 
did the right thing under the circumstances but would have to explain why he did not 
achieve his expected production, negatively impacted the production of another XYZ 
crew and incurred $14,000+ of additional cost to boot. It might have been better if he 
would have reported the break to the water company, sent the crew home and walked 
away. 

He considered further: 

If the line was marked correctly and we broke it, we lost $14,000 plus on our 
production costs, plus water company costs. (We failed to comply with the Act, we 
can't recover, and the water company can recover) 

If the line was marked incorrectly and we broke it, we still lost $14,000 plus our 
production costs. (We complied with the Act, they failed to comply with the Act, and 
neither can recover) 

According to the Court, if the line was marked incorrectly and we broke it AND if 
someone was injured or our property was damaged ... 

Hmmmm ...... 

He placed that call to his boss and was surprised to learn that he would not be fired 
from his company position. Instead, they discussed the issue in depth. 

His boss told him that this incident is the 10th of its kind in the last 3 months and the 
company has lost almost $200,000 as a result but that XYZ takes pride in their expertise 
and is very committed to safety and damage prevention. In fact, their company is 
successful in excavating 90% of the incorrectly marked lines they encounter. 

The Foreman said "aren't the project owner and designer supposed to use an 
appropriate level of Subsurface Utility Engineering long before we arrive on site to avoid 
this kind of mess?" His boss said "yes, the Act requires that, however, the Act does not 
assign them financial responsibility for failing to comply." 

He then asked his boss, "isn't the facility owner required to accurately mark their 
facilities to avoid this kind of mess?" His boss said "yes, the Act requires that, however, 
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the Act does not assign them financial responsibility for the costs we incur when they 
fail to comply, unless someone is injured or our property is damaged." 

The Foreman asked "can't we ask the project owner to pay our costs?" The Boss replied 
"the Act only makes them responsible to pay for our costs to continue to utilize Prudent 
Techniques to locate a known, marked facility that is found to be inaccurately marked. 
In this case there was no reason to believe the facility was not marked correctly so 
Section 5(15) of the Act does not apply." 

The Foreman replied, "doesn't that logic remove a lot of the incentive for us to proceed 
in a manner that insures the safety of our employees, equipment and tools; in a manner 
that could reduce damage to existing lines when they are not properly marked? 
Shouldn't we just go full speed ahead until we reach the outside edge of the tolerance 
zone and hope for the best. And if we break something that is not marked properly, 
shouldn't we just notify the facility owner and walk away from the site to minimize our 
loss? 

The boss replied "that would not be doing the right thing but unfortunately there are 

many excavating companies, especially those caught in financial distress as a result of 
bearing the high cost such as what we just experienced, that may decide they can no 
longer afford the cost of safety and damage prevention. These firms may begin to 
disregard safety and damage prevention. And, the ironic result may be that they could 
survive financially while those that attempt to continue to operate in a fair and safe 
manner may fail. In the end, the number of excavators who focus on the bottom line 
may outpace those that focus on the safe execution of their work and damage and 
injury statistics may increase. Also, if we just walk away, we could expose ourselves to 
numerous damage claims for failing to act." 

The Foreman countered with "can't we include provisions in our contracts that protect 
us against these unfair costs?" The Boss replied "those in the private sector may be able 

to do so, but for firms such as ours that operate in the public works sector, our contracts 
are non-negotiable. We cannot negotiate unfair provisions away prior to entering into 
an agreement to perform the work. The contract is a take it or leave it proposition. Our 
only defense is a reliance on applicable State Laws." 

The Foreman said "shouldn't the legislature change the Act to solve this problem and 
provide a stronger incentive for safety and damage prevention?" The boss replied 
"many say so. In fact, the states of California and New Jersey have already included 
absolute liability language in their One Call Laws for this very reason. We are hopeful 
that a legislative change will occur in Pennsylvania." 

The Foreman said "how should we proceed in the meantime?" 

The Boss replied "we will continue to focus on safety and damage prevention as long as 
we can afford to do so. When we reach the point of financial distress, we may need to 
rethink this." 
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THE MORAL OF THE STORY 

• An excavator proceeding in a cautious manner seems to be penalized. When a 
break occurs on an unmarked or inaccurately marked facility and no one was hurt 
(because of his cautious procedures) that very fact precludes him from receiving 
compensation for his economic loss. If on the other hand the damaged line was 
marked correctly, the facility owner recovers ALL costs from the excavator. 

• The excavator's economic cost is normally the highest if not the only cost he 
incurs as a result of a broken underground facility. Most everyone is willing to 
expend effort to promote safety and prevent unnecessary damage - until they 
are forced to bear the burden of the substantial costs, including costs associated 
with another party's failure to perform that which is "right" and required by Law. 

• When performing prudent techniques outside the tolerance zone, the Project 
Owner will normally not pay for crew standby time (covered under Section 5(15)) 
which is usually far higher than the actual cost of performing the prudent 
techniques (2 laborers and hand shovels). 

• California, Arizona, Washington and New Jersey all have liability language in their 
Law to assign liability for economic loss due to unmarked or inaccurately marked 
facilities. Illinois and Florida were awarded the right via court decisions. 

• The Ex-Tech decision is a disincentive for excavators to attempt to minimize 
damages when facilities are not properly marked. It is also a disincentive for the 
excavator to remain at the site and take steps to contain the damage and protect 
the public. Excavators cannot recover these costs under Section 5(15), there is no 
language in the Act for reimbursement from the party at fault and there is now a 
PA Supreme Court decision that specifically says they cannot recover from the 
facility owner unless someone is injured or the excavator's property is damaged. 

• Although a facility owner has some incentive to mark accurately (otherwise they 
suffer the cost of repairing their facility), if they were fully responsible to pay 
costs incurred by others as a result of their inaccurate marks, they would have a 
much larger incentive to do everything within their power to provide accurate 
marks which would greatly reduce damage statistics in PA and increase safety for 
those performing excavations and for the public in general. 

• The PA Supreme Court recognized the need for a legislative solution to this 
problem. The decision in the Ex-Tech case implies that the Court is sympathetic to 
the issue of fairness but is bound by the fact that the Legislature did not impose 
absolute liability on the facility owner for economic losses of the excavator 
resulting from the facility owner's failure to comply with the Act. 
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• Any argument put forth in favor of suggesting contractual provisions to solve th is 
issue must recognize the need for a legislative solution in the public utility works 
sector. Competitive bidding on public works projects does not allow for the 
negotiation of contract language or terms. Bidders can only rely on State Law for 
protection from unfair practices. The Federal Courts have already ruled thata 
bidder on a public works project cannot be expected to exercise clairvoyance in 
the computation of its bid. The bidder cannot be expected to pre-determine how 
many underground facilities will be inaccurately shown on the bidding documents 
by the project owner and their designer and how many will eventually be marked 
incorrectly by the facility owner during the excavation 
phase of the project. It cannot be expected to accurately include these economic 
costs within its bid and suffering said costs is a pure loss to the excavator. 

• Legislative efforts are already underway by the excavation community. 

• Adding absolute liability would rapidly increase compl iance by all who have 
responsibility under the Act. Direct liability language should include the facility 
owner, the excavator, the project owner, the designer and anyone who knowingly 
tampers with facility marks. The excavator's liability and direct responsibility to 
reimburse the facility owner for their costs when they have not complied with the 
Act is already specifically defined. There is no specific liability or direct 
responsibility for the facility owner to reimburse the excavator when the facility 
owner has not complied with the Act. The excavator is only protected from 
liability from the facility owner's repair cost. Also, there is no direct financial 
responsibility for non-compliance placed on the designer, project owner or party 
who tampers with marks. 

• Many argue and the High Court in the Ex-Tech case specifically noted that the 
imposition of financial liability on facility owners for costs associated with non
compliance with the Act would be passed on to the rate payers in conflict with 
public policy and that which is deemed good for the local public community. If 
the excavator successfully recovers these costs from the project owner, the cost 
is passed on to the SAME rate payers in the local public community. If the 
excavator does not successfully recover from the project owner, he will attempt 
to pass these costs onto the rate payers in the community of the next project that 
he submits a bid on. In all cases, either the rate payers bear the cost OR the 
excavator unfairly bears the cost and faces the difficult decision of either 
compliance with the Act or financial survival. In California, the excavator opted 
for financial survival and 13 people were killed. California quickly amended their 
One Call law to include payment for standbytime. 
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• Specific liability language would greatly simplify adjudication of ADR cases. What 
facility owner will agree to voluntary arbitration under ADR in cases where they 
inaccurately marked their lines since the Court has already ruled that they are 
not liable for the economic losses of the excavator? 

• An excavator who has complied with the Act is not Liable for damages UNLESS 
he has been OTHERWISE NEGLIGENT. In cases where the excavator was found to 
be in full compliance with the Act after an L&I Investigation, the excavator is 
nevertheless being litigated against under the theory of common law negligence. 
Courts have disallowed a favorable L&I decision as permissible evidence in 
defense of the excavator and pointed to the "otherwise negligent" language as a 
legislative indication that the full compliance by the excavator with the 
provisions of the Act DOES NOT relieve the excavator from monetary liability, 
including economic losses, of the facility owner. Why then should the non
compliance of facility owners to accurately mark their lines afford them an 
exemption from monetary liability to the excavators for economic losses? 

• In some instances the facility owner is not capable of repairing a damaged line 
without the assistance of the excavator. In other instances the facility owner has 
no ability to make the repair and the excavator, in the interest of public safety, is 
forced to make the repair without a corresponding right of recovery and despite 
the provision in the Act that relieves the excavator from liability for the repair. 
In the case of a damaged gas line, the excavator is required by the Act to remain 
at the site, without right of recovery for associated costs. 

• What is to prevent the Ex-Tech decision from being applied to all facility owner 
responsibilities under the Act such as providing a designer with information to 
assist in the production of accurate plans, or following the CGA Best Practices for 
Temporary Marking to insure that the marks they place can be adequately 
interpreted by the excavator? 

• The educational efforts put forth by POCS have been outstanding and are to be 
commended. However, asking all of the involved parties to conduct themselves 
in a manner that promotes safety and damage prevention because they have 
been educated to do so is not as effective as imposing monetary liability upon 
them for non-compliance. Educate them AND then hold each of them 
responsible for all costs when they fail to comply. Administrative fines and 
penalties, such as those that currently exist in our Law are an effective tool to 
encourage education. However, at their current levels they represent only a 
fraction of the true cost associated with non-compliance. Would you risk paying 
a fine of $500 to $5,000 to eliminate a loss of several hundred thousands of 
dollars, especially when your loss was caused by another party's failure to 
comply with their responsibilities? 

Contractor 

May 13, 2010 
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ONE CALL SUCCESS 

Ultimately, the success of any One Call System, that is, the 
enhancement of safety and the reduction of damage to 
underground facilities, rests in the hands of the excavator. The 
excavator is at "Ground Zero" in damage prevention. Shouldn't 
the Law encourage rather than discourage the excavator to 
comply? 

To expect the excavator to fulfill all his duties under the Act 
and bear substantial costs resulting from the non-compliance 
of other stake holders is a huge discouragement and a recipe 
for eventual disaster. 

It's really only a matter of time .... We pray it's not your 
community! 



You can make this safer! 
• This line was mis-marked with a question mark? 




