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Good morning Honorable Committee Members and thank you for the opportunity to provide testimony 

this morning. 

I am Stephen Rohrbach, CPC and currently serve as the Chairperson for the Task Force on Payment of 

the American Subcontractors Association of Central Pennsylvania (ASA-CP). ASACP is a non-profit trade 

association representing subcontractors, specialty trade contractors and suppliers of goods and services 

in 31 counties throughout Central Pennsylvania and the Lehigh Valley. ASACP members work in virtually 

all of the construction trades and every type of horizontal and vertical construction. ASA members 

frequently contract directly with construction owners, including various government entities. More often, 

they serve as subcontractors dealing with construction. 

Additionally, I am the President of F.A. Rohrbach, Inc., a regional concrete contractor in the Lehigh 

Valley. F.A. Rohrbach has been awarded numerous regional awards including those presented by 

American Concrete Institute/Eastern Penna. and Delaware Chapter, Associated Builders and 

Contractors, Eastern Penna. Chapter, and Penna. Aggregate and Concrete Association. Additionally the 

Associated Builder and Contractors has recognized the company with the national Pyramid Award for 

Excellence in Construction. The American Subcontractors Association has recognized the company with 

the Excellence in Ethics Certificate and the National Construction Best Practice Award. The national 

publication Concrete Construction Magazine has recognized F.A. Rohrbach as a Top 100 Contractor. 

I have previously testified before house committee in support of payment assurances found in the 

Contractor and Subcontractor Payment Act of Pennsylvania (CASPA) passage. Our company has 

successfully used CASPA for collection of attorneys' fees, penalty and interest. 
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During my brief testimony today, I will be focusing on the proposed section 3 (c), Prohibition of Waiver. 

This section states that "no party shall be compelled to waive a provision of this act ... " I will illustrate 

that without a statutory prohibition of waiver, the protections afforded parties under CASPA are illusory. 

The proposed legislation includes additional helpful provisions of written notice for deficiency to ensure 

clarity of a claim and increased interest and penalty rates to motivate prompt payment. But without 

section 3 (c) in the HB 726 legislation, any other provision, as well as the original language of CASPA, can 

be absent of any compelling incentive for contractual application. 

Unfortunately, owners and contractors alike have attempted to circumvent the merits of the law by 

demanding waivers in the construction agreements. These waivers exist because the owner has 

disproportionate negotiating leverage until it signs the contract with its general contractor and, once the 

GC signs the contract with its customer, the GC has disproportionate negotiating leverage with its 

subcontractors. Because of the monopsony (one buyer and multiple sellers) that exists almost uniquely 

in the construction industry, lower tiers are forced to waive their CASPA rights or face losing the 

contract entirely. Simply stated, "agree to the waiver or the next guy will." And that is a very real threat 

and fear of the subcontractor that presents a willingness to waive payment rights even against better 

judgement. 

As I had previously mentioned, we successfully collected attorneys' fees, interest and penalty with 

CASPA as our principal basis of a payment claim. It is important to recognize that in that case, we were a 

material supplier where only a purchase order (not a construction contract) was used. While CASPA 

extends the same rights to the material supplier as the constructor, the absence of a construction 

contract nearly assures those rights remain available to the material supplier with a purchase order 
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agreement. Unfortunately, all too often, in a construction contract, the contractor or subcontractor is 

required to waive its rights to CASPA by the upper tier (owner or contractor respectively). Included with 

this testimony, I have provided examples of such waivers. These are excerpts from actual contracts we 

have signed within the past year. 

Waivers like these are intended to strip the rights to interest, penalty and attorney's fees on late or 

payment withheld in bad faith. Such waivers create a moral hazard in that the owner or contractor has 

no compelling reason to pay promptly. In an industry that already finances its work on the cash flow of 

the trade contractors, any delay in payment can be threatening to the future existence of that company 

and its employees. A recent survey of subcontractors by ASA-CP highlighted that eighty percent of 

respondents had average collection periods (ACP) of greater than 45 days. And an unfortunate thirty 

percent has an ACP exceeding 60 days. Respondents reported that the collections are extending in the 

current business cycle. Our experience alone highlights how this can be true. As a contractor on a 

project in East Stroudsburg, Rock Tenn (a national paper recycling company based in Alpharetta, GA) 

demanded and we were forced to accept 60 day terms. When we were a subcontractor on a project in 

Macungie, Mack Truck/Volvo (a truck manufacturer based Greensboro, NC} demanded 90 day terms of 

our client. All when we have CASPA asserting that payment should be received by the trade contractor 

in period of 20 to 35 days from the end of the billing period (see footnote). Clearly, CASPA and its rights 

are not being practiced by the industry. 

Footnote: CASPA S(c) "payment ... shall be due from the owner 20 days after the end of the billing period ... or delivery of invoice. CASPA 7 (c) "the 
contractor shall pay the subcontractor ... 14 days after receipt of each progress payment .. . or delivery of invoice. Theoretically, payment to the 
subcontractor should not exceed 20 days plus 14 days. 
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Further, the existence of waivers creates ambiguity in the law that was certainly not intended. Many of 

CASPA's provision appear to be mandatory, yet many contracts require the waiver of CASPA provisions. 

As such, the industry is stuck with the dilemma if a contract waiver can "trump" a statute. Consider the 

applicable law/venue provision that currently exists in CAPSA section 14. This provision states any 

contract subject to the laws of another state or requiring dispute resolution in another state is 

unenforceable. If a party waives it rights to CASPA does it waive its rights to a Pennsylvania venue? 

Additionally, CASPA in section 4 is clear in creating a statutory right to payment in "that performance by 

a [sub]contractor in accordance with the provisions of the [sub]contract shall entitle the [sub]contractor 

to payment." If a party waives it CASPA rights, is it waiving its statutory right to payment? Certainly, that 

was not the intent of the original legislation. 

In closing, I am hopeful I have clearly demonstrated the need for prohibitions against waivers of the 

Contractor and Subcontractor Payment Act. Without such a prohibition, waivers will continue to be 

demanded and payment assurances shall be eroded. I urge the committee, on behalf of ASA-Central 

Pennsylvania and all subcontractors through the state to endorse the submitted amendments as 

presented in HB 726. 

Respectfully, 

~ 
Stephen F. Rohrbach, CPC 
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(b) Contractor and Subcontractor hereby agree that all requirements, obligations and liabilities of the parties 
hereto with respect to payment for the Work are as set forth in this Subcontract. Contractor and 
Subcontractor waive and release each other from any duties, responsibilities or liabilities, express or implied, 
as required by or in Pennsylvania Act No. 7 (1994) or any other act, statute or regulation regarding prompt 
payment. Notwithstanding this waiver Subcontractor hereby acknowledges the date(s) on which payment(s) 
are due Contractor from the Owner for the Work as set forth in the Contract Documents, receipt of copies of 
which is hereby acknowledged. 

(d) Subcontractor hereby agrees to waive any right it has to interest penalties 
and/or attorney fees under the Pennsylvania Contractor and Subcontractor Payment Act. 
73 P.S. § 501 et seq., and the Commonwealth Procurement Code 62 Pa C S A. § 3901 et 
seq. 

3. The Contractor, at its sole election, may agree to litigate in any venue or forum other than 
the Court of Common Pleas of Schuylkill County. However, it is expressly understood 
and agreed by and between the Contractor and the Subcontractor that venue and 
jurisdiction for any and all claims, disputes, suits or legal proceedings arising of this 
Contract shall lie exclusively with the Court of Common Pleas of Schuylkill County, 
Pennsylvania, absent any alternate selection by the Contractor; 

This Subcontract shall be governed by the laws of the Commonwealth of Pennsylvania. 

The Subcontractor specifically waives and releases any and all rights to make claims against the 
Contractor under Pennsylvania's Contractor and subcontractor Payment Act, 73 P.S. §501 , fil 

_seg., or any other state or federal equivalent statute or law. 


