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Good morning. Thank you for the opportunity to appear and offer testimony before the 
House State Government Committee on House Bill 2408. My name is Melissa 
Melewsky, and I am Media Law Counsel with the Pennsylvania NewsMedia Association 
(PNA). PNA is the statewide trade association for newspapers and digital publications in 
Pennsylvania, and counts more than 300 print, digital and related media organizations 
as members. PNA had the opportunity to address this Committee on the Sunshine Act 
in March related to HB 1671 , and it is encouraging to see this Committee continuing its 
efforts to address the shortcomings of the Sunshine Act. 

As we noted in earlier testimony, one of the functions of the PNA is to offer a legal 
hotline to its members. It is my primary job responsibility to answer questions received 
on the Hotline, and as a result, I have the opportunity to talk to reporters and editors on 
a daily basis about their difficulties in obtaining access to records and meetings in 
Pennsylvania. PNA's legal hotline receives approximately 2,000 calls each year, and at 
least half of those calls relate to access issues. In the eight years I've been with the 
PNA, the number of Sunshine Act calls I receive has not decreased, but has remained 
steady or increased each year, which illustrates the ongoing struggle for basic public 
access to records and meetings in the Commonwealth. 

Some of the most common questions I receive on the Hotline relate to meeting 
agendas. Most have to do with whether agendas are required to be produced and 
whether they are public records. As you know, there is no statewide law that requires 
agendas to be produced, and many local agencies do not produce one. When agendas 
are produced, they are public records, but the press (and public) can still struggle to 
obtain copies before and during meetings. In some cases, agencies do not make 
agendas available before meetings and argue that the agenda changes up until the 
meeting time, thus precluding access.. In similar cases, agencies have instructed 
journalists seeking access during public meetings to file a formal, written Right to Know 
Law request the following day, during the agency's regular business hours, long after 
the meeting is over, and long after the agenda's usefulness has expired. The public 
should be well informed about local governments' proposed actions, and agendas are a 
critical tool to keeping the public informed and involved. 
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It is also important to consider the fact that 19 states and the District of Columbia have 
implemented laws requiring the agenda to be part of the public notice published in 
advance of public meetings. 

Given this background, PNA supports Rep. Christiana's proposal to reform the 
Sunshine Act, and we welcome this opportunity to address the specific proposals in 
more detail. 

Section 709(a) 

This proposal would require agencies to publish notice of the time of regular meetings at 
least 24 hours in advance of the meeting, in addition to the general public notice 
required for the schedule of regular meetings at the beginning of each year. The PNA 
supports this provision because it provides an additional method of public notice, one 
that is temporally closer to the actual meeting date than the general public notice 
required to be published at the beginning of the year. 

The PNA suggests that in addition to requiring the meeting time, the Committee also 
consider requiring the date and location of the meeting to be included in the public 
notice as well. When an agency announces more information about public meetings, 
there is less opportunity for confusion and an increased likelihood of public attendance 
and participation. 

Alternative language: 

For each regular meeting subsequent to the first regular meeting. the agency shall give 
additional public notice at least 24 hours in advance of the date. time and location of 
the convening of the meeting. 

Section 709 ( c.1 ) 

The PNA supports this section, which provides notice to the public of matters to be 
deliberated or decided at a public meeting, in advance of that meeting. The Sunshine 
Act requires agencies to provide a reasonable opportunity for public comment on these 
items, but that 'requirement' is meaningless when the public has no way of knowing 
which matters will be deliberated or decided by an agency in advance of the meeting. 
Advance notice of these agenda items will greatly improve government transparency 
and accountability, as well as public participation and confidence in government. Any 
increased cost to government-which could be minimized by listing the specific items 
for deliberation - is minimal in comparison to the benefits to the public and the agencies 
that this requirement would provide. By way of example, the second class township 
code already requires townships to provide notice of the business to be conducted at 
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any special meeting. This bill would extend that requirement to regular meetings as 
well. 

Section 712.1 

The PNA supports this provision and believes it makes appropriate exceptions for 
emergency situations. 

Below, I have addressed additional issues with the Sunshine Act that we believe require 
legislative attention, and many of these issues were covered in prior PNA testimony. I 
will now turn the microphone over to Barb Hough Roda and Jed Kensi'nger from 
Lancaster Newspapers Inc., and after their testimony, we will be happy to answer your 
questions. 

Pennsylvania Sunshine Act: Improvements Needed 

Recording Executive Sessions 

As PNA noted in its testimony presented to this Committee on HB 1671 on March 14, 
2014, part of the reason the law is so difficult to enforce is the fact that there is no 
record kept during executive sessions. The executive session exceptions are frequently 
relied upon by agencies to exclude the public with little justification as required by law. 
Under current law, individuals seeking to challenge an executive session are required to 
file a lawsuit and to put individual elected officials under oath to testify as to the 
discussion that took place during an executive session. This is impractical and 
unworkable for most citizens, who cannot afford a lawyer or the costs associated with 
mounting a legal challenge, which can take years to wind through the appellate courts. 

If a verbatim record is made during executive session and a challenge mounted, a court 
can revfew the recording in camera, and if a violation is found, the court could order the 
transcript or recording to be released. The recording provision would also act as a 
deterrent to conversations that digress from appropriate topics during executive 
sessions. 

Remedies 
Despite recent legislative action to increase the criminal penalties for violating the Act 
(which the PNA supported), calls to the PNA Legal Hotline suggest violations are no 
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less rare and enforcement has not increased. We are aware of only two instances of 
criminal penalties being imposed in the past 7 years and only a handful of civil suits in 
the same time. 

Enforcement is problematic because the courts have interpreted the Act to allow 
agencies to "cure" violations. Court decisions allow public agencies to simply re-do a 
suspected violation at anytime and without penalty, and if they do so, the courts have 
consistently held a violation is not actionable. This court-created "cure" remedy makes it 
nearly impossible to win a Sunshine Act challenge, and it is a huge deterrent for any 
citizen seeking to enforce the law. Moreover, the law allows for the imposition of 
criminal remedies only for "intentional" violations, and civil sanctions when the violation 
was "willful" or "with wanton disregard." These standards impede enforcement and 
allow agencies to exclude the public based on unreasonable interpretations of the law 
or ignorance of its requirements. 

The Act must clearly set forth available remedies, including that: 

a court may declare a violation (and order any appropriate penalty) even where a 
violation was subsequently "cured" or where violations were not intentional; 
the court has the power to grant declaratory or injunctive relief to require that a 
meeting be open to the public; 
any action taken in violation of the Act is voidable by the court; 
any person may seek declaratory and/or injunctive relief to prevent a future 
breach of the Act; and 
The current penalty section should be reconsidered to include higher fines and/or 
misdemeanor level charges. 

The Sunshine Act must explicitly apply whenever a quorum discusses agency business 
Too often, agencies claim that they are engaging in "preliminary discussions," using 
terms such as "informational" or "work sessions" when denying public access, and a 
recent Pennsylvania Supreme Court decision allows agency quorums to participate in 
private "fact finding" sessions involving agency business. This practice conflicts with the 
plain letter and intent of the law. Moreover, agencies frequently argue that committee 
meetings are not subject to the Act, despite language to the contrary in the law. These 
practices effectively remove the public from some of the most meaningful agency 
discussions. 

Public access is not and should not be limited to the end result of agency discussions. 
A truly informed citizenry can only be accomplished when citizens have access to the 
same information as their elected officials, and private "fact finding" and similar 
meetings are counterintuitive to that goal. Likewise, some discussions never lead to a 
final policy or a formal vote, but the public is entitled to witness and participate in the 
process, even when the process ends without formal resolution. The Act is intended to 
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guarantee public participation at all states of policy creation, including its genesis. 
There are already a sufficient number of exceptions in the law that protect certain 
agency discussions -- but not final _action -- from the public. 

The Act must apply whenever a quorum, or any committee thereof, is discussing 
agency business, and any exceptions to this general rule must be narrowly construed. 
The Act should be amended to expressly prohibit any overbroad interpretation of the 
executive session exceptions and to expressly include agency discussions regardless of 
whether a vote or decision was reached at any given meeting, or will occur in the future. 

Burden of Proof/Presumption of openness 
The Sunshine Act must be amended, consistent with the Right to Know Law, to 
establish the presumption of openness and put the burden of proof on an agency 
seeking to exclude the public. 

The text of the law is silent on this issue, but courts have interpreted the law to place the 
burden of proof on citizens filing a Sunshine Act challenge. This is not appropriate for 
many reasons. Citizens who have been excluded from a meeting have no knowledge 
about what happened and very little information upon which to make a showing a proof. 
Similar to the presumption of access and burden of proof in the Right to Know Law, the 
Sunshine Act should be amended so that the government, which has all the information 
about a closed meeting, bears the burden of proving that the reason for excluding the 
public was appropriate. 

Technology 
The Act must be updated to account for today's technology, expressly stating that 
teleconferences, e-mail and other technology-facilitated discussions by a quorum are 
subject to the Act. 

All discussions by a quorum must occur at an open, advertised meeting, including in
person discussions and those occurring through technological devices. 

Public Comment 
The PNA supports HB 376, sponsored by Representative Krieger, which would amend 
the Sunshine Act to prohibit governing bodies of political subdivisions and authorities 
from requiring residents to register prior to their meetings in order to comment at a 
meeting. 
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Current law allows agencies to implement "reasonable" rules and regulations governing 
the conduct of meetings, and many agencies have created rules requiring residents to 
register in advance of public meetings in order to offer public comment. Some 
examples we have seen include policies that prohibit public comment from individuals 
who have not registered, policies that require residents to visit the agency's main office 
during very limited time frames in order to register, policies that limit public comment to 
agenda items, and policies that require residents to submit their comments in writing 
and provide copies prior to commenting at a public meeting. We believe these policies 
are not "reasonable" in light of the Act's plain language and intent. 

Advance registration requirements can cause a significant barrier to access and 
discourage public participation, which is in direct conflict with the clear intent of the law. 
The Sunshine Act should be amended to encourage greater public participation at 
meetings. 

Thank you on behalf of the PNA, and we look forward to working with you as you work 
to improve public access in the Commonwealth. 

Sincerely, 

Melissa Bevan Melewsky 
Media Law Counsel 


