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introduction 

Chairman Miller, Chairman Keller and members of the House Labor & Industry Committee. On behalf 

of Secretary Julia Hearthway, thank you for the opportunity to  present the Department's comments 

on HB 1271. 

The bill under review today would amend Pennsylvania's Prevailing Wage Act to further define the 

term "maintenance work" with respect to road repairs. It also addresses projects that combine 

maintenance and non-maintenance work. The Secretary is very aware of concerns surrounding the 

prevailing wage, as the subject has come up in meetings she held with members of the General 

Assembly. In those meetings, many members cited prevailing wage as a top priority. The 

Department agrees and assembled stakeholders around the broad issue of prevailing wage to engage 

in an open and honest conversation. So far, the Secretary met with stakeholders representing local 

government, building trades, contractors and unions. Meetings with other stakeholder groups, 

including highway constructors and universities, will take place in the coming weeks. 
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Terminology 

The Prevailing Wage Act provides for the payment of prevailing wages on public works projects where 

the estimated total cost of the project exceeds $25,000. The Act defines "public work" as: 

"construction, reconstruction, demolition, alteration and/or repair work other than maintenance 

work, done under contract and paid for in whole or in part out of the funds of a public body where 

the estimated cost of the total project is in excess of twenty-five thousand dollars, but shall not 

include work performed under a rehabilitation or manpower training program." 

The Act defines "maintenance work" as: "the repair of existing facilities when the size, type or extent 

of such facilities is not thereby changed or increased." Maintenance is a subset of repair under this 

law and is the repair of existing facilities that were operating properly but now need to be fixed. 

However, when a component of a facility is replaced in such a manner that changes its size or type, 

the project would be considered covered work and require prevailing wages. The vagueness of the 

definitions has historically created confusion over what exactly constitutes maintenance work. 

Court Opinions 

The state Supreme Court and Commonwealth Court both ruled that the Prevailing Wage Act provides 

a limited exclusion for maintenance work. A number of court cases have helped to define what does 

and does not constitute maintenance work including: 

Borough of Youngwood v. Prevailing Wage Appeals Board: The state Supreme Court ruled that 

milling and paving a road is not maintenance. 

Borough of Ebensburg v. Prevailing Wage Appeals Board: The Commonwealth Court ruled 

that demolition and in-kind reconstruction of curbs and sidewalks i s  not maintenance. 

Borough of Schuylkill Haven v. Prevailing Wage Appeals Board: The Commonwealth Court 

ruled that large-scale rehabilitation of an existing sewer system is not maintenance. 

Kulzer Roofing, Inc. v. Department of Labor & Industry: The Commonwealth Court ruled that 

roof replacement i s  not maintenance. 

Henkels & McCoy, Inc. v. Department of Labor & Industry: The Commonwealth Court ruled 

that installation of a replacement telephone system utilizing existing tunnels, conduit and 

telephone polls is not maintenance. 
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Bethel Pork v. Prevailing Wage Appeals Board: The Commonwealth Court ruled replacement 

of lamp holes with manholes in a sanitary and storm water system is not maintenance - but 

also ruled replacement of crushed clay pipe with PVC pipe for emergency repairs was 

exempted from prevailing wage as "maintenance." 

As can be seen, much litigation has occurred over the definition of maintenance, and while some 

scenarios have been defined by case law, there is still a great deal of confusion for public bodies 

subject to  the Prevailing Wage Act. 

Prior to  the Youngwood and Ebensburg decision, many local governments, including Youngwood 

Borough, cited a memorandum of understanding between the Department of Labor & Industry and 

PennDOT that offered guidelines for what types of road repair work was to be considered 

maintenance. However, the courts ruled in 2006 and thereafter that the memorandum of 

understanding was not binding because it did not correspond with the Prevailing Wage Act and was 

not a promulgated regulation. The specific types of work listed as "maintenance" in HB 1271 is 

similar in nature to the description of maintenance in the memorandum of understanding. 

Summary 

Mr. Chairman, we look forward to  working with the Committee and al l  stakeholders in finding 

common sense solutions to the issues that have been raised surrounding prevailing wage. The 

hearings taking place this month, along with the stakeholder meetings the Secretary initiated are 

surely the first of many conversations around this issue. 

Thank you again for the opportunity to present the Department's views. The Department would be 

happy to  answer in writing any questions Committee members may have. Please direct questions to 

David Greineder, Director of Legislative Affairs, at dgreineder@~a.gov or 717.587.5087. 




