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First, let me thank the members of the House Labor Relations Committee for allowing 

me a few moments of your time. 

Each of you, I'm certain, has a copy of my references, my name, title, organization, etc. I 

have, for more years than I can remember, been a member of the Erie County Governance 

Committee of CCAP, previously called the Legislative Committee. It is the oldest committee of 

CCAP. It is responsible for development and advocacy of all legislation relating to County 

Governance (including the County Code), and all general legislation and regulations not covered 

by other standing or ad hoc committees. 

Many times the issues of sheriffs duties and responsibilities have been discussed by this 

committee, along with the courts and corrections committee of CCAP. 

The County Commissioners Association of Pennsylvania has opposed House Bill 2585 

(Item #I). A copy of the memo from the Courts and Corrections committee is in your hands 

(Item #2). I believe it spells out the concerns of county commissioners throughout this state. In 

her memo, Commissioner O'Neal rightly points out our concerns. House Bill 2585 includes 

many controversial items not palatable to the County Commissioner's Association. 

In O'Neal's memo, she states counties may not have the resources needed to pay for 

expansion. A copy of another memo sent to me by Brinda Penyak (Item #3), Assistant Executive 

Director of CCAP, spells out the same problems in reference to HB 2585. They also refer to HB 

466 (Item #4), which CCAP supports. All of these issues are pertinent to the consideration of 

rejecting HB 2585. 

In all of the court cases cited, Kopko, Leet, etc., (Items #5, 6, 7 & 8) the Supreme Court 

has stated that the Sheriff powers do not include investigative or law enforcement powers such as 

police officers. By passing HB 2585, the legislators would impose undue hardship on counties. 



As an example, I am a city resident and pay for police protection via my city tax dollars. 

Millcreek Township and others have police protection and pay taxes to provide this service. 

Would it be fair for my constituents to pay additional taxes to have sheriff deputies police areas 

that have no police force? I believe these individuals choose to be without a police force and use 

the Pennsylvania State Police for their problems; if not, then have them hire their own police 

force. Along with that, I have been informed that the Fraternal Order of Police and the 

Pennsylvania State Police also oppose giving the sheriffs and deputies these powers. 

The sheriff and deputies are, as I have stated many times before, an arm of the court and 

are empowered to keep the peace, serve warrants, transfer prisoners, and any other powers 

conferred by law as stated in Supreme Court decisions. If, in fact, the Supreme Court has stated 

they never had these powers, then how can they state they want the powers reinstated? You 

can't revisit something you never had. 

Each of you has a copy of HB 466 and, although I am personally opposed to it, it i s  the 

House Bill supported by CCAP. 

When preparing this statement, I received a copy of CCAP's News Letter, and will read 

the section in reference to HB 2585. 

HOUSE COMMITTEE DISCUSSES SHERIFF 
POWERS - Legislation purporting to restore and en- . 
hance the powers of sheriffs was the subject of a public 
hearing in the House Labor Relations Committee. While 
sheriffs have been portraying the bill to commissioners as 
simple restoration of powers lost to recent court deci- 
sions, in the hearing the sponsor of HB 2585, Labor Rela- 
tions Committee chair Robeft Belfanti (D - Northumber- 
land), portrays the bill as permitting sheriffs to fill a gap 
in law enforcement in suburban and rural municipalities 
that is straining state police resources. 

Representative Belfanti's remarks confirm the CCAP 
view that the bill goes much farther than simple restora- 
tion, and comparable portrayals by sheriffs to municipal 
officials reinforce that concern. CCAP can support sirn- 
ple restoration, comparable to that proposed in HB 466 of 
last session, but opposes expansion of sheriff powers. 

The use of sheriff departments for the purpose of sup- 
planting municipal police departments, or for replacing 
the state police coverage that is relied upon when munic- 
ipal coverage does not exist, is not the simple solution 
being portrayed, and will result in significant county 
rnetc  fnr \x~h;oh nn rprr t -nrrp  cnrrrrp nv;rtc 

If sheriff policing were less than county-wide, serious 
concerns arise with having county property tax dollars 
collected universally from all county residents being uti- 
lized for the benefit of a single community or group of 
communities within the county. If instead a sheriffs de- 
partment were to provide law enforcement coverage 
county-wide, costs will increase dramatically for person- 
nel and equipment needed to provide that universal cov- 
erage - at the expense of all county property tax payers. 
Under any circumstance, utilizing sheriff personnel in 
place of municipal police departments is neither a cost 
fiee alternative to municipal police departments, nor a 
low cost alternative to state police coverage. 

The CCAP Courts and Corrections Committee reviewed 
HB 2585 and the issue of sheriffs powers at its Annual 
Conference in early August and determined that HB 2585 
represents an attempt to go beyond simple restoration of 
traditional sheriffs powers, and so CCAP opposes the 
bill. Existing policy in the Pennsylvania County Plalform 
stands: We support simple restoration of powers, but 
CCAP will not support any attempt to expand the powers 
and duties of the sheriffs office. Further, CCAP reaf- 
f rmed its position in support of simple restoration, and 
urges the sheriffs to retun] to the language comparable to 
UR AAA frnm lsrt  cecainn 



At the core, the issue is restoration of sheriff powers that 
were lost to the Kopko, Dobbins and related PA Supreme 
Court decisions a couple years ago, At that time, sheriffs 
held minimal arrest powers in addition to the core duties 
of service of process on the court's behalf. Counties sup- 
port simple restoration of the statutory powers as they 
existed pre-Dobbins, but oppose expansion of powers any 
further, including placing in statute language to "support 
local practices", believing traditional policing to be a 
matter between the state police and municipal police. 

House Bill 2585 goes much hrther than simple restora- 
tion. It includes language on contracting, hiring, sheriff 
qua!ifications, courthouse security, and other matters that 
in some respects differ from the existing provisions of the 
County Code and certainly go well beyond the practice 
pre-Dobbins. Importantly, the legislation's regular use of 
the word "duties" at minimum calls into question the 
permissive nature the sheriffs ascribe tc the bill and, de- 
pendent on court interpretation, could require counties to 
budget for full policing. 

CCAP acknowledges the concerns of some counties that 
are struggling with a lack of municipal police coverage, 
and understands that reliance on the state police is not a 
complete solution. Still, this bill is not an appropriate so- 
lution to that dilemma, and few counties have the re- 
sources needed to pay for expansion. And even if CCAP 
and its membership were to agree to traditional policing 
by sheriffs, there are many matters that need to be ad- 
dressed that apply to municipal police officers - civil ser- 
vice, command and control, civiIian review boards, and 
others - which can be found in our Pennsylvania Counry 
Pla!form on thc CCAP web page. The web page also in- 
cludes talking points on the issue. 

According to a press release issued by Rep. Belfanti, the 
committee will be holding additional hearings in Harris- 
burg and Erie. 

I won't burden you with any more testimony, and will answer any questions to the best of 

my ability. 
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Memo 
TO; Commiooionerc, Council Mmh~,m, F,x~;~~it,ives, Chief Clerks, Administers 

FROM: Teresa O'Neal, Juniata County Commissioner 

DATE: 8/23/2010 

RIE: Sheriff's Powers 

I write to provide some clarification for members who me hearing from their sheriffs requesting support 
of legislation they purport to restore powers lost due to court decisions, and to clarify the CCAP position 
and recent action by our committee on behalf of the membership. The CCAP Cows and Corrections 
Committee reviewed WB 2585 and the issue of sheriffs powers at the h u a l  Conference. The committee 
determined that HB 2585 represents an attempt to go beyond restoration of traditional sheriffs powas, 
and therefore CCAP opposes the bill. Per ow members' action at our Annual Conference, existing policy 
in the Pennsylvania County Platform stands: We support simple restoration of powers, but CCAP will not 
support this attempt to expand the powers and duties of the sheriffs office. 

At its meeting at the CCAP Annual Conference in State College, the Courts and Corrections Committee 
met with representatives from the Sheriffs Association to discuss their request for CCAP's support of HB 
2585. During the meeting, the representatives were given substantial time to present their arguments in 
favor ofthe bill, which they claim to be simple restoration of powers of sheriff as they existed prior to the 
court ruling. ARer their presentation, the committee members conferred and determined unanimously that 
the current language in HB 2585 represents an expansion of sheriff powers, and cannot be interpreted as a 
simple restoration. Further, the committee reaffirmed its position in support of simple restoration, md 
urged the sheriffs to retum to the language comparable to HB 466 from last session. 

I would like to present some history to help members understand the issue better, 

We have been negotiating with the Sheriffs Association for a couple years on the matter, and thought we 
had agreement on HB 466 fkom last session. We were surprised by the new draft which abandoned the 
basic principles of that bill. Several meetings were held to discuss the new language, and to present 
CCAPYa object;ona. We expected to see revised language prior to introduction of a bill, and were even 
more surprised when they proceeded to introduction and advocacy of HB 2585 while promising to work 
out language of concern to CCAP. 

At the core, the issue is simple restoration of sheriff powers that were lost to the Kopko, Dobbins and 
related PA Supreme Court decisions a couple yean ago. At that time, there were minimal arrest powers in 
addition to the sheriffs' core duties of service of process on the court's behalf. At that time, there were 
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minimal m s t  powers in addition to the sheriffs' core duties of service of process on the court's behalf. 
We support simple restoration of the statutory powers as they existed pre-Dobbins, but we oppose 
expansion of powers any further, including placing in statute language to support local practices, 
believing traditional policing to be a matter between the state police and municipal police, 

House Bill 2585 goes much further than simple restoration. It includes language on contracting, hiring, 
sheriff qualifications, and other matters that in some respects differ from the existing provisiom of the 
County Code and certainly go well beyond the practice pre-Dobbins. Importantly, by including the word 
"duties" it at minimum calls into question the permissive nature the sheriffs ascribe to the bill, and 
dependent on court interpretation could require counties to budget for full policing. 

I understand the concern of some counties that are struggling with a lack of municipal police covmge, 
and I understand that reliance on the state police is not a complete solution, I have similar concerns in my 
own county. However, this bill is not an appropriate solution to that dilemma, and counties may not have 
the resources needed to pay for expansion. Even if we were to agree to traditional policing by sheriffs, 
there are many matten, that need to be addressed that apply to municipal police officers - civil service, 
command and control, civilian review boards, and orhers, which can be found in our Pennsylvania Counly 
Pla[fovrn. 

Following their meeting with the sheriffs, Courts and Corrections reaffumed its view that HB 2585 goes 
beyond simple restoration and that we continue to opposc the bill, and that the simpler approach taken in 
last session's HB 466 remains acceptable to us. 



ITEM 113 

House Bill 2585, Printer& Number 4022: Sheriff Police Powers 

CCAP members may be asked to pass a county resolution in support of HB 2585, legislation purporting 
to restore sheriff powers lost to recent judicial decisions. CCAP, after carefill review by its Courts and 
Corrections policy committee, believes that the bill in fact goes much farther than simple restoration, and 
opposes the bill. Additionally, some CCAP members have been hearing from other local governments 
within their counties seeking support as a means of providing for gaps in local police protection at no cost 
to that municipality. The following points should be considered by all counties, and may be utilized in 
conveying the CCAP position. 

CCAP opposes HB 2585 in its current form because the bill represents an attempt to go beyond 
restoration of traditional sheriffs powers, conferring on them many or most of the powers of . 
traditional municipal police. 

At the core, the issue is simple restoration of sheriff powers that were lost to the Kopko, Dobbins and 
related PA Supreme Court decisions a couple years ago. At that time, sheriffs had minimal arrest 
.powers in addition to the sheriffs' core duties of service of process on the court's behalf. CCAP 
supports simple restoration (such as language comparable to HB 466 from last session), but opposes 
extension of powers beyond that. 

HB 2585 includes language on contracting, hiring, sheriff qualifications, courthouse security, and 
other matters that in some respects differ from the existing provisions of the County Code and 
certainly go well beyond the practice pre-Dobbins. 

CCAP opposes HB 2585, and cautions that using sheriff departments in this way is not the simple 
solution that is being portrayed. Instead, it has the distinct potential to result in significant county 
costs for which no revenue source exists. 

HB 2585 is not consistent with CCAP's policy on sheriff powers or with prior discussions with the 
Sheriffs Association, and was introduced and, despite assurances by the Sheriffs Association to the 
contrary, was scheduled for legislative action before CCAP concerns were addressed. 

An expansion of sheriffs powers could require counties to budget for full policing. If a sheriffs 
department were expanded to provide law enforcement coverage county-wide, costs will increase 
dramatically, not just for personnel and equipment costs, but for liability. 

Contrary to arguments made by the sheriffs, utilizing sheriff personnel as a substitute for municipal 
police forces or in place of state police coverage is not a cost free or low cost alternative for 
taxpayers. 

Since county property taxes are collected county-wide and not collected community by community, 
the only way to allow a single community to access sheriff personnel for law enforcement purposes 
would be through a contractual agreement for which the county would have to charge the 
municipality. Otherwise, all property tax payers in the county would be unfairly burdened and forced 
to support law enforcement services provided to certain municipalities and their citizens, resulting in 
property tax increases for everyone to the benefit of only a few. 

Even if CCAP, or individual counties were to agree to traditional policing by sheriffs, there are many 
matters that need to be addressed that apply to municipal police officers -civil service, command and 
control, civilian review boards. and others, which can be found in the Pei7nsj~lvania County Platjonn. 



ITEM /I4 

PRINTER! s NO. 528 

THE GENERAL ASSEMBLY OF PENNSYLVANIA 

HOUSE BILL 
NO. 466 Session of 

2007 

INTRODUCED BY DALLY, BAKER, BARRAR, BELFANTI, BEYER, BUXTON, 
CAPPELLI, CAUSER, EVERETT, FABRIZIO, FAIRCHILD, GABIG, 
GIBBONS, GINGRICH, HARHAI, HARRIS, HENNESSEY, HUTCHINSON, 
KAUFFMAN I M. KELLER, KILLION MACKERETH, McILHATTAN, 
METCALFE, MILLARD, PAYNE, PEIFER, PHILLIPS, RAPP, REED, 
ROHRER, SAINATO, SAYLOR, SCAVELLO, SIPTROTH, STERN, 
R. STEVENSON, TANGRETTI, WILLIAMS, YEWCIC, HORNAMAN AND 
MARSHALL, FEBRUARY 2 6, 2007 

REFERRED TO COMMITTEE ON JUDICIARY. FEBRUARY 26. 2007 

AN ACT 

1 Amending Title 42 (Judiciary and' Judicial Procedure) of the 
2 Pennsylvania Consolidated Statutes, further providing for 
3 powers and duties of sheriffs and deputy sheriffs relating to 
4 law enforcement. 

5 The General Assembly of the Commonwealth of Pennsylvania 

6 hereby enacts as follows: 

Section 1. Section 2921 of Title 42 of the Pennsylvania 

Consolidated Statutes is amended to read: 

§ 2921. Powers and duties of the sheriff. 

(a) Court duties.--The sheriff, either personally or by 

deputy, shall serve process and execute orders directed to him 

pursuant to law. 

(b) Law enforcement.--All sheriffs, and all deputy sheriffs 

who have successfully completed the same type of training as 

municipal police officers, including, but not limited to, 

training pursuant to the act of February 9, 1984 ( P . L . 3 ,   NO.^), 



known as the Deputy Sheriffs' Education and Training Act, or 53 

Pa.C.S. Ch. 21 Subch. D (relating to municipal police education 

and training) shall have and may exercise the same powers as 

municipal police officers to make arrests, without warrants, for 

all crimes and offenses, including, but not limited to, all 

violations under 18 Pa.C.S. (relating to crimes and offenses), 

75 Pa.C.S. (relating to vehicles) and the act of April 14, 1972 

(P.L.233, No.64), known as The Controlled Substance, Drug, 

Device and Cosmetic Act, and without limiting the foregoing, 

every sheriff and deputy sheriff shall have the powers, duties, 

responsibilities and immunities conferred on municipal police 

officers generally and specifically under sections 8952 

(relating to primary municipal police jurisdiction) and 8953 

(relating to Statewide municipal police jurisdiction). 

Section 2. This act shall take effect immediately. 



ITEM 85 

COMMONWEALTH of Pennsylvania, Appellant, 

Marshall Edwin LEET, Appellee 

The Supreme Court of Pennsylvania 

Argued March 9, 1993 

Decided May 4, 1994 

State appealed suppression order of the Court of Common Pleas, Armstrong County, 
Criminal Division No. 1988- 0194, House, J. The Superior Court, No. 462 Pittsburgh 1989, 
Wieand, J., 401 Pa.Super 490, 585 A.2d 1033, affirmed. Appeal was taken. The Supreme 
Court, No. 11 W.D. Appeal Docket 1992, Flaherty, J., held that: (1) common law powers of 
sheriff include power to enforce motor vehicle code, and (2) to enforce motor vehicle laws, 
sheriffs and deputies must complete same type of training that is required of police officers. 

Remanded. 

Cappy, J., concurred in result. 

Nix C.J., dissented and filed opinion. 

1. Criminal Law 394.4(9) 

Suppression of evidence is appropriate if stop by deputy sheriff is illegal; whether or not 
authorized, stop is under color of law so that state action is implicated. U.S.C.A. Const. 
Amend. 4. 

2. Sheriffs and constables 86 

Common-law powers of sheriff include power to enforce motor vehicle code, even though 
no provision of code grants power to sheriffs to enforce it; no statute abrogates sheriffs 
preexisting power and duty to enforce laws. 75 Pa.C.S.A. 5 6308(a). 

3. Automobiles 349(3,II) 

Sheriff and deputies may make arrest for motor vehicle violations which amount to breaches 
of the peace coinmitted in their presence. 

4. Arrest 63.5(6,9) 

Power to arrest subsumes power to stop, detain, and investigate motorist who breaches peace 
while operating motor vehicle in presence of sheriff. 



5. Sheriffs and Constables 86 

To enforce motor vehicle laws, sheriffs and deputies must complete same type of training 
that is required of police officers. 

George R. Kepple, District Atty., Bradley K, Hellein, Asst. Dist. Atty., Kittanning, for appellant. 

Louis C. Long, Meyer, Darragh, Buckler, Bebenek & Eck, Pittsburgh, PA, for 
Eugene L. Coon, Larry E. Kopko, Frank J. Policaro 
& The Sheriffs' Ass'n of the Corn. of Pennsylvania. 

Joseph F. Caruso, Chief Public Defender, Kittanning, for appellee. 

Before NIX, C.J., and LARSEN, FLAHERTY, ZAPPALLA, PAPADAKOS and CAPPY, JJ. 

OPINION OF THE COURT 
FLAHERTY, Justice. 

The issue is whether a deputy sheriff has authority in Pennsylvania to make a warrantless 
arrest for motor vehicle violations committed in his presence. The trial court held that he does 
not have such power to arrest, and suppressed evidence seized pursuant to what the court 
considered to be an illegal arrest. A divided Superior Court affirmed, 401 Pa.Super. 490, 85A.2d 
1038. 

On May 17, 1988, while driving a marked sheriffs vehicle in Armstrong County, Deputy 
Sheriff Kevin Gibbons observed the vehicle driven by Marshall Leet pass a line of traffic 
stopped in a no passing zone. Gibbons directed Leet to pull off the road, approached the car, and 
observed an open can of beer on the front seat. He asked Leet to exit the car to perform a field 
sobriety test. Leet complied and successfully performed the test administered by Gibbons. 
Gibbons asked Leet for his papers, and Leet had no driver's license. Gibbons made a radio check 
of the status of Leet's driving privileges and was informed that Leet's license had been 
suspended. About this time, municipal police officer Donald Weber arrived on the scene to assist 
Gibbons. 

With Leet's consent, Gibbons moved Leet's car to a safer parking place; while in the car, 
Gibbons saw a live round of .357 ammunition on the floor and two paper bags behind the front 
seat. Subsequently, marijuana was found in one of the paper bags, and methamphetamine was 
found in the tape deck. Officer Weber then issued citations for driving with an expired license, in 
violation of 75 Pa.C.S. 1501; driving with an open can of beer, violating 75 Pa.C.S. 9 3715; and 
passing in a.no passing zone a violation of 75 Pa. C.S. 5 3307. Leet was subsequently charged 
with the additional offenses of unlawful possession of a controlled substance, and possession 
with intent to deliver a controlled substance. 



In the trial court, Leet moved to suppress all physical evidence obtained by the police 
following Gibbons' allegedly unauthorized stop and detention of Leet. The suppression court 
determined, after hearing, that Gibbons had lacked authority to stop Leet for a traffic violation, 
and suppressed the evidence. 

1 .This opinion was reassigned to this author. 

The lower courts both concluded that when Gibbons stopped Leet, administered field sobriety 
tests, and detained Leet while the sheriff radioed for a license status report, Leet was in custody. 
We agree. Leet's freedom was sufficiently restricted, and Leet's reasonable perception that his 
freedom had been removed was sufficient to establish that he was in custody. Commonwealth v. 
Lagana, 5 17 Pa. 371,537 A.2d 135 1 (1988). 

[ l ]  The lower courts also concluded that Gibbons, whether or not authorized to stop Leet, 
was acting under color of law, so that state action is implicated and suppression of evidence 
was appropriate if the stop was illegal. We agree. See Commonwealth v. Corley, 507 Pa. 
540,491 A.2d 829 (1985); Commonwealth v. Eschelman, 477 Pa. 93,383 A.2d 838 (1978). 

[2] In addressing the question whether a sheriff may enforce the motor vehicle code as 
Gibbons did, the Superior Court treated the issue as one of statutory interpretation. The court 
reasoned that 75 Pa.C.S. $ 6308(a) places a duty on motorists to exhibit their vehicle 
registration and driver's license upon request only when requested by a "police officer," a 
designation which does not include the sheriff or his deputies. The court also recited dozens 
of provisions of the motor vehicle code which refer to the powers and duties of "police 
officers" in the control of traffic and vehicles. The court rejected the argument of the 
Commonwealth that, on the basis of the common law, "sheriffs and deputy sheriffs have 
inherent power and authority to arrest without a warrant for all crimes, however, committed 
in their presence, including Vehicle Code violations." The court reasoned that "an attempt to 
imply power where the same has not been granted by statute would be in direct violation of 
the legislature's mandate that sheriffs and deputy sheriffs shall perform the duties imposed 
by statute." 

We hold, however, that the common law powers of the sheriff include the power to enforce the 
motor vehicle code, and that such powers have not been abrogated by statute or otherwise. 

History records that, even prior to the Conquest, the sheriff was a powerful officer, with both 
judicial and executive powers. Lady Doris M. Stenton, in her historical master work English 
Justice Between the Norman Conquest and the Great Charter: 1066-1 2 15 (1 964), provides 
many details of the powers and duties of the sheriff. The work deals entirely with civil and 
ecclesiastical law to the exclusion of criminal law, though mention is made of enforcing "the 
peace of the sheriff as well as "the peace of the king." Id. at 79; The Earliest Lincolnshire Assize 
Rolls, case 542, pp. 95-96. The sheriff nonetheless played a central role in the English civil 
courts from before the Norman Conquest until the Magna Carta; the sheriff was, at the beginning 
of the period, "a great local lord." Stenton, English Justice: 1066-1215, at 80. Prior to the 
Conquest and in the decades immediately thereafter, the sheriff was more akin to a judge 



than a law enforcement officer, id. at 48, 55,74, sheriffs serving at times as appellate judges, id. 
at 57. Then, in the gradual development of an official judicial class, pleas of the crown began to 
be removed from the jurisdiction of the sheriff and to be heard by a local justiciar in each shire. 
Id. at 65-67. Thus, in the civil realm, at least, the sheriffs role evolved from that ofjudge to 
that of court officer with authority "to summon suitors to the court, to collect amercements from 
defaulters and carry out the judgments of the court." Id. at 67. Throughout the period 1066- 
121 5, sheriffs were "men with powerful local connections," id., and often, indeed, with powerful 
royal connections, id.. at 80, 163, 171, 175. 

Despite other historians' claims that the sheriff assumed "the air of the errand boy of the royal 
courts," Lady Stenton asserts that such a conclusion "is hardly fair" and "is surely an 
exaggeration." Rather, "the thirteenth-century sheriff was the head within his shire of a complex 
system of local government centered on the county town, often on the royal castle, and 
employing an undersheriff and a large staff of bailiffs or sergeants and clerks." Id. at 80. Even in 
the enforcement of court orders, the sheriff was no "errand boy," but was authorized and 
expected to employ often necessary force. "Many of the early writs .... are addressed to the 
sheriff ordering him to restore the complainant to seisin." Id. at 80-8 1. The procedure replaced 
the Anglo-Saxon "self-help" remedy, and, in those far-off days, frequently involved the 
occurrence or risk of violence. Id. at 22-24. See also id at 171-1 72. Even late in the period, 
many writs [authorized] the sheriff to act on the king's behalf in a judicial or an executive 
capaci ty.... The number and variety of the justices and viscontiel writs directed to the sheriff 
increased with the increasing volume of business in the royal courts held before justices itinerant. 
The very word justices implies that the sheriff in obeying such writs was acting through the shire 
court as a judge in the modem sense. In obeying many viscontiel writs he was certainly acting in 
an executive capacity only, but it must have been difficult for a hard-pressed sheriff to be 
mindful of the distinction. But whether the suitors of the shire court were giving judgment in a 
case brought by one of their number by plaint, or the sheriff was acting on a justices writ, or was 
leading the posse comitatus without writ to force a lord to replevy plough-beasts, all these pleas 
were part of the sheriffs work in the shire court. Id. at 81-82; see T.F.T. Plucknett, A Concise 
History of the Common Law (5th ed., London, 1956), p. 92. Mention should also be made of the 
Assize of Clarendon, 1166 A.D., which clearly establishes the sheriffs power to arrest in criminal 
cases.2 

2.The Assize of Clarendon states in part: And when a robber or murderer or thief, or 
harborers of them, shall be taken on the aforesaid oath, ... sheriffs shall send word to the 
nearest Justice through some intelligent man, that they have taken such men: and the Justices 
shall send back word to the sheriffs where they wish those men to be brought before them; 
the sheriffs shall bring them before the Justices .... And the sheriffs who take them shall lead 
them before the Justice without other summons than they have from him. And when the 
robbers or murderers or thieves, or receivers of them,who shall be taken through the oath or 
otherwiseyare given over to the sheriffs, they also shall receive them straightway without 
delay ..... And if any sheriff shall send word to another sheriff that men have fled from his 
county into another county on account of robbery or murder or theft, or the harboring of 
them, or for outlawry or for a charge with regard to the forest of the king, he (the sheriff who 
is informed) shall capture them: and even if he learn of it himself or through others that such 
men have fled he shall take them and keep them in custody ..... 



It is a commonplace that in times going back to the Magna Carta, the sheriff was the chief law 
enforcement officer of the shire or county. Pollock and Maitland, in their opus The History of 
English Law, provide the following enlightenment: 

The law of arrest is rough and rude; it is as yet unpolished by the friction of nice cases. 
Before we say more of it we must call to mind two points in our criminal procedure. In the 
first place, any preliminary magisterial investigation, such as that which is now-a-days 
conducted by our justices of the peace, is still in the remote fixture, though the coroners are  
already making inquest when there is violent death .... Secondly, there is no professional 
police force. 

The only persons who are specially bound to arrest male-factors are the sheriff, his bailiffs and 
servants and the bailiffs of those lords who have the higher regalities. 

Pollock and Maitland, The History of English Law: Before the Time of Edward I, Cambridge, 
Boston, 2d ed., Vol. 11, at 582 (1 899) (emphasis added.) Though it may be unnecessary to cite 
additional authority, Blackstone confirms the common law power of the sheriff to make arrests 
without warrant for felonies and for breaches of the peace committed in his presence. 
Blackstone, Commentaries on the Common Law, Vol. IV, at 289. Indeed, such powers are so 
widely known and so universally recognized that it is hardly necessary to cite authority for the 
proposition. To make the point, how few children would question that the infamous Sheriff of 
Nottingham had at least the authority to arrest Robin Hood. 

Henderson, Ernest F., trans. and ed., Select Historical Documents of the Middle Ages, pp. 
17-19. Biblo and Tannen: New York (1965) 

[3,4] Unless the sheriffs common law power to make warrantless arrests for breaches of the 
peace committed in his presence has been abrogated, it is clear that a sheriff (and his deputies) 
may make arrests for motor vehicle violations which amount to breaches of the peace committed 
in their presence. Thus, we search the statutes for authority abrogating the common law power of 
the sheriff, rather than statutory authority for the sheriff to enforce the law-authority he has 
always possessed under common law. In other words, although the Superior Court searched in 
vain for a provision which grants the sheriff an enforcement power under the motor vehicle laws, 
it is instead necessary to search for a statutory provision which removes the enforcement power 
of the sheriff (which pre-existed the statute). The latter search is equally vain; there is, in the 
motor vehicle code, no unequivocal abrogation of the sheriffs common law power to arrest. It is 
evident, moreover, that the power to arrest subsumes the power to stop, detain, and investigate a 
motorist who breaches the peace while operating a motor vehicle in the presence of the sheriff. 

In short, it is not necessary to find a motor vehicle code provision granting to sheriffs the 
power to enforce the code- sheriffs have had the power and duty to enforce the laws since 
before the Magna Carta; rather, it would be necessary to find an unequivocal provision in 
the code abrogating the sheriffs power in order to conclude that the sheriff may not enforce 
the code.3 

[ 5 ]  It has been argued that to protect public safety, anyone who enforces the motor vehicle 
laws should be required to undergo training appropriate to the duties. It is certainly within 
the proper function of government and in keeping with the realities of the modem world to 



require adequate training of those who enforce the law with firearms. Policemen, to whom 
the legislature has given primary responsibility for enforcement of the motor vehicle code, 
("4) are required by statute to undergo formal training prior to enforcing the law.5 We deem 
this requirement to apply equally to sheriffs who enforce motor vehicle laws. Thus a sheriff 
or deputy sheriff would be required to complete the same type of training that is required o f  
police officers throughout the Commonwealth. As the record is incomplete in this respect, 
we must remand the case for a finding as to whether deputy sheriff Gibbons had completed 
appropriate law enforcement training, and for further proceedings consistent with this 
opinion.6 

3. The issue of the status of a sheriff or deputy sheriff in labor relations law, specifically under 
Act 111, 43 P.S. 217.1 et seq., is not presented in this case. Whether a sheriff is a 'policeman" 
entitled to compulsory binding arbitration under Act ill, as addressed in Venneri v. County of 
Allegheny. 12 Pa.Cmwlth. 5 17,3 16 A.2d 120 (1 974), is a question not determined by the 
sheriffs arrest powers and is a question we do not address in this case. 

Case remanded. 

Mr. Justice LARSEN did not participate in the decision of this case. 

Senior Justice MONTEMURO, who was an appointed justice of the court at the time of 
argument, did not participate in the consideration or decision of this case. 

Mr. Justice CAPPY concurs in the result. 

("4.) See 75 Pa.C.S. $ 6304. S. See "Act 141 ," or 'Municipal Police Jurisdiction Act," 42 Pa.C.S. 
$ 895 1 et seq., and "Act 120," or "Municipal Police Officers' Education and Training Act," 53 
P.& 5 741 et seq. 

6. We are aware of the Deputy Sheriffs Education and Training Act, 71 P.S. section 21 01, et seq. 
which will be considered by the fact finder in the determination of whether appropriate law 
enforcement training has been completed. 
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In this case, we must determine whether sheriffs are "investigative or law 

enforcement officers" pursuant to the Wiretapping and Electronic Sutveillance Control Act 

(Wiretapping Act or Act )' and are thus eligible to receive training and certification from the 

Pennsylvania State Police (State Police) to conduct wiretap investigations. Forthe reasons 

that follow, we hold that sheriffs, while performing vital and necessary duties in the 

Commonwealth, are not "investigative or law enforcement officers" pursuant to the 

requirements set forth by statute. Accordingly, we affirm the Order of the Commonwealth 

Court that granted the Application for Summary Relief filed by the Commissioner and that 

denied the Application for Summary Relief filed by Appellants. 

FACTS AND PROCEDURAL HISTORY 

Appellants are sheriffs, deputy sheriffs (collectively, Sheriffs), and district attorneys in 

Warren, Mercer, Bradford, and Cumberland Counties. Appellee is the Commissioner of the 

State Police (Commissioner). 

Sheriffs sought to attend a four-day course (the Course) that would have trained 

them to utilize wiretapping and electronic surveillance technology in their law enforcement 

activities. However, the State Police rejected their applications for the Course because of 

uncertainty over the authority of Sheriffs to perform wiretaps under the Wiretapping Act. 

The Wiretapping A d  specifically provides for training and certification by the State 

Police: 

The Attorney General and the Commissioner of the 
Pennsylvania State Police shall establish a coucse of training in 
the legal and technical aspects of wiretapping and electronic 



surveillance as allowed or permitted by this subchapter, shall 
establish such regulations as they find necessary and proper 
for such training program and shall establish minimum 
standards for certification and periodic recertification of 
Commonwealth investigative or law enforcement officers as 
eligible to conduct wiretapping or electronic surveillance under 
this chapter. 

18 Pa.C.S. g 5724. 

An "investigative or law enforcement officer" is: 

Any officer of the United States, of another state or political 
subdivision thereof, or of the Commonwealth or political 
subdivision thereof, who is empowered by law to conduct 
investigations of or to make arrests for offenses 
enumerated in this chapter or an equivalent crime in another 
jurisdiction, and any attorney authorized by law to prosecute or 
participate in the prosecution of such offense. 

18 Pa.C.S. 9 5702 (emphasis added). 

There is one additional definition of "law enforcement officer" that is provided in a 

subsection of the Act related to exceptions at Section 5704: 

As used in this paragraph, the following words and phrases 
shall have the meanings given to them in this subparagraph: 

"Law enforcement ofllcer." A member of the Pennsylvania 
State Police or an individual employed as a police officer 
who holds a cumnt certificate under 63 Pa.C.S. Ch. 21 
Subch. 0 (relating to municipal police education and 
training). 

18 Pa.C.S. § 5704(16)(iii) (emphasis added and footnote deleted). Although two of the 

Sheriffs indicate that they have received Act 120 trainingI2 there is no allegation that any of 

Sheriffs indicate that Deputy Sheriffs Jacob Sack and Mark Yassem have completed Act 
120 training. Appellants' Brief on Appeal at 4-5. 



the Sheriffs are employed as police officers pursuant to the Municipal Police Officers 

Education and Training Act, 53 Pa.C.S. §§ 2161-2171 .3 

Section 5702 refers to the "offenses enumerated in this chapter" (the "predicate 

offenses"), which are set forth at Section 5708, and include the following: 

Section 91 I (relating to corrupt organizations) 
Section 2501 (relating to criminal homicide) 
Section 2502 (relating to murder) 
Section 2503 (relating to voluntary manslaughter) 
Section 2702 (relating to aggravated assault) 
Section 2706 (relating to terroristic threats) 
Section 2709.1 (relating to stalking) 
Section 2716 (relating to weapons of mass destruction) 
Section 2901 (relating to kidnapping) 
Section 31 21 (relating to rape) 
Section 3123 (relating to involuntary deviate sexual 
intercourse) 
Section 31 24.1 (relating to sexual assault) 
Section 3125 (relating to aggravated indecent assault) 
Section 3301 (relating to arson and related offenses) 
Section 3302 (relating to causing or risking catastrophe) 
Section 3502 (relating to burglary) 
Section 3701 (relating to robbery) 
Section 3921 (relating to theft by unlawful taking or 
disposition) 
Section 3922 (relating to theft by deception) 
Section 3923 (relating to theft by extortion) 
Section 4701 (relating to bribery in official and political 
matters) 
Section 4702 (relating to threats and other improper 
influence in official and political matters) 
Section 551 2 (relating to lotteries, etc.) 
Section 551 3 (relating to gambling devices, gambling, etc.) 

The Pennsylvania Sheriffs' Association, in its Amicus Curiae Brief, explains that the 
training course for deputy sheriffs is different from the one for municipal police officers. The 
program requirements for deputy sheriffs are found in the Deputy Sheriffs' Education and 
Training Act, 71 P.S. $5 2101-21 09, and the ones for municipal police officers are set forth 
in the Municipal Police Officers' Education and Training Act, 53 Pa.C.S. 95 2161-2171. 
Brief of Amicus Curiae Participant, Pennsylvania Sheriffs' Association at 15. 



Section 551 4 (relating to pool selling and bookmaking) 
Section 5516 (relating to facsimile weapons of mass 
destruction) 
Section 631 8 (relating to unlawful contact with minor) 
(2) Under this title, where such offense is dangerous to life, 
limb or property and punishable by imprisonment for more 
than one year: 
Section 91 0 (relating to manufacture, distribution or 
possession of devices for theft of telecommunication 
services) 
Section 2709(a)(4), (5). (6) or (7) (relating to harassment) 
Section 3925 (relating to receiving stolen property) Section 
3926 - 
(relating to theft of services) 
Section 3927 (relating to theft by failure to make required 
disposition of funds received) 
Section 3933 (relating to unlawful use of computer) Section 
41 08 (relating to commercial bribery and breach of duty to - 
act disinterestedly) 
Section 4109 (relating to rigging publicly exhibited contest) 
Section 41 17 (relating to insurance fraud) Section 4305 
(relating to dealing in infant children) Section 4902 (relating 
to Peoury) 
Section 4909 (relating to witness or informant taking bribe) 
Section 491 1 (relating to tampering with public records or 
information) 
Section 4952 (relating to intimidation of witnesses or victims) 
Section 4953 (relating to retaliation against witness or victim) 
Section 5101 (relating to obstructing administration of law or 
other governmental function) 
Section 51 11 (relating to dealing in proceeds of unlawful 
activities) 
Section 5121 (relating to escape) 
Section 5902 (relating to prostitution and related offenses) 
Section 5903 (relating to obscene and other sexual materials 
and performances) 
Section 731 3 (relating to buying or exchanging Federal food 
order coupons, 
stamps, authorization cards or access devices) 
(3) Under the a d  of March 4, 1971 (P.L. 6, No. 2), [FNll 
known as the Tax Refonn Code of 1971, where such offense 
is dangerous to life, limb or property and punishable by 
imprisonment for more than one year: 
Section 1272 (relating to sales of unstamped cigarettes) 
Section 1273 (relating to possession of unstamped 
cigarettes) 



Section 1274 (relating to counterfeiting) 
(4) Any offense set forth under section 13(a) of the act of 
April 14, 1972 (P.L. 233, No. 64), IFN21 known as The 
Controlled Substance, Drug, Device and Cosmetic Act, not 
including the offense described in clause (31) of section 
1 3(a). 
(5) Any offense set forth under the a d  of November 15,1972 
(P.L. 1227, No. 272). JFN31 
(6) Any conspiracy to commit any of the offenses set forth in 
this section. 
(7) Under the act of, 1998 (P.L. 874, No. 1 lo), known as the 
Motor Vehicle Chop Shop and Illegally Obtained and Altered 
Property Act. 

After the State Police rejected their applications, Sheriffs contacted the 

Commissioner who refused to overturn the decision. Sheriffs then filed a Petition far 

Review in the Nature of a Complaint in Equity Seeking Preliminary and Permanent 

Injunctive Relief in the Commonwealth Court, seeking to compel the State Police to admit 

them into the Course. They also requested a permanent injunction that would preclude the 

Commissionerfrom rejecting applicants on the basis of their status as Deputy Sheriffs. The 

parties then filed Cross-Motions for Summary Relief. 

Prior to the hearing on the injunctive relief, the parties reached an interim agreement 
. 

that the Commonwealth Court approved permitting the deputy Sheriffs to attend the 

Course. This agreement also provided that the Commissioner would not certify the 

deputies under the Wiretapping Act unless the Commonwealth Court determined that they 

were "investigative or law enforcement officersn pursuant to that Act. 

On February 20, 2004, the Commonwealth Court held that Sheriffs were not 

"investigative or law enforcement officers." The court noted that "[b]ecause the statute 

authorizes electronic surveillance, which infringes upon the right of privacy, it must be 



strictly construed." Ko~ko  v. Miller, 842 A.2d 1028, 1031 (Pa. Cmwlth. 2004). It granted 

the Commissioner's Application for Summary Relief, and denied Sheriffs' Application for 

Summary Relief. Sheriffs have appealed that Order to this Court. 

DISCUSSION 

The role of sheriffs in the Commonwealth commands our utmost respect. They 

participate in numerous vital law enforcement functions, including working on high-risk 

teams, drug task forces, and evidence collection teams4 

The Commissioner contends that although Sheriffs retain some residual power 

under common law, they are not "investigative or law enforcement officers'' pursuant to the 

Wiretapping Act. Appellants, however, provide arguments to demonstrate the wisdom and 

necessity of allowing them to receive the training required to perform wiretaps in 

Pennsylvania. 

The sole question before us involves the interpretation of statutory language 

contained in the Wiretapping Act and, as such, presents a question of law. The appropriate 

scope of review is plenary, and our standard of review is de novo. Southeastern 

Pennsvlvania  trans^. Auth. v. Bd. of Revision of Taxes, 833 A.2d 710 (Pa. 2003). 

Our express mandate is to examine and interpret the terms and requirements of the 

statute; we are not charged with addressing the wisdom, practicality, or desirability of 

having Sheriffs perform wiretaps. For the reasons that follow, we hold that Sheriffs are not 

"investigative or law enforcement officers" pursuant to the Wiretapping Act and, as such, 

Appellants' Brief at 5. 



are not authorized to receive the training that they seek. Although Sheriffs have provided 

meritorious arguments, we cannot ignore the terms of the Wiretapping Act. It is incumbent 

on the legislature to specify that the Sheriffs are encompassed within the definition of 

"investigative or law enforcement officers," in order to reach a different conclusion. 

Accordingly, we affirm the Order of the Commonwealth Court. 

The office of the sheriff derives from the Pennsylvania Constitution. "County officers 

shall consist of. . . sheriffs . . . and such others as may from time to time be provided by the 

law." PA. CONST. art. 9, 5 4. Although the Constitution establishes the office, it does not 

describe the duties of a sheriff. 

Under common law, the duties of the sheriff were to maintain peace within the 

county, apprehend and commit to prison those who broke the peace, and maintain law and 

order. In the role of "peacekeeper" or "peace officer," the sheriff was the principal 

conservator of peace. See A. Anderson, A* 

Constables with Forms, Volume 1, § 43 at 36-37 (1941): 

the Sheriffs primary obligation is to represent the sovereignty, 
authority, and interests of the state in his respective 
jurisdiction, whereas the local police department represents the 
interests of the local jurisdiction. Originally, the Sheriff was the 
King's Man; and today the Sheriff represents the sovereignty of 
the state as the conservator of the peace and has no superior 
in hisfher county. 

According to the National Sheriffs8 Association (the National Association), a trade 

association that represents the interests of the Office of Sheriff in the United States, the 

"Office of Sheriff has retained the responsibility of being the primary law enforcement officer 

which secures the public safety of the local community." Brief of Amici Curiae Participant, 



National Sheriffs' Association at 2. The Association lists the following law enforcement 

duties of Sheriffs in Pennsylvania: (1) working on drug task forces; (2) working on evidence 

collection teams; (3) actively participating in criminal investigations; (4) participating in 

canine patrols; (5) participating in narcotics patrols; (6) executing search warrants; (7) and 

enforcing the Motor Vehide Code. Id. at 7. Other law enforcement duties may include 

road patrol, traffic, general and specialized criminal investigations, crime prevention 

activities, maintaining a crime lab, crime site analysis, criminal intelligence, narcotics 

enforcement, emergency services, and performing licensing and communication tasks. Id. 

at 10. 

The Pennsylvania Sheriffs' Association (the Pennsylvania Association) notes that 

"Sheriffs receive training that is equal or greater to that obtained by police officers. . . . [and 

that] [tlhe vast majority of this training is in the areas of law enforcement." Brief of Amicus 

Curiae, Pennsylvania Sheriffs' Association, at 7.5 The Pennsylvania Association argues, as 

does the National Association, that sheriffs are "empowered by law to conduct 

investigations or to make arrests for offenses enumerated" in the Wiretapping Act, including 

"murder, assault, kidnaping [sic], rape, burglary, and terroristic threats." Id. at 9. 

The Pennsylvania Association points to the following topics that are covered as part of the 
basic training cumculum for Sheriffs: civil law and procedure, communications, control and 
defensive tactics, courtroom security, crimes code and criminal procedure, criminal 
investigation, criminal justice system and law enforcement, crisis intervention, cultural 
diversity and ethnic intimidation, emergency management, emergency vehicle operation, 
ethics and professional development, families in crisis and domestic violence, firearms, first 
aid and cardiopulmonary resuscitation, Motor Vehide Code and enforcement, patrol 
procedures and operations, physical conditioning, physical and judicial security, prison 
transportation, related social sciences, related legal issues, special needs groups, and 
unified court system. Brief of Amicus Curiae, Pennsylvania Association at 16. 



Consistent with the position of the National Association, the Attorney General argues 

that it regularly uses task forces that indude deputy sheriffs to investigate and prosecute 

drug-related crimes. Brief of the Attomey General of Pennsylvania as Amicus Curiae in 

Support of Appellants (AG Brie9 at 9. The Attomey General cites Commonwealth v. Leet, 

641 A.2d 299 (Pa. 1994), as authority for the proposition that Sheriffs are authorized to 

make amsts without warrants for felonies and that, accordingly, unless their power has 

been specifically abrogated, they may conduct wiretaps. AG Brief at 9. However, the fact 

that the Attomey General utilizes the services of Sheriffs on its task forces does not, by 

itself, answer the question before us regarding whether Sheriffs are "empowered by law to 

conduct investigations of or to make arrests for" the predicate offenses. 18 Pa.C.S. 5 5702. 

In fad, the Attorney General concedes that "the issue of how sheriffs may be deployed at a 

particular point in time is a very different question than what power they inherently possess 

and that it is the latter, not the former, which ultimately serves to determine what 

responsibilities or duties they may undertake." Id. at 10. 

Despite the long list of activities that the National Association cites and the fad that 

the Attomey General deploys Sheriffs on its task forces, we cannot ignore the fact, as 

correctly stated by the Commonwealth Court, that "[tlhere are only two statutory provisions 

which specifically reference the modem sheriWs duty." Kooko, 842 A.2d at 1038. The 

General Assembly has limited the powers and duties of sheriffs to those "authorized or 

imposed upon them by statute." 13 P.S. § 40.' Further, a sheriff is mandated to "serve 

process and execute orders directed to him pursuant to the law." 42 Pa.C.S. § 2921. 

A d  of June 29, 1976, P.L. 475, as amended, 13 P.S. § 40. 



The Wiretapping Act permits judicial authorization of the interception of wire, 

electronic, or oral communications. 18 Pa.C.S. § 5708. Because the statute providing for 

electronic surveillance involves an infringement upon the right to privacy, we must strictly 

construe its terms. Boettaer v. Miklich, 633 A.2d 1146 (Pa. 1993). Unless the words of the 

statute empower Sheriffs to perform electronic surveillance, this Court would violate the 

duty to construe the statute strictly were we to enlarge its terms to include Sheriffs. 

In contrast to the Wiretapping Act in Pennsylvania, Califomia by statute clearly 

authorizes a sheriff to engage in wiretapping. The Califomia Invasion of Privacy statute 

provides, inter alia, that: 

633. Law enforcement officers; authorized use of electronic, etc., 
equipment 

Nothing in Section 631, 632,632.5, 632.6, or 632.7 prohibits 
the Attorney General, any district attorney, or any assistant, 
deputy, or investigator of the Attorney General or any district 
attorney, any officer of the Califomia Highway Patrol, any chief 
of police, assistant chief of police, or police officer of a city or 
city and county, any sheriff, undersheriff, or deputy sheriff 
regularly employed and paid in that capacity by a county, 
police officer of the County of Los Angeles, or any person 
acting pursuant to the direction of one of these law 
enforcement officers acting within the scope of his or her 
authority, from overhearing or recording any communication 
that they could lawfully overhear or record prior to the effective 
date of this chapter. 

Nothing in Section 631, 632, 632.5, 632.6, or 632.7 renders 
inadmissible any evidence obtained by the above-named 
persons by means of overhearing or recording any 
communication that they could lawfully overhear or record prior 
to the effective date of this chapter. 



CAL. PENAL CODE 5 633 (2005). This section appears to include only sheriffs who are paid 

by the county or by a county police officer. Although the record in the matter sub judice 

does not indicate who pays the salaries of Sheriffs, Sheriffs assert that they "are officers of 

the Commonwealth." Petition for Review in the Nature of a Complaint in Equity Seeking 

Preliminary and Permanent Injunctive Relief at fi 21. 

Our statute is modeled on the federal statute that Congress enacted at Title Ill of the 

Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. 55 251 0-520 (Title Ill); 

Commonwealth v. Soanaler, 809 A.2d 234 (Pa. 2002). Title Ill permits, but tightly 

regulates, the eledronic and mechanical interception of wire, oral, and electronic 

communications by officials of the federal government. In 1986, Congress enacted the 

Electronic Communications Privacy Act (ECPA), Pub. L. No. 99-508,100 Stat. 1848, which 

addresses more modem forms of communications technologies. States that wish to 

perform wiretaps must promulgate statutes that closely track the requirements of the 

federal law, and states may provide more protection, but not less protection, than the 

federal law. 18 U.S.C. 5 2516(2); Sommonwealth v. Birdseve, 670 A.2d 1124, 1126 (Pa. 

1 996). 

There is only one basis upon which law enforcement officers in Pennsylvania 

may obtain permission to use wiretaps as a means of'investigation. This is found in the 

Wiretapping Act. 

Order authorizing interception of wire, electronic or oral communications: 

The Attomey General, or, during the absence or incapacity of 
the Attorney General, a deputy attorney general designated in 
writing by the Attorney General, or the district attomey or, 
during the absence or incapacity of the district attorney, an 
assistant district attomey designated in writing by the district 
attorney of the county wherein the suspected criminal activity 



has been, is or is about to occur, may make written application 
to any Superior Court judge for an order authorizing the 
interception of a wire, electronic or oral communication by the 
investigative or law enforcement officers or agency having 
responsibility for an Investigation involving suspected 
crimlnal activities when such interception may provide 
evidence of the commSssion of any of the following 
offenses, or may provide evidence aiding in the apprehension 
of the perpetrator or perpetrators of any of the following 
offenses . . . 7 

* * * 

We have noted the imperative of construing the statute strictly because of its 

implication of the right to privacy: 

In the words of Article I, 5 25 of the Constitution of 
Pennsylvania, "except[ed] out of the general powers of 
government. . . [to] forever remain inviolate," is the right of the 
people to "be secure in their persons, houses, papers and 
possessions from unreasonable searches and seizures . . ." 
Article I, § 8. If the surveillance permitted by the Act is to meet 
the test of reasonableness, it is essential that, at a minimum, 
all the requirements directed by the Legislature be met. 

Commonwealth v. Hashem, 584 A.2d 1378, 1382 (Pa. 1991). 

The provision of Section 5708 that is the focal point of the dispute in the matter sub 

judice is the one restricting the eligibility for training in wiretap procedures to "investigative 

or law enforcement officers" who have the responsibility to investigate the list of the 

predicate offenses. 

The predicate offenses listed in Section 5708 are listed S U D ~  at 5-7. 



Sheriffs contend that their broad powers under common law, along with principles 

that this Court enunciated in a trilogy of cases, render them "investigative or law 

enforcement officers" who are entitled to receive training to perform wiretaps, pursuant to 

Section 5708. The Commissioner argues that they are not, and we agree with him. 

Sheriffs also argue that based on our holding in Commonwealth v. Leet, 641 A.2d 

299, 302 (Pa. 1994), for their authority to be nullified, there would have to be a specific 

statutory provision abrogating their enforcement power, which includes, their "common law 

powers . . . to arrest for felonies and breaches of the peace committed in their presence."* 

We do not agree. 

We first address Sheriffs1 position regarding their powers at common law. In m, 
we described the history of the common law power of sheriffs to make warrantless amsts 

for breaches of the peace committed in their presence. &&, 641 A.2d at 301 -303. In the 

matter sub judice, the Commonwealth Court correctly noted that "although the Court in 

and Kline recognized the common law authority of deputy sheriffs to make arrests, it did not 

discover any legislative authority empowering them to a d  as police officers." Ko~ko v. 

Miller, 842 A.2d 1028, 1039 (Pa. Cmwlth. 2004). The C~mmonwealth Court further - 
determined that "[tlhere is no dear precedent that authorizes sheriffs to investigate or arrest 

for any of the serious predicate offenses listed in the Wiretapping Act," at 1032, and that 

"the Act's predicate offenses involve neither breaches of the peace for which sight arrests 

may be made nor summary offenses for which citations may issue." & at 1034. Sheriffs 

have offered no precedent, either in common law or by statute, demonstrating that they are 

"investigative or law enforcement oficers" pursuant to the Wiretapping Act. 

* Appellants' Brief at 23. 



Rather, Sheriffs misinterpret the scope of the holdings in the trilogy of cases they 

rely on from this Court. See Leet, 641 A.2d 299; Dep't of Trans.. Bureau of Driver 

Licensina v. Wine, 741 A.2d 1281 (Pa. 1999); and Commonwealth v. Lockridae, 81 0 A.2d 

1191 (Pa. 2002). The three Opinions that they cite are of limited application and do not 

support their position that they are eligible for the training required to conduct wiretaps and 

other forms of electronic surveillance. 

Our holdings in the three cases prescribe powers that are far more circumscribed 

than Sheriffs acknowledge. This Court has determined only that Sheriffs are authorized to 

issue summonses for summary offenses and to make sight arrests for Vehicle Code 

violations involving breaches of the peace committed in their presence. 

Sheriffs cite Leet for the proposition that they possess general police powers, which 

are essentially plenary in nature. However, at the very outset in MI we articulated 

precisely how narrow the question was: "[tlhe issue is whether a deputy sheriff has 

authority in Pennsylvania to make a warrantless arrest for motor vehicle violations 

committed in his presence." m, 641 A.2d at 300. stands only for the principle that 

qualified sheriffs and their deputies may make "arrests for motor vehicle violations 

which amount to breaches of the peace committed in their presence." a at 303 

(emphasis added). This finding resulted from our determination that sheriffs had that power 

at common law. 

We note that the power of Sheriffs to arrest for crimes committed in their presence is 

no different from that of a private citizen. In Commonwealth v. Chermansky, 242 A.2d 237, 

239 (Pa. 1968), we reiterated that '[a] private person in fresh pursuit of one who has 



committed a felony may arrest without a warrant. And in Pennsylvania we have always 

followed the common law rule that if the felon flees and his arrest cannot be effected 

without killing him, the killing is justified." However, we narrowed the types of felonies for 

which the rule was applicable and held that: 

from this date fotward the use of deadly force by a private 
person in order to prevent the escape of one who has 
committed a felony or has joined or assisted in the commission 
of a felony is justified only if the felony committed is treason, 
murder, voluntary manslaughter, mayhem, arson, robbery, 
common law rape, common law burglary, kidnapping, assault 
with intent to murder, rape or rob, or a felony which normally 
causes or threatens death or great bodily harm. 

Id. at 240. See Commonwealth v. Corley, 462 A.2d 1374, 1379 (Pa. Super. 1993) ("we - 
hold that a citizen's arrest can be made for a breach of the peace that is personally 

observed by the arrestor."), aff d on other arounds, 491 A.2d 829,834 (Pa. 1985) (declining 

to rule on the issue). 

This common law power to arrest for breaches of the peace committed in one's 

presence, albeit a Sheriff or a private citizen, does not provide support for Sheriffs' premise 

that they are empowered to conduct wiretapping, an activity that is authorized only for the 

most serious crimes set forth at Section 5708. 

Notwithstanding the narrow issue that we addressed in Leet. Sheriffs grasp onto two 

isolated phrases and seek to expand them beyond their context to support their argument. 

First, they cite language in Leet referring to "the common law power of the sheriff to make 

arrests without warrant for felonies and for breaches of the peace committed in his 

presence." Appellants' Reply Brief at 2, citing m, 641 A.2d at 303. However, Sheriffs1 

reliance on the phrase regarding felonies is misplaced, as they have failed to provide the 



citation in full. When we spoke of the authority to arrest for felonies, we were merely 

summarizing the view of Blackstone as to the common law power of the sheriff to make 

warrantless arrests for felonies and breaches of the peace committed in his or her 

pre~ence.~ Accordingly, Sheriffs' reference to the common law power to arrest for felonies 

is not persuasive, as it is dicta and the situation we addressed in did not involve a 

felony. 

Clearly, the ability of Sheriffs to arrest for felonies committed in their presence is not 

tantamount to their being "investigative or law enforcement officers" for purposes of 

conducting electronic surveillance. If we were to accept their argument, then a private 

citizen could be an "investigative or law enforcement officerfl" who could participate in 

wiretaps, an outcome certainly not contemplated by the Wiretapping Act. 

Second, Sheriffs focus on our statement that "the common law powers of the sheriff 

include the power to enforce the motor vehicle code, and that such powers have not been 

abrogated by statute or otherwise." m, 641 A.2d at 301 (emphasis added). From this, 

they extrapolate that they are "investigative and enforcement officers1' because the 

Wiretapping Act does not contain any specific provision abrogating their power to 

investigate and arrest for crimes under that Act. However, the scenario in is 

inapposite to the one sub judice and dooms the Sheriffs' argument to failure. 

Contrary to the truncated version that Sheriffs provide, our quotation in its entirety reads: 
"Blackstone confirms the common law power of sheriffs to make arrests without warrant for 
felonies and for breaches of the peace committed in his presence." &, 641 A.2d at 303, 
citing Blackstone, commentaries on the Common Law, Vol. IV, at 289. 



In &f&, we found that: (1) the deputy sheriff possessed the common law power t o  

make warrantless arrests for breaches of the peace committed in his presence for 

violations of the Motor Vehicle Code; and (2) the Motor Vehicle Code contained no 

provision abrogating that common law power: 

Unless the sherift's common law power to make warrantless 
arrests for breaches of the peace committed in his presence 
has been abrogated, it is clear that a sheriff (and his 
deputies) may make arrests for motor vehicle violations 
which amount to breaches of the peace committed in their 
presence. Thus, we search the statutes for authority 
abrogating the common law powr of the sheriff, rather 
than statutory authority for the sheriff to enforce the law- 
authority he has always possessed under common law.. . 
. There is, in the motor vehicle code, no unequivocal 
abrogation of the sheriff's common law power to arrest . . . . 
In short, It is not necessary to find a motor vehicle code 
provision granting to sheriffs the power to enforce the 
code-sheriffs have had the power and duty to enforce the laws 
since before the Magna Carta; rather, it would be necessary 
to find an unequivocal provision in the code abrogating 
the sheriffs power in order to conclude that the sheriff 
may not enforce the code. 

Leet 641 A.2d at 303 (emphasis added) (footnote omitted). -P 

In the matter before us, however, Sheriffs can point to no case that establishes that 

a sheriff is an "investigative or law enforcement officer" under the Act with arrest and 

investigative authority regarding the crimes that are enumerated at Section 5708. 

Accordingly, they are unlike the sheriff in u. Because the deputy sheriff in 

possessed the power to arrest for violations of the Motor Vehicle Code in the circumstances 

we described, that code would had to have contained a provision abrogating his power in 

order for his existing authority to be nullified. 



In the instant matter, however, the Sheriffs have been empowered by no authority 

under common law to investigate and amst for the crimes listed in the Wiretapping Act. 

Therefore, the Wiretapping Act need not contain a provision abrogating a power that they 

never had. 

Further, it is dear that in we did not ascribe the residual powers of the sheriff as 

being all embracing. In Commonwealth v. Price, 672 A.2d 280, 282 (Pa. 1996), we 

described j&?eJ by stating that "[tlhere we held that the common law powers of a sheriff 

indude the power to enforce the Motor Vehicle Code and that such power has not been 

abrogated by statute or otherwise." 

Our holdings in Kline and Lockridne do not support Sheriffs' argument that they 

possess any common law residual power to arrest on information for offenses that were not 

committed in their presence. 

In Kline, this Court was asked whether a deputy sheriff, who had completed a basic 

training course for sheriffs, a driving under the influence module given to municipal police 

officers, and field sobriety testing qualified as a "police officer" for purposes of enforcing the 

Motor Vehicle Code. We cited our holding in u, which noted that although sheriffs retain 

their common law authority to enforce the Motor Vehicle Code, "anyone who enforces the 

motor vehicle laws should be required to undergo training appropriate to the duties." m, 
741 A.2d at 1283 (quoting m, 641 A.2d at 303). Accordingly, because the record in 

established that the deputy sheriff had received the same type of training as municipal 

police officers did, we held that he was authorized to enforce the Motor Vehicle Code by 

requesting a driver to submit to field sobriety and blood alcohol tests. As in u, we 



determined that a sheriff is empowered to make an arrest for a motor vehicle violation 

committed in his presence. 

Mine is inapposite to the position of Sheriffs because the crimes that are - 
enumerated in the Wiretapping Act are neither violations of the Motor Vehicle Code nor 

other offenses that are synonymous with a breach of the peace. Further, as the 

Commissioner appropriately concludes, "it is not possible that the enumerated crimes will 

be committed in the presence of the officer (as they were in &j and Kline); for if they 

were, a wiretap would not only be unnecessary, but unauthorized." Brief of Appellee at 

13.1° 

lo The Wiretapping Act establishes that the Commissioner is correct that a wiretap would 
not be necessary with respect to a crime committed in the presence of an officer. The 
Wiretapping Act states that: 

Each application for an order of authorization to intercept a 
wire, electronic or oral communication shall be made in writing 
upon the personal oath or affirmation of the Attorney General 
or a district attorney of the county wherein the suspected 
criminal activity has been, is or is about to occur and shall 
contain all of the following: 

(3) A sworn statement by the investigative or law enforcement 
officer who has knowledge of relevant information justifying the 
application, which shall include: 

(vii) A particular statement of facts showing that other 
normal investigative procedures with respect to the 
offense have been tried and have failed, or reasonably 
appear to be unlikety to succeed if tried or are too 
dangerous to employ. 

18 Pa.C.S. 5 5709(3)(vii) (emphasis added). 
(continued ... ) 



In Lockridae, we considered whether a deputy sheriff could file a citation against a 

driver for driving with a suspended license where the deputy did not witness the offense. 

We found that was inapplicable because a Pennsylvania Rule of Criminal Procedure 

governed this question and the power of the sheriff at common law was irrelevant: 

The power to amst, as Leet instructs us, emanates from the 
common law. The filing of a citation, however, concerns 
a process that is among those set out in the Pennsylvania 
Rules of Criminal Procedure for commencing a summary 
action. The Rules are this court's prescriptions, adopted 
under Article V, (5 10(c) of the Pennsylvania Constitution. We 
have held that the Constitution's grant to this Court of rule- 
making authority is exclusive. In re 42 Pa.C.S. B 1703,482 Pa. 
522,394 A.2d 444 (1978). Thus, a statute cannot abrogate any 
of the procedural rules this court has duly adopted. See id. 
Accordingly, the test enunciated in && and the 
parameters of a sheriffs common law amst powers as 
discussed in that case have no present bearing. Rather, 
[the deputy sheriff's] authority to file the Citation is wholly 
detennlned by reference to the Rules themselves. 

Therefore, we conclude that the Superior Court was 
correct to distinguish &&t and apply the Rules to 
determine whether [the deputy s h e w  had the authority to 
file the Citation. We also conclude that it was not 
necessary for the Superior Court to pass upon Appellant's 
contention regarding a breach of the peace as discussed 
in Leet, for that aspect of Leers discuss[on has no 
relevance to an analysis of law enforcement authority 
which is premised on the Rules. 

Lockridge, 81 0 A.2d at 1 194-95 (footnote omitted) (emphasis added). 

Arxordingly, support from the trilogy of cases that Sheriffs rely on is limited. Even in 

m, while recognizing the common law power of the sheriff, we noted that that authority, 



as it existed at the time of the Magna Carta, is not immutable. We pointed specifically t o  

the changing parameters of the sheriff% role, noting that as the judicial class gradually 

developed, "the sheriffs role evolved from that of judge to that of court officer. . ." &&t, 641 

A.2d at 301. Further, it is also clear, as the Commissioner notes, that "[tlhe common law as 

received in Pennsylvania in 1776, has been reduced or othewise redefined by statute, 

practice, and precedent." Brief of Appellee at 1 1. 

While there is no law that specifically abrogates whatever residual common law 

arrest authority remains in the sheriff, 18 Pa.C.S. 5 107(b) has abolished common law 

crimes: "[nlo conduct constitutes a crime unless it is a crime under this title or another 

statute of this Commonwealth." No court has specifically defined what the extent of a 

sheriffs power is with respect to arrest. The significance of this cannot be overstated or 

ignored because the only persons who are eligible to be trained to conduct wiretaps are 

those who have been empowered to arrest for or investigate the predicate crimes listed at 

Section 5708. 

Sheriffs do not have investigative powers pursuant to 42 Pa.C.S. 5 2921 ,I1 and the 

Wiretapping Act does not invest them with that authority. Accordingly, in Pennsylvania, our 

courts have not mapped out definitive boundaries to define the extent of the residual 

common law authority of the Sheriffs regarding criminal investigation and arrest. Case law 

as argued by Sheriffs does not support their position that they are authorized to participate 

in wiretap training, which is the subject of a purely statutory scheme unknown at common 

law. 

I' This section provides that "[tlhe sheriff, either personally or by deputy, shall serve 
process and execute orders directed to him pursuant to law." 42 Pa.C.S. § 2921. 



Hence, the common law is not a source of legal authority upon which Sheriffs can 

rely in support of their argument that they are empowered to conduct wiretapping and 

electronic surveillance. The only remaining possible source of legal authority is by statute, 

and, as the Commonwealth Court correctly determined, the Wiretapping Act and statutory 

provisions regarding sheriffs do not lend support to Sheriffs either. 

The terms of the Wiretapping Act provide that only "investigative or law enforcement 

officers . . . having responsibility for an investigation involving suspected criminal activities'' 

regarding the predicate crimes may conduct wiretaps. 18 Pa.C.S. 3 5708. Section 5702 

defines "investigative or law enforcement officers" as "[alny officer . . . who is empowemd 

by law to conduct investigations of or to make arrests for offenses enumerated in 

this chapter." 18 Pa.C.S. 5 5702 (emphasis added). There is no statutory authority that 

demonstrates that sheriffs are "empowered* to investigate or arrest for the predicate 

offenses, none of which are violations of the Motor Vehicle Code or other offenses that are 

synonymous with breaches of the peace.12 Further, these crimes are not ones that are 

'* In contrast to Pennsylvania, at least one other jurisdiction has provided sheriffs with 
broad powers. See CAL. GOV'T CODE § 26601 (2005). "The sheriff shall arrest and take 
before the nearest magistrate for examination all persons who attempt to commit or who 
have committed a public offense." The legislature defines a "crimen and a "public offense* 
as: 

an a d  committed or omitted in violation of a law forbidding or 
commanding it, and to which is annexed, upon conviction, 
either of the following punishments: 

1. Death; 

2. Imprisonment; 

3. Fine; 
(continued.. . ) 



likely to be committed in the presence of a Sheriff, for, if they were, other less intrusive 

investigative procedures would suffice. 

If the legislature wanted to empower Sheriffs to arrest for or investigate the predicate 

crimes, it could have done so, as it has in other legislation. For example, the legislature 

has distinguished between general and limited police powers. State and municipal police 

departments are charged with the prevention and detection of crime. &g 71 P.S. 59 250- 

52 (with respect to the State Police); 42 Pa.C.S. 5 8952 (regarding municipal police 

departments). This legislative scheme does not include the office of sheriff. Further, the 

legislature has provided explicitly that police officers include sheriffs only with respect to a 

county of the second class. 18 Pa.C.S. g 103 (a police officer includes only sheriffs 

and deputies of a county of the second class); 53 Pa.C.S. 5 2162 (the office of the sheriff in 

a second class county may exercise full police powers upon meeting the training 

requirements therein specified). 

4. Removal from office; or 

5. Disqualification to hold and enjoy any office of honor, trust or 
profit in this state. 



District Attomey or County Detectives have full police powers.13 Pursuant to 16 P.S. 

5 1440(d), "[clounty detectives shall be general police officers and shall have the powers 

conferred on constables by the laws of this Commonwealth, so faras they relate to criminal 

law and procedure.* In Commonwealth v. Dietterick, 631 A.2d 1347, 1350 (Pa. Super. 

1993), the Superior Court held that "(ulnder the plain language of the statute, county 

detectives are specifically granted the powers of both general police officers and 

constables. To interpret this statute as granting county detectives only those powers 

conferred upon constables would totally negate the preceding phrase which grants county 

detectives 'general police powers."' The Superior Court concluded that "lilt is well settled 

that '[wlhen vesting a group with police powers and duties, the Legislature does so with 

specificity."' Id. (internal citations omitted). 

Our Rules of Criminal Procedure specify that police officers, not Sheriffs, are to 

execute arrest warrants. See Pa.R.Crim.P. 515: "[a] warrant of arrest shall be executed by 

a police officer." In the matter sub judice, the Wiretapping Act confers no such specific 

empowerment upon Sheriffs to conduct investigations of or to amst for any of the predicate 

offenses listed at Section 5708. 

l3 The Commissioner notes that the State Police had offered admission to the Course to 
the five deputy sheriff Appellants, on the condition that their respective county District 
Attorneys cross-designate them as county detectives who are "law enforcement officers 
who clearly are authorized to perform wiretaps under the Wiretapping Act. Cross- 
designation would have facilitated both training and certification of the applicants because 
county detectives have full police powers and, thus, are authorized to investigate and make 
arrests for all indictable offenses, including offenses enumerated in the Wiretapping Act." 
Appellee's Answer to Petition for Review in the Nature of a Complaint in Equity and New 
Matter at I. However, Sheriffs, through counsel, rejected that offer and responded that 
the deputy sheriffs did not wish to be admitted to the Course under District Attorney 
authorization. 



The Commonwealth Court comctly determined that the history of wiretapping 

demonstrates that it is statutory and separate from the common law. It described how the 

Wiretapping Act, which allows governmental intrusion through sophisticated surveillance 

techniques into the home of the citizens, "strikes a balance between citizens' legitimate 

expectation of privacy and the needs of law enforcement mcials to combat crime." K o ~ k o  

v. Miller, 842 A.2d 1028,1038 (Pa. Cmwlth. 2004). "Because of this privacy concern, the 

provisions of the Wiretap Act are strictly construed." Commonwealth v. Soanaler, 809 A.2d 

234,237 (Pa. 2002). 

As part of the protection of the right to privacy, the Act "does contain strict guidelines 

as to how and when electronic surveillance methods shall be permitted. . . ." Boettger v. 

Miklich, 633 A.2d 1 146, 1 148 (Pa. 1993). The Act's requirement that only "investigative or 

law enforcement officersn may be trained in wiretapping and electronic surveillance is one 

such restriction. The fact that the Attorney General uses Sheriffs to assist on law 

enforcement task forces does not substitute for a finding that Sheriffs are "empowered by 

law to conduct investigations of or to make arrests for" the predicate offenses. 1 8 Pa.C.S. 

5 5702. 

The legislatulle, in ascribing duties to Sheriffs, determined that they should have only 

such authority as is "authorized or imposed upon them by statute." 13 P.S. 5 40. The 

Wiretapping Act does not authorize or impose upon Sheriffs any role regarding the 

predicate offenses. There is no other statutory or common law source of authority that 

allows them to perform such "investigative or law enforcement duties" with respect to the 

crimes warranting the conduct of electronic surveillance. 



Because the statute authorizes intrusive and sophisticated methods of 

eavesdropping on the private Conversations of individuals, it implicates the invasion of a 

protected sphere of privacy. We note that this type of secret capture of communications is 

far more pervasive and indiscriminate than a search warrant for a specific and tangible item 

at a named and precise location. It is for that reason that we construe the statute strictly. 

See Boettaer, 633 A.2d 1 146; Hashem, 584 A.2d at 1382 (emphasis supplied) (holding that - 

[n]o violations of any provisions of the Act will be 
countenanced, nor will the failure of prosecutors to diligently 
follow the strict requirements of the Act be lightly overlooked. 
We must remain steadfast in this determination because there 
can be no greater infringement upon an individual's rights than 
by an indiscriminate and unchecked use of electronic devices. 
Where, in the wisdom of the legislature, such devices may be 
authorized, as in the present ad, that use will be strictly 
adhered to and jealously enforced; for the alternative, no 
privacy at all, is unthinkable.). 

CONCLUSION 

Accordingly, we affirm the determination of the Commonwealth Court that Sheriffs 

are not "investigative or law enforcement officer[s]" who are "empowered by law to conduct 

investigations of or to make arrests for" the predicate offenses of the Wiretapping Ad. 18 

Pa.C.S. $5 5724,5702. The Wiretapping Act does not empower them to undertake such 

activities; in fad, one specific definition therein clearly contradicts the position of Sheriffs 

and their amici curiae that they are "law enforcement  officer^."'^ 

Further, Sheriffs have cited to no relevant common law authority empowering them 

to investigate or arrest for the predicate crimes in the Wiretapping Act, ones that by virtue of 



their serious natures are not likely to occur in the presence of the Sheriffs. Sheriffs have 

misconstrued the extent of our holding in m, attempting to gamer support for their 

position from cases that are inapposite to the one before us. Wiretapping countenances 

invasions of privacy unknown at common law and not addressed in m. 

Because of this, we construe the statute narrowly and determine that there is no 

legal basis allowing Sheriffs to enroll in the Course that provides the necessary training for 

the conduct of activities pursuant to the Wiretapping Act since they are not empowered by 

law to make arrests pursuant to this Act. For Sheriffs to engage in electronic surveillance, 

the state legislature must amend the Act to provide specifically that a Sheriff is an 

"investigative or law enforcement officer," pursuant to Section 5702. We affirm the grant of 

the Commissioner's Application for Summary Relief and the denial of Sheriffs' Application 

for Summary Relief. 

Mr. Chief Justice Cappy and Messrs. Justice Castille, Eakin and Baer join the 

opinion. 

Former Justice Nigro did not participate in the decision of this case. 

Mr. Justice Saylor concurs in the result. 
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OPINION BY: NEWMAN 

OPINION 

MAJORITY OPINION 

MADAME JUSTICE NEWMAN 

In this case, we must determine whether sheriffs are "investigative or law enforcement officers" 

pursuant to the Wiretapping and Electronic Surveillance Control Act (Wiretapping Act or Act) n l  

and are thus eligible to receive training and cerlificalion from the Pennsylvania State Police 

(State Police) to conduct wiretap investigations. For the reasons that follow, we hold that 

sheriffs, while performing vital and necessary duties in the Commonwealth, are 001 

"investigative or law enforcement officers" pursuant to the requirements set forth by statute 

Accordingly, we affirm the Order of the Commonwealth Court that granted the Appllcalion for 

Summary Relief Bled by the Commissioner and that denled the Application for Summary Relief 

filed by Appellants. 

['Z] FACTS AND PROCEDURAL HISTORY 

Appellants are sheriffs, deputy sheriffs (collectively. Sheriffs), and district attorneys in Warren, 

Mercer, Bradford, and Cumberland Counties. Appellee is the Commissioner of the State Police 

(Comrnissioner). 

Sheriffs sought to attend a four-day course (the Course) that would have trained Ulem lo utilize 

wirelapping and electronic surveillance technology in their law enforcement activities. However. 

the State Police rejected their applications for the Course because of uncertainty over the 

authority of Sheriffs to perform wiretaps under the Wiretapping Acl. 

The Wiretapping Act specifically provides for training and cerliication by the State Police: 

The Attorney General and the Comrnissioner of the Pennsylvania State Police shall establish a 

course of tralnlng in the legal and technical aspects of wiretapplng and electronic surveillance 

as allowed or permitted by thls subchapter, shall establish such regulations as they find 

necessary and proper for such training program and shall establish minimum standards for 

certifcafin and periodic recerlification of Commonwealth investigative or law enforcement 

officers as eligible to conduct 1'3) wiretapping or electronic surveillance under this chapter.j.8 

w. 

An "investigative or law enforcement officer" Is: 

Any officer of the United States, of another slate or political subdivision thereof, or of the 

Commonwealth or  political subdivision thereof, who I s  empowered by law to conduct 

investigations of or  t o  make arrests for offenses enumerated in this chapter or an 

equivalent crime in another jurisdiction, and any attorney authorized by law to prosecute or 

parlidpate in the prosecution of such offense.18 Pa.C,S. &.#7.@ (emphasis added). 

There is  one additional deflnition of "law enforcement offtcef that is provided in a subsection Of 

the Act related to exceptions at Sectlon 6704 

As used in this paragraph. the following words and phrases shall have the meanings given to 

them in this subparagraph: 

"Law enforcement officer." A member of the Pennsylvania State Police or an individual 

employed as a police officer who holds a current certificate under 53 Pa.C.S. Ch. 21 

Subch. D (relating to municipal police educatlon and training)./B Pa.C.6. 6 5704116W 
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['4] (emphasis added and footnote deleted). Allhough two of the Sheriffs indicate that they 

have received Act 120 training, n2 there is no allegation that any of the Sherifts are employed 

as police officers pursuant to the Municipal Police Officers Education and Tralning Ad. 55 
hUA!j 2161.2172. n3 

- - - - - - - - - - - - - -  Footnotes - - - - - . . -. - - . - - - 2 

Sheriffs indicate that Deputy Sheriffs Jacob Sack and Mark Yassem have completed Act 120 

training. Appellants' Brief on Appeal al4-5.3 

The Pennsylvania Sheriffs' Association, in its Amicus Curiae Brief, explains that the training 

course for deputy sheriffs is different from the one for municipal police officers. The program 

requirementsfor deputy sheriffs are found in the Deputy Sheriffs' Education and Training Act. fl 
2101-210& and the ones for municipal police officers are set forth in the Municipal 

Police Officers' Education and Training Act, 5 3 P a . C . S . .  Brief of Amicus Curiae 

Participant, ~ennsylvania Sheriffs' Association at 15. 
- - - - - - - - - - - - E n d  Foohotes- - -  - . - - - -  - - - -  - 

['5] Sectlon refers to the "offenses enumerated in this chapter" (the "predicale 

offenses"), which are sel forth at Section and include the following: 

Section 91 1 (relating to corrupt organizations) 

Section 2501 (relating to criminal homicide) 

Section 2502 (relating to murder) 

Section 2503 (relating to voluntaly manslaughter) 

Section 2702 (relating lo aggravated assault) 

Section 2706 (relating to terroristic threats) 

Section 2709.1 (relating to stalking) 

Section 2716 (relating to weapons of mass destruction) 

Section 2901 (relating to kidnapping) 

Section 3121 (relating to rape: 

Section 3123 (relathg tu involuntary deviate sexual intercourse) 

Section 3124.1 (relating to sexual assault) 

Seclion 31 25 (relating lo aggravated indecent assault) 

Sect~on 3301 (relating to arson and relaled offenses) 

Section 3302 (relating to causing or risking catastrophe) 

Section 3502 (relating to burglary) 

Section 3701 (relaEng to robbery) 

Section 3921 (relaEng to then by unlawtul taking or disposition) 

Section 3922 (relaling ['6] to theft by deception) 

Section 3923 (relating lo then by extortion) 
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Section 4701 (reiating to bribery in official and political matters) 

Section 4702 (relating to threats and other improper influence in onicial aild political matters) 

Section 5512 (relating to lotteries, etc.) 

Section 5513 (relating to gambling devices. gambling, etc.) 

Section 5514 (relating to pool selling and bookmaking) 

Section 5516 (relating to facsimile weapons of mass destruction) 

Section 6318 (relating lo unlawful contact with minor) 

(2) Under this tille, where such offense is dangerous to life, limb or property and punishable by 

imprisonment for more than one year: 

Section 910 (relating to manufacture, distribution or possession of devices for lheft of 

telecommunication services) 

Secti.on 2709(a)(4), (5). (6) or (7)(relating lo harassment) 

Section 3925 (relating to recelving stolen property) Section 3926 

(relating to thefl of services) 

Section 3927 (reiating to theft by failure to make required disposition of funds received) 

Section 3933 (relating to unlawful use of cornpuler) ['7] Section 4108 (relating lo commercial 

bribery and breach of duty to act disinteresledly) 

Section 4109 (relating to rigging publicly exhibited contest) 

Section 4117 (relating to insurance fraud) Section 4305 (relating to dealing in infant children) 

Section 4902 (relating to perjury) 

Section 4909 (relating to witness or informant taking bribe) 

Section 4911 (relating lo tampering with public records or information) 

Section 4952 (relating to intimidation of witnesses or victims) 

Section 4953 (relatlng to retaliatlon agalnst witness or victim) 

Section 5101 (relating to obstructing administration of law or other governmental function) 

Section 51 11 (relatlng to dealing in proceeds of unlawful activities) 

Section 5121 (relating to escape) 

Section 5902 (relating to prostitution and related offenses) 

Section 5903 (relating lo obscene and other sexual materials and performances) 

Section 7313 (relating to buying or exchanging Federal food order coupons, Stamps, 

authoriation cardsor access devices) 

(3) Under the act of March 4. 1971 (P.L 6. No. 2). [FNlIknown as the ['B] Tax Reform Code Of 

1971. where such offense is dangerous to Me, limb or property and punishable by impnsonment 
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for more than one year: 

Section 1272 (relating to sales of unslamped cigarettes) 

Seclion 1273 (relating to possession of undamped cigarettes) 

Section 1274 (relating to counterfeiting) 

(4) Any offense set forth under sedion 13(a) of the a d  of April 14. 1972 (P.L. 233, NO. 64), FN2 

known as The Controlled Substance, Drug, Device and Cosmetic Act, not including the offense 

described in clause (31) of section 13(a). 

(5) Any offense set forth under the a d  of November 15. 1972 (P.L. 1227. No. 272). FN3 

(6) Any conspiracy to commit any of the offenses set forth in this section. 

(7) Under the act of, 1998 (P.L. 874. No. 1 lo), known as the Motor Vehicle Chop Shop and 

Illegally Obtained and Altered Properly Act. 

After the State Police rejected their applications, Sheriffs contacted Ule Commissioner who 

refused to overturn the deasion. Sheriffs then filed a Petition for Review In the Nature of a 

Complaint in Equity Seeking Preliminary and Permanent Injunctive Relief in the Commonweallh 

Court, seeking to compel the State Police to ['Q] admit lhem into the Course. They also 

requested a permanent injunclion that would preclude the Commissioner from rejecting 

applicants on the basis of their status as Deputy Sheriffs. The parties then filed Cross-Motions 

for Summary Relief. 

Prior to the hearing on the injunctive relief. the parties reached an interim agreement that the 

Commonwealth Court approved permitting the deputy Sheriffs to attend the Course. This 

agreement also provided that the Commissioner would not certify the deputies under the 

Wretapping Act unless the Commonwealth Court determined that they were "investigative Or 

law enforcement officers" pursuant to that Ad. 

On February 20, 2004, the Commonwealth Court held that Sheriffs were not "investigalive or 

law enforcement orncers." The court noted that "because the statute authorizes electronic 

surveillance, which infringes upon the right of privacy, it must be strictly construed." k & Q X  

Mlller. 642 A.2d 1028. 1031 !Pa. C m w l t h . .  It granted the Commissionet's Appl~cation for 

Summary Relief, and denied Sheriffs' Application for Summary Relief. Sheriffs have appealed 

that Order to this Court. 

DISCUSSION 

The role of sherlffs ['lo] in the Commonwealth commands our utmost respect. fhey participate 

in numerous vital law enforcement functions, including working on high-risk teams, drug task 

forces, and evidenca collection teams. n4 

Appellants' Brief at 5. 

- - - -  - - -  - - -  - -  End Footnotes--- - -  - - - -  - - --. 

The Commissioner contends that although Sheriffs retain some residual power under wmmon 

law. they are not "investigative or law enforcement officers" pursuant to the Wiretapping Act. 

Appellants, however, provide argumenls to demonstrate the ivisdom and necessity of allowing 

them to receive the training required to perform wiretaps in Pennsylvania. 

The sole question before us involves the interpretation of statutory language contained in the 

Wiretapping Act and, as such. presents a question of law. The appropriate scope of review is 

plenary. and our standard of review is  de novo Southeastern PennSylyiMb f r a n s ~ .  Auth. k 

Bd of  Revision of Taxes. 574Pa. 707,833 A.Zd 710 (Pa. 2003) 
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Our express mandate is lo examine and interpret the terms and requirements of the I'll] 

statute; we are not charged with addressing the wisdom, practicality, or desirability of having 

Sheriffs perform wiretaps For the reasons that follow, we hold that Sheriffs are not 

"investigative or law enforcement officers' pursuant to the Wrretapping Act and. as such, are not 

authorized to receive the training that they seek. Although Sheriffs have provided meritorious 

arguments, we cannot ignore the terms of the Wiretapping Ad. It is inwmbent on the legislature 

to specify that the Sheriffs are encompassed within the definition of "investigative or law 

enforcement oficers," in order to reach a differenl conclusion Accord~ngly, we affirm h e  Order 

of the Commonwealth Court. 

The office of the sheriff derives from the Pennsylvania Constitution. "County officers shall 

consist Of.. . sheriffs. . .and such others as may from time to time be provided by the law." e& 
w,u Although the Constilution establishes the office, it does not describe the 

dulles of a sheriff. 

Under common law, the duties of the sheriff were to maintain peace within the county, 

apprehend and commit to prison lhose who broke the peace, and maintain law and order. in the 

role of "peacekeepev ['I21 or "peace officer." the shenff was the principal Conservator of 

peace. See A. Anderson. A Treatlse on the Law of Sheriffs. Coroners and Constables wilh 

Forms, Volume 1. $ 4 3  at 36-37 (1941). 

the Sheriffs primary obligation is to represent the sovereignty, authority, and interests of the 

state in his respective jurisdiction, whereas the tocal police department represents the interests 

Of the local jurisdiction. Originally, the Sheriff was the King's Man: and today the Sheriff 

represents the sovereignty of the state as the consewator of the peace and has no superior in 

hislher county. 

According to the National Sheriffs' Association (the National Association), a trade assouation 

that represents the interests of the Office of Sheriff in the United States, the "Ofice of Sheriff 

has retained the responsibility of being the primary law enforcement officer which secures the 

public safety of the local community." Brief of Amici Curiae Participant, National Sheriffs' 

Association at 2. The Association lists the following law enforcement duties of Sheriffs in 

Pennsylvania: (1) worklng on dmg task forces; (2) working on evidence collection teams; (3) 

actively participating ['13] in uiminal investigations; (4) participating in canine patrols; (5) 

participating in narcotics patrols: (6) executing search warrants; (7) and enforcing the Motor 

Vehlcle Code. Id. at 7. Other law enforcement duties may include road patrol, traffic, general 

and specialized criminal investigations, crime prevention activilies, maintaining a crlme lab, 

cnme site analysis, criminal intelligence, narcotics enforcement, emergency services, and 

peflorming licensing and communication Iasks. Id. at 10. 

The Pennsylvania Sheriffs' Association (the Pennsylvania Association) notes that "Sheriffs 

receive training that is equal or greater to that obtained by police officers. . . . [and Ittall the vast 

majority of this training is in the areas of law enforcement." Brief of Amicus Curiae, 

Pennsylvania Sheriffs' Association, at 7. n5 The Pennsylvania Assodation argues, as does the 

National Association, that sheriffs are "empowered by law to conducl investigations or to make 

arrests for offenses enurnetaled" in the Wiretapping Act, including "murder, assault, kidnaping 

[sic], rape, burglary, and terroristic threats." Id. at 9. 

----------..-- Footnotes - -. - - - - - - . - - - - - 5 

The Pennsylvania Association points to the following topics that are covered as part of the basic 

training curriculum for Sheriffs: civil law and procedure, communications, control and defensive 

tactics, courtroom security, crimes code and criminal procedure, criminal investigation, cnminal 

justice system and law enforcement, crists intervention, cultural diversity and ethnic intimidation, 

emergency management, emergency vehicle operation, ethics and professional development, 

families in crisis and domestic violence, firearms. first aid and cardiopulmonary resuscitation, 

Motor Vehicle Code and enforcement, patrol procedures and operations, physical conditioning. 

physical and judicial security, prison transportation, related social saences, related legal issues. 

special needs groups, and unified court system Brief of Amicus Curiae. Pennsylvania 
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Association at 16. 

- - - - - - - - - - - -  End Footnotes- -. -. -. - -  - - -  - - 

['I41 Consistent with the position of the National Association. the Attorney General argues that 

it regularly uses task forces thal include deputy sheriffs to investigate and prosecute drug- 

related aimes. Brief of the Attorney General of Pennsylvania as Amicus Curiae in Support of 

Appellants (AG Brie0 at 0. The Attorney General cites Commonweelth v. Leet. 537 PB. 8% 

w A . 2 d 4 ,  as authority for the proposition that Sheriffs are authorized to make 

arrests without warrants for felonies and mat, accordingly, unless their power has been 

specifically abrogated, they may condud wiretaps. AG Brief at 9. However , the fact thal the 

Attomey General utilizes the services of Sheriffs on ils task forces does not, by itself, answer 

the question before us regarding whether Sheriffs are "empowered by law to conduct 

investigations of or to make arrests for" the predicate offenses. 18 Pa.C.S. 6 6702. In fact, the 

Attomey General concedes that "lhe issue of how sheriffs may be deployed at a particular point 

in time is a very different question than whal power they inherently possess and that it is the 

latter, not the former, which ultimately 1'151 serves to determine what responsibilities or duties 

they may undertake." Id. at 10. 

Despite the long list of activities that the National Association cites and the fad that the Attorney 

General deploys Sheriffs on its task forces, we cannol ignore the fact, as correctly stated by the 

Commonwealth Court, that "there are only two statutory provisions which specifically reference 

the modem sheriffs duty." f io~lto. 842 A.2d at 1038. The General Assembly has l~mlted the 

powers and duties of sheriffs to those "authorized or imposed upon them by Statute." i3k?&$ 

4P. n6 Further, a sheriff Is mandated to "serve process and execute orders directed to him 

pursuant to the law." -, 

Act of June 29, 1976, P.L. 475, as amended, lXPS&tQ. 
- - - - - - - - - - - - End Footnotes-. - - - - - - - - . - - - 

The Wiretapping Act permits judicial authorization of the interception of wire, electronic, or Oral 

communications. lkJh.CLPa.C.G,. Because [16] the statute providing for electronic 

surveillance involves an infringement upon the righl to privacy, we must strictly construe ils . 
terms. Beattgar v. Mlkllch. 634 Pa. 581. 633 A.2d 1146 (Pit. 1883). Unless the words of the 

statute empower Sheriffs to perform electronic surveillance, this Court would violate the duty to 

construe the statute strictly were we to enlarge its terms to indude Sheriffs. 

In Contrast to the Wiretapping Act in Pennsylvania, California by statute dearly authorizes a 

sheriff to engage in wiretapping. The California Invasion of Privacy statute provides, inter alia. 

that: 

633. Law enforcement officers; authorized use of electronic, etc., equipment 

Nothing in Sectlon 631. 632, 632.5. 632.6. or 632.7 prohibits the Attorney General. any district 

attorney, or any assistant, deputy, or invesligalor of the Attorney General or any district 

attorney, any officer of the Callornia Highway Patrol, any chief of police, assistant chief of 

police, or police ohicer of e city or city and county, any sheriff, undersheriff, or deputy sheriff 

regularly employed and paid in that capacity by a county, police officer of the County of Los 

Angeles, ['I71 or any person acting pursuant to the dired~on of one of these law enforcement 

officers acting within the scope of his or her authorily, from overhearing or recording any 

communication that they could lawfully overhear or record prior to the effective date of this 

chapter. 

Nothing in Section 631. 632,632.5. 832.6, or 632.7 renders inadmissible any evidence obtained 

by the above-named persons by means of overhearing or record~ng any communication that 

they could iawf~lly overhear or record prior to the effective date of this chapter.- - (2005). This section appears to include only sheriffs who are paid by the county or 

by a county pollce officer. Although the record in the matter sub judice does not indicate who 

pays the salaries of Sheriffs. Sheriffs assert that they "are officers of the Commonwealth." 
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Petition for Review in the Nature of a Complaint in Equity Seeking Preliminary and Permanent 

Injunctive Relief at P21. 

Our statute is modeled on the federal statute that Congress enacted at Title Ill of the Omnibus 

Crime Control and Safe Streets Act of 1968, i0 Y.S.C. P( (Title 1II);Commonwealth 

Y&U@W, 670 Pa. 226. 809 A,2d 234 (Pa. 20021 1'181 Title Ill permits, but tightly regulates, 

the eleclronic and mechanical interception of wire, oral, and electronic communications by 

om~ials of the federal government. In 1986. Congress enacted the Electronic Communications 

Privacy Act (ECPA). Pub. L. No. 99-508, 100 Stat. 1848, which addresses more modem forms 

of communications technologies. States that wish to perform wirelaps must promulgate statutes 

that closely track the requirements of the federal law, and states may provide more protection, 

but not less protection, than the federal law. 18 U.S.C. 6 2 5 1 ~ ~  Commonwealth V. Blrdaeye, 

M3 Pa.251.670 A.2d 1124. I126 (Pa. lBe6J. 

There is only one basis upon which law enforcement officers in Pennsylvania may obtain 

permission to use wiretaps as a means of investigation. This is found in the Wiretapping Ad. 

Order authorizing interception of wire, electronic or oral communications: 

The Attorney General, or, during the absence or incapacity of the Attomey General, a depuly 

attorney general designated in writing by the Attorney General, or the district attorney or, during 

the absence or incapacity of the district altorney, an ['I91 assistant district atlomey designated 

in writing by the district attorney of the county whereln the suspected criminal activity has been. 

is or is about lo occur, may make written application to any Superior Court jodge for an order 

authorizing the interception of a wire, eleclronic or oral communication by the investigative or 

law enforcement officers or agency havlng responslblllty for an Investigatlon involving 

suspecled criminal activltles when such interception may provide evidence of the 

commlsslon of any of the following offenses, or may provide evidence aiding in the 

apprehension of the perpetrator or perpetrators of any of the following offenses . n7 

The predicate offenses listed in Sectlon 5708 are listed supra at 5-7. 
- - - - - - - - - - - - EndFootnotes--------- - -  - - -  

We have noted the imperative of construing the statute strictly because of its implication of the 

right to privacy: 
I 

In the words of ~ t i t u t l o n  of Pennrvlvenla, "excepted ['20] out of the 

general powers of government . . . [to] forever remaln inviolate," is the rlght of the people to "be 

secure In their persons, houses, papen and possessions from unreasonable searches and 

seizures . . ." AdkhJ&ll.  I f  the su~elUance permitted by Ule Act is to meet the test Of 

reasonableness, it is essential that, at a minimum, aN the requirements directed by the 

Legislature be met.Commonwealth V. HrPhem. 626 P a  188. 684 A . Z d 1 3 7 1 1 . U  

iPPil 

The provision of Gsc([on that is the focal point of the dispute in the matter sub judice is the 

one restriding the eligibility for training in wiretap procedures to "investigative or law 

enforcement officers" who have Me responsibility to investigate the list ofthe predicate offenses. 

Sheriffs contend that their broao powers under common law, along with principles that this Court 

enunciated in a trilogy of cases, render them "investigative or law enforcement officers" who are 

entitled to receive training to perform wiretaps, pursuant lo Section 6708. The Commissioner 

argues that they are not, and we agree with him. 

Sheriffs also argue that based on our holding in Commonwealth v. bet. 537 Pa. 89.641 A.2(! 
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298.JO?), 16941.21) for their authority to be nullified. there would have to be a specific 

SlatUtOrY provision abrogating their enforcement power, which includes, their "common law 

powers. . . to arrest for felonies and breaches of the peace commilled in their presence." n8 We 

do not agree. 

Appellants' Brief at 23. 

- - - - - - - - - - - -  EndFootnotes-- - - - - - - - - - - - -  

We first address Sheriffs' position regard~ng their powers at common law. In Leet, we described 

the hislory of the common law power of sheriffs to make warranuess arrests for breaches of the 

peace committed in their presence. ) eet. 841 A.2d at 301-309. In the matter sub judice, the 

Commonwealth Court correctly noted that "although the Court in Leet and Kline recognized the 

common law authority of deputy sheriffs to make arrests, it did not discover any legislative 

authority empowering them to act as police officers." 

--nm. The Commonwealth Court further determined that "there is no dear 

precedent that authorizes (221 sheriffs lo invesligate or arrest for any of the serious predicate 

offenses listed in the Wirelapping Act,' Id,, and thal "lhe Ad's predicate offenses 

involve neither breaches of the peace for which sight arrests may be made nor summary 

offenses forwhich atations may issue." U. at 1034. Sheriffs have offered no precedenl, either in 

comrnon law or by statute, demonstrating that they are "investigative or law enforcement 

officers' pursuant to the Wiretapping Act. 

Rather, Sheriffs misinterpret the swpe of the holdings in the trilogy of cases they rely on from 

this Court. See Leet, 537 Pa. 89.641 AA2d ZBB; Qeo't of T rans., Bureau of Driver L l a  

669 PI. 646. 741 A.Zd 1281 [Pa. 1SSB); and ~ e a l I h  v. Lockrldae. 570 Pa. 

610. 810 A.2d 1191 (Pa. W .  The three Opin~ons that they cite are of limited application and 

do not support their posltlon that they are eligible for the training required to conduct wiretaps 

and other forms of eleclronic surveillance. 

Our holdings in the three cases prescribe powers that are far more circumscribed than Sheriffs 

acknowledge. This Court (231 has determined only thal Sheriffs are authorized to issue 

summonses for summary offenses and to make sight arresls for Vehicle Code violations 

Involving breaches of the peace committed in their presence. 

Sheriffs cite Leet for the proposition that they possess general pol~ce powers, which are 

essentially plenaly in nature. However, at the very outset in Leet, we articulated precisely how 

narrow the question was: "the issue is whether a deputy sheriff has authority in Pennsylvania to 

make a warrantless arrest for motor vehicle violations comm~tled in his presence." 

mu. Leet stands only lor the principle that qualified sheriffs and their deputies may 

make "arrests for motor vehicle violations which amount to breaches of the peace 

committed In their presence." Id. (emphasis added). Th~s finding resulted ff'0m our 

determination that sheriffs had that power at common law. 

We note that the power of Sheriffs to arrest for crimes commitled in their presence is no 

different from that of a private citizen. In Commonwealthv. 4hennrnskv.O Po. 1 7 0 S  

we reiterated that "a private person ['24] in fresh pursuit of one who 

has committed a felony may arrest wthout a warrant. And in Pennsylvania we have always 

followed the comrnon law rule thal If me felon flees and his arrest cannot be effected without 

kllling him, the killing is justified." However, we narrowed the types of felonies for which We rule 

was applicable and held that. 

from this date forward the use of deadly force by a private person in order to prevent the escape 

of one who has committed a felony or has joined or assisted In the commission of a felony is 

justiried only if the felony committed is treason, murder, voluntary manslaughter, mayhem. 

arson, robbery, wmrnon law rape, common law burglary, kidnapping, assault with intent lo 

murder, rape or rob, or a felony which normally causes or lhrealens death or great bodily harm. 

Ldltm. See Qmcmnwealth v. Corlev. 316 Pa. Suoer. 327. 462 A.2d 1374. 1378 IPg, 

!$!dWr. l 0 0 a  ("we hold that a utizen's arrest can be made for a breach of the peace that is 
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perSOnaliy observed by the arrestor."), affd on other grounds. -m 
(declining to rule on the issue). 

m is  1'2.51 common law power to arrest for breaches of the peace committed in one's presence, 

albeit a Sheriff or a private citizen, does not provide support for Sheriffs' premise that they are 

empowered to conduct wiretapping, an activity that is authorized only for the most serious 

utmes set forth at SeCUon. 

Notwithstanding the narrow issue that we addressed in Leet, Sheriffs grasp onto two isolated 

phrases and seek to expand them beyond their conlext to support their argument. First, they 

cite language in Leet referring to "the common law power of the sheriff to make arrests wlhout 

warranl for felonies and for breaches ofthe peace committed in his presence." Appellants' Reply 

Brief at 2, citing b t .  641 A.2d at 303. However. Sheriffs' reliance on the phrase regarding 

felonies is misplaced, as they have failed to provide the citation in full. When we spoke of the 

authority to arrest for felonies, we were merely summarizing Ule view of Blackslone as to the 

common law power of the sheriff to make warrantless arrests for felonies and breaches of the 

pea= committed in his or her presence. n9 Accordingly, Sheriffs' reference lo the common law 

power lo arrest for 1'26) felonies is not persuasive, as it is dicta and the situation we addressed 

in Leet did not involve a felony. 

Contrary to the truncated version that Sheriffs provide, our quotation in 11s entirety reads: 

"Blackslone confirms the common law power of sheriffs to make arrests w~thout warrant for 

felonles and for breaches of the peace committed in his presence." Leet. clting 

Blackstone. Cornmenlanes on the Common Law, Vol. IV, at 289. 
- -  .- - - - - - -  - -  End Footnotes- -. - - - - - - -. . - - 

Clearly, the abllity of Sheriffs to arrest for felonies committed in their presence is not tantamount 

to their belng "investigative or law enforcement officers" for purposes of conducting electronic 

surveillance. If we were to accept their argument, then a private citizen could be an 

"investigative or law enforcement officer[l' who could participate in wiretaps, an outcome 

certainly not contemplated by the Wiretapping Act. 

Second. Sheriffs focus on our statement that "the common law powers of the sheriff include the 

power to enforce the ['27] motor vehicle code, and that such powers have not been 

abrogated by statute or otherwise." b e t ,  641 A.2d at 3Q.l (emphasis added). From this, they 

exlrapolate that they are "investigative and enforcement officers" because the Wiretapping Act 

does not contain any specific provision abrogating their power to Investigate and arrest for 

aimes under that Act However. the scenario m L.eel is inapposite to the one sub judice and 

dooms the Sheriffs'argument to failure. 

In Leel, we found that: (1) the deputy sheriff possessed the common law power to make 

warrantless afrests for breaches of the peace committed in his presence for violations of the 

Motor Vehicle Code; and (2) the Motor Vehicle Code contained no provlslon abrogating that 

common law power: 

Unless the sheriffs common law power to make warrantless arrests for breaches of the peace 

cornmined in his presence has been abrogated, It is clear that a sheriff (and hls deputies) 

may make arrests tor motor vehicle violations which amount to breaches of the peace 

cornmltted In thelr presence. Thus, we search the statutes for authority abrogating the 

common law power of the sheriff, rather than 1.28) statutory authority for the sheriff to 

enforce the law-euthority he has always possessed under common law. . . . There is, in 

the motor vehicle code, no unequivocal abrogation of the sheriffs common law power to arrest . 
. . . In short, i t  is not necessary to find a motor vehicle code provision granting to sheriffs 

Ule power to  enforce the code-sherins have had the power and duty to enforce the laws since 

before the Magna Carla: rather, It would be necessary to find an unequivocal provision in  

the code abrogating the sheriffs power In order to conclude that the sheriff may no1 

enforce the code. Leet. 641 A.Zd at303 (emphasis added) (footnote omitted). 
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In the matter before us, however. Sheriffs can point to no case that establishes lhat a sheriff is 

an "investigalive or law enforcement officet" under the Act wilh arrest and Investigative authority 

regarding the crimes that are enumerated at Sectlon. Accordingly, they are unlike the 

sheriff in Leel. Because the deputy sheriff in Leet possessed the power lo arrest for violations of 

the Motor Vehicle Code in Ihe circumstances we described, that code would had to have 

contained ['ZQ] a provision abrogating his power in order for his existing authority to be 

nullified. 

In the instant matter, however, the Sheriffs have been empowered by na authority under 

common law lo investigate and arresl for the crimes listed in the Wiretapping Act. Therefore, the 

Wiretapptng Act need not contain a provision abrogating a power Lat  they never had. 

Further, it is clear that in Leet we did not asm-be the residual powers of the sheriff as being all 

embracing. In Commonwealth v. Prlce. 543 Pa. 403. 672 A.2d 280. 282 (Pa. 19661. we 

described Leet by slating that "there we held that the common law powers of a shetiff include 

the power to enforce the Motor Vehicle Code and that such power has not been abrogated by 

statute or olhelwise." 

Our holdings in Kline and Lockridge do not support Sheriffs' argumenl that they possess any 

common law residual power to arresl on information for offenses lhat were not commitled in 

their presence. 

In Kline, this Court was asked whether a deputy sheriff, who had completed a basic training 

course for sheriffs, a driving under the influence module given lo municipal police oficers, and 

field sobriety testing 1'301 qualified as a "police oficet" for purposes of enforcing the Molor 

Vehicle Code. We cited our holding in Leet, which noted that although sheriffs retain their 

common law authority to enforce the Motor Vehicle Code, "anyone who enforces the motor 

vehicle laws should be required to undergo training appropriate to Ihe duties" lWna 741 438 
(quoling Leet.). Acmrdingly, because the record in Kline established 

that the deputy shenff had received the same type of tralning as municipal police officers did, we 

held that he was aulhorized to enforce the Molor Vehicle Code by requesting a driver to submit 

to field sobriety and blood alcohol tests. As ~n Leet, we determined that a sheriff Is empowered 

to make an arrest for a motor vehlcle violation committed in his presence. 

Kline is inapposite lo the position of Sheriffs because the crimes that are enumerated in the 

Wrelapping Acl are neither violations of the Motor Vehicle Code nor other offenses that are 

synonymous with a breach of the peace. Further, as the Commissioner appropriately concludes, 

"it is not possible thal the enumerated crimes will be committed r311 in the presence Of the 

officer (as they were in Lee1 and Kl~ne); for ~f they were, a wiretap would not Only be 

unnecessary, but unauthorized.' Brief of Appellee at 13. n1O 

The Wiretapping Act establishes that the Commissioner is correct that a wiretap would not be 

necessary wilh respect to a crime committed in the presence of an officer. The Wirelapping Act 

states that: 

Each application for an order of authorization to intercept a wire, electronic or oral 
-. communication shall be made in writing upon Ihe personal oath or affirmation of the Attorney 

General or a district anorney of the county wherein the suspected criminal actlvity has been, is 

or is about to occur and shall contain all of the following: 

(3) A sworn statement by the investigative or law enforcement officer who has knowledge of 

relevant information justifying the application, which shalt indude: 

(vii) A particular statement of facts showing that other normal investigative procedures 



LARRY E. KOPKO, SHERIFF OF WARREN COUNTY, JACOB SACK, DEPUTY S. . .  Page 1 2  of 15 

with respect to the offense have been tried and have falled, or reasonably appear to be 

unlikely to succeed i f  tried or are too dangerous to employ.-rn 

(emphasis added). 

-----.------ End Footnotes- - - - - - - - - - - - - - 

r32] In Lockridge, we considered whether a deputy sheriff could file a citation against a driver 

for driving with a suspended license where the deputy did not witness the offense. We found 

!hat Leet was inapplicable because a Pennsylvania Rule of Criminal Procedure governed this 

question and the power of the sheriff at common law was irrelevant: 

The power lo arrest, as Leet instructs us emanates from the common law. Id. The filing of  a 

citation, however, concerns a process that Is among those set out in the Pennsylvania 

Rules of Criminal Procedure for commencing a summary action. The Rules are this 

court's prescriptions, adopled under A r t l t l e V . l c l  of the POtInli- 

We have held that the Const~tution's grant to this Court of rule-making aulhonty is exclusive. In 

re 42, 1703.8-d 444 lIB7a). Thus, a statute cannot abrogate any 

of the procedural rules this court has duly adopted. See id. Accordingly, the test enunciated 

in Leet and the parameters of a sheriffs common law arrest powers as discussed in that 

case have no present bearing. Rather, [the deputy r33j sheriffs] authority to fife the 

Citation is  wholly determined by reference to the Rules themselves. 

Therefore, we conclude that the Superior Court was correct to distinguish Leet and apply 

the Rules to determine whether [the deputy sheriff) had the authority to file the Citation. 

We also conclude that i t  was not necessary for the Superior Court to pass upon 

Appellant's contention regarding a breach of the peace as discussed In Leet, for that 

aspect of Leet's discussion has no relevance to an analysis of law enforcement authority 

which Is premised on the Rules. Lockrldae. d l 0  A.2d at 1194-96 (footnote omitted) 

(emphasis added). 

Accordingly, support from the trilogy of cases that Sheriffs rely on is limited. Even in Leet, while 

recognizing the common law power of the sheriff, we noted that that authorily, as it existed at 

the time of the Magna Carta, Is not immutable. We poinled specifically to the changing 

parameters of the sheriffs role, noting that as Ihe judicial class gradually developed, "the 

sheriWs role evolved from lhat of judge to that of court officer. . ." I eel. 641 k l d  at 301. 

Further, it [*34] is also clear, as the Commissioner notes, that "he common law as received in 

Pennsylvania in 1776, has been reduced or otherwise redetined by statute, practice, and 

precedent." Brief of Appellee at 11. 

While there is no law that spec~fically abrogates whatever residual common law arrest authority 

remains in the sheriff, has abolished common law crimes: "no conduct 

constitutes a crime unless it is a crime under this title or another statute of this Commonwealth." 

No court has specifically defined what the extent of a sheriffs power is with respect to atTest. 

The significance of this cannol be overslated or ignored because Ule only persons who are 

eligible to be trained to conduct wiretaps are those who have been empowered to arrest for Or 

investigate the pred~cate crimes listed al W l o n  6708. 

Sheriffs do not have investigative powers pursuant to 42, n i l  and the 

Wiretapping Act does not invest them with that authority. Accordingly, in Pennsylvania, our 

Murts have not mapped out deflnnive boundaries to define the extent of the residual common 

law authority of the Sheriffs regarding criminal [ 3 5 ]  investigation and arrest. Case law as 

argued by Sheriffs does not support their position that they are authorized to participate in 

wiretap training, which is the subjed of 8 purely statutory scheme unknown at common law. 

This seclion provides lhat " the Sheriff, either personally or by deputy, shall serve process and 

execute orders directed to him pursuant to law.' 4 2 & 8 Z L .  
- - - - - . - - - - - - E n d F o o t n o t e s - - - - - - - - - - - - - -  

. Hence, the common law is not a source of legal authority ilpon which Sheriffs can rely In 
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Support Of their argument that they are empowered to conduct wiretapplng and electronic 

surveillance. The only remaining posslble source of legal authority is by statute, and, as the 

Commonwealth Court correctly determined, the Wtretapping Act and statutory provisions 

regarding sheriffs do not lend support lo Sheriffs eilher. 

The tens  of the Wiretapping Acl provide that only "investigative or law enforcement officers . . . 

having responsibility for an investigation involving suspected criminal activities" regarding r36] 

the predicate ccimes may conduct wiretaps. 18 Pa.C.S. 1 6708. Section defines 

"investigative or law enforcement officers" as "any officer . . . who is empowered by law to 

conduct investigations of or to make arrests for offenses enumerated in this chapter." 1II 
Ps.C.S. (emphasis added). There is no statutory aulhority that demonstrates that 

sheriffs are "empowered to investigate or arrest for the predicate offenses, none of which are 

violations Of the Motor Vehide Code or other offenses that are synonymous with breaches of 

lhe peace, n l 2  Further. these crimes are not ones that are likely to be committed in the 

presence of a Sheriff, for, if they were, other less intrusive investigative procedures would 

suffice. 

In contrast to Pennsylvania, at least one other jurisdiction has provided sheriffs with broad 

powers. See CAI GOV'T CODE (2005). "The sheriff shall arrest and take before the 

nearest magistrate for examination all persons who attempt to commit or who have commined a 

public Offense." The legislature defines a "crime" and a "public offense" as: 

an act committed or omlted in violation of a law forbldding or wmmand~ng it, and to which is 

annexed, upon convlction, either of the following punishmenls: 

1. Death; 

2. Imprisonment; 

4. Removal from office: or 

5. Disqualification to hold and enjoy any office of honor, trust or profit in this state.- 

LX?JE!U!i (2005). 
. - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - - 

1'371 If the legislature wanted to empower Sheriffs to arrest for or investigate the pred~cale 

crimes, it could have done so, as it has in other legislation. For example, the legislature has 

d~stinguished between general and limited police powers. State and municipal police 

departments are charged with the prevention and detection of crime. See 71 P.S. &&%lB 
(with respect to the State Police); (regarding municipal pollce depaflrnents). 

This legislative scheme does not include the omce of sheriff. Further, the legislature has 

provided expllcitiy that police officers include sheflffs only wilh resped to a county of the 

second class. See (a police officer includes only sheriffs and deputies of a 

county of the second class). 63 (the oftice of the sheriff in a second class WUnly 

may exercise full pdice powers upon meeting the training requirements therein specified). 

District Attorney or County Detectives have full police powers. n13 Pursuant to ma 
m, "County ['38] delectives shall be general police oficers and shall have the powen 

conferred on constables by the laws of this Commonwealth, so far as they relate to cnminal law 

and procedure.' In C o m m o n w r r l t h N e r i c k .  428 Pa- A.2d 1347. 1m 

w, the Superior Court held that "under the plain language of the statute, county 

detectives are specifically granted the powers of both general police officers and constables. To 

interpret this statute as granting county detectives only those powers conferred upon constables 

would totally negale the preceding phrase which grants county detectives 'general pollce 

powers."' The Superior Court concluded that "it is well settled that 'when vesting a group with 

police powers and duties, the Legislature does sc with specifiaty." Id, (internal citations 
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ornilled). 

- - - - - - - - - - - - - -  Footnotes. - . - - . - - - - - - - - . 13 

The Commissioner notes that the Slate Police had offered admission lo the Course to the five 

deputy sheriff Appellants, on the condition that their respective county Dislrict Attorneys cross- 

designate them as county detectives who are "law enforcement oficers who clearly are 

authorized to perform wiretaps under the Wiretapping Acl. Crossdesignation would have 

facilitated both training and certification of the applicants because county detectives have full 

police powers and, thus, are aulhorized to investigate and make arrests for all indictable 

offenses, Including offenses enumerated in the Wiretapping Act!' Appellee's Answer to Petition 

for Review in the Nature of a Complaint in Equity and New Matter at P1. However. Sheriffs. 

Ulrough counsel, rejected that offer and responded that the deputy sheriffs did not wish to be 

admitted to the Course under District Atlorney authorization. 
- - - - - - - - - - - . End Footnotes-. - - -- - - -  - - - - - 

P391 Our Rules of Criminal Procedure specify that police offlcers, not Sheriffs, are to execute 

arrest warrants. See Pa.R.Cr[m.P. "a warrant of arrest shall be executed by a police 

officer." In the matter sub judice. the Wiretapping Act confers no such speciRc empowerment 

upon Sheriffs to conduct investigations of or to arrest for any of the predicate offenses listed at 

s.uutaw. 

The Commonwealth Court correctly determined that the history of wiretapping demonstrates 

that it is statutory and separate from the common law. It described how the Wiretapping Ad. 

which allows governmental intrusion through sophisticated surveillance techniques Into the 

home Of the citizens, "strikes a balance between citizens' legitimate expectatlon of privacy and 

the needs of law enforcement omcials lo combat crime." W o  v. MiII-A.2d 1028.103Q 

p!Cmwlth. 'Because of thls privacy concern, the provisions of the Wiretap A d  are 

strictly wnslrued." C o m m o n w ~ l t h  v. Spar@er. 570 Pa. 2&80Q A.2d 234.237 (Pa. 2002). 

As part of the protection of the right to privacy. the Act "does contain strict guidelines as ['40] 

to how and when electronic sulveillance methods shall be permitted. . . .' BPBttOQLYLMUtlm 

&4 Pa. 581. 833 A 3 d  1146. 1148 (Pa, t883). The Ad's requirement that only "investigative or 

law enforcement officers" may be trained in wirelapp~ng and electronic su~eillance is one such 

restriction. The fact that Ule Attorney General uses Sheriffs to asslst on law enforcement task 

forces does not substitute for a finding thal Sheriffs are "empowered by law to conduct 

investigations of or  to make arrests fop the predicate offenses. 18 P a . C . W .  

The legislature, in ascribing duties to Sheriffs, determined that they should have only such 

authority as is "authorized or imposed upon them by statute." The Wiretapping A d  

does not aulhorize or impose upon Sheriffs any role regarding the predicate offenses There is 

no other statutory or common law source of authority that allows them to petform such 

"Investigative or law enforcement duties" with respect to the crimes warranting the conduct Of 

electronic surveillance. 

Because the slatute authorizes intrusive and sophisticated methods of eavesdropping r41] on 

the private conversations of individuals, it implicates the invasion of a protected sphere of 

privacy. We note that this type of secret capture of communications Is far more pervasive and 

lndlsaiminate than a search warrant for a speaflc and tangible item at a named and precise 

location. It Is for that reason that we construe the stalute strictly. See Boettaer. 634 PI. 58t 

bJJ; i (emphasis supplied) (holding thal 

noviolations of any provisions of the Act will be countenanced, nor will the failure of prosecutors 

to diligently follow the stnct requirements of the Act be lightly overlooked. We must remain 

steadfast in this determination because there can be no greater infringement upon an 

individual's rights than by an indiscriminate and unchecked use of electronic dev~ces. Where, in 

the wisdom of the legislature. such devices may be authorized. as in the present act, that use 

will be strictly adhered to and jealously enforced; for the alternative. no privacy at all, is 

unthinkable.). 
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CONCLUSION 

Accordingly, we affirm h e  determination of the Commonwealth Court thal Sheriffs are not ['42] 

'investigative or law enforcement officers" who are "empowered by law to condud investigations 

of or to make arrests foP the predicate offenses of the Wiretapping Act. 18 Pa.C.S. @&%. 
m. The Wiretapping A d  does not empower them to undertake such activities; in fact, one 

specific definition therein clearly contradicts the position of Sheriffs and their amici culiee that 

lhey are 'law enforcement officers." n14 

See -4670411)111[11. 
----------.- End Footnotes- - - - - -  - - - - - -. . 

Further, Sheriffs have cited to no relevant common law authority empowering them to 

investigate or arrest for the predicate crimes in the Wiretapping Act, ones that by virtue of their 

serious natures are not likely to occur in the presence of the Sheriffs. Sheriffs have 

misconstrued the extent of our holding in Leet, attempting to garner support for their position 

from cases that are inapposile lo the one before us. W~relapping countenances invasions of 

privacy unknown at ['43] common law and not addressed in Leet. 

Because of this, we construe the slatute narrowly and delermine that there is no legal basis 

allowing Sheriffs to enroll in the Course that provides the necessary training for the conduct of 

activities pursuant to the Wlretapping Act since they are not empowered by law to make arrests 

pursuant to this Act. For Sheriffs to engage in electronic surveillance, the stale legislature must 

amend the Act to provide specifically that a Sheriff is an "investigative or law enforcement 

officer." pursuant to F e ~ t i 0 n  6702. We affirm the grant of the Commissioner's Applicafion for 

Summary Relief and the denlal of Sheriffs' Application for Summary Relief. 

Mr. Chief Justice Cappy and Messrs. Justice Caslille. Eabn and Baerjoin the opinion. 

Former Justice Nigro did not participate in the dedsion of this case. 

Page 15 of IS 

Mr. Justice Saylor concurs in the result. 
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OPINION 
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For the fifth time in the past fifteen years, this Court is called upon to clarify the 

breadth of county sheriffs" authority to investigate, cite, and arrest those who break the 

,,', 
law. In a series of cases over that span, we have recognized sheriffs' authority to arrest for 

breaches of the peace or felonies committed in their presence and to enforce the Vehicle 

Code, but denied them the opportunity to be trained and certified to utilize the Wiretapping 

and Electronic Surveillance Act for want of express statutory authorization to do so. In this 

1 In this Opinion and in the prior decisions discussed herein, county sheriffs are 
referred to variously as sheriffs, deputy sheriffs, sheriffs deputies, and deputies. We use 
these terms interchangeably to refer to officers with the relevant county sheriffs' offices, and 
the choice of one title over another should not be construed to reflect any material 
distinction. 



case, the Superior Court ruled that sheriff's deputies have commonlaw authority to conduct 

an independent investigation of a suspected methamphetamine manufactory, obtain a 

search warrant in furtherance of that investigation, and effectuate arrests for any offenses 

the investigation reveals. See Commonwealth v. Dobbins, 880 A.2d 690 (Pa. Super. 

2005). Thus, the court affirmed Appellant's convictions, relying on our opinion in 

Commonwealth v. Leet, 641 A.2d 299 (Pa. 1994), and its progeny. We find Leet and 

progeny informative but not dispositive, and hold that they ultimately do not support the 

Superior Court's ruling. Rather, we hold that sheriffs have only such independent 

investigatory authority to seek out evidence of wrongdoing that is committed outside their 

presence as is expressly authorized by statute. Because the Controlled Substance Act 

provides sheriffs no such authority, we vacate the Superior Court's ruling, and remand for 

further proceedings. 

1. 

Because this Opinion effectively adds a new link to a well-defined chain of cases 

considering sheriffs' law enforcement authority, and because the courts below and the 

parties now before us argue substantially from our earlier decisions, it is both beneficial and 

necessary to review these cases before recounting this case's procedural history. 

In Leet we considered "whether a deputy sheriff has authority . . . to make a 

warrantless arrest for motor vehicle violations committed in his presence." 641 A.2d at 300. 

In that case, a deputy sheriff driving a marked sheriff's vehicle observed defendant pass 

several cars illegally. The sheriff executed a traffic stop, and in the ensuing interaction 

discovered a controlled substance and other illegal items in the car. Defendant ultimately 

was charged with various motor vehicle and controlled substance violations. In the trial 

court, defendant sought suppression of all physical evidence on the basis that the deputy 



sheriff lacked authority to stop him for a traffic violation. The trial court granted suppression 

and a divided panel of the Superior Court affirmed. 

On the Commonwealth's appeal to this Court, we rejected the lower courts' 

determinations that the Vehicle Code's pervasive references to "police officers" necessarily 

precluded deputy sheriffs from enforcing the code, turning instead to the common law to 

determine sheriffs' authority under these circumstances. We found in the historic evolution 

of the office in England and the United States an ongoing recognition of sheriffs' authority 

to "make arrests without a warrant for felonies and for breaches of the peace committed in 

[their] presence." at 303 (citing BLACKSTONE, 4 COMMENTARIES ON THE COMMON LAW 

289). Characterizing the Vehicle Code violation that initially provoked defendant's 

detention as a breach of the peace committed in the sheriff's presence, we determined that, 

absent an express statutory restriction on the sheriff's commonlaw authority to arrest for 

such a breach of the peace, the deputy sheriff in that case had not exceeded his authority 

in arresting defendantm2 

We qualified our ruling, however, by holding .that the training requirements the 
legislature imposed on municipal police officers applied equally to sheriffs. 

Policemen, to whom the legislature has given primary responsibility for 
enforcement of the motor vehicle code, are required by statute to undergo 
formal training prior to enforcing the law. * * * * Thus a sheriff or deputy 
sheriff would be required to complete the same type of training that is 
required of police officers throughout the Commonwealth. 

Leet, 641 A.2d at 303 (footnote omitted). Finding the record inadequate to resolve the - 
question of the arresting deputy sheriffs training, we remanded to determine whether he 
had completed "appropriate law enforcement training." Id. 

That training requirement came to the fore in Commonwealth. D e ~ ' t  of  trans^, v. 
Kline, 741 A.2d 1281 (Pa. 2000)' in which we considered whether a deputy sheriff, who had - 
completed training as rigorous and thorough as that provided to municipal police officers, 
"qualifies as a police officer for purposes of enforcing the Vehicle Code under the rationale 
of this Court's holding in [Leet]." at 1281. Based on m, the lower courts had ruled 
(continued.. .) 



In Commonwealth v. Lockridae, 81 0 A.2d 1 191 (Pa. 2002)) we considered whether 

the authority detailed in H e x t e n d e d  to a circumstance in which the citing sheriff had not, 

himself, observed the Vehicle Code violation in question. In that case, a probation officer, 

who knew that her defendant was precluded from operating a motor vehicle as a condition 

of his probation, observed him driving a car. She reported her observations to the sheriff's 

office, providing a description of the vehicle and its license plate number. The deputy 

sheriff who received the call contacted the Bureau of Driver Licensing and verified that 

defendant's license was under suspension and that the vehicle in question was registered 

to defendant. Based upon these findings, the deputy filed a citation pursuant to 

Pa.R.Crim.P. 410 ("Filing of   it at ion")^ with a district magistrate charging defendant with a 

summary offense. The district magistrate issued a summons to defendant, who pleaded 

not guilty and was convicted following a summary trial. On appeal, both the court of 

common pleas and the Superior Court rejected defendant's challenge to the deputy 

sheriff's authority to file the citation, and affirmed the conviction. 

We granted allowance of appeal to address the deputy sheriff's authority to file a 

citation against defendant for a violation that was not committed in the deputy's presence. 

(...continued) 
that, because the arresting sheriff's training was not, in itself, the training provided for by 
Act 120, see Act of June 18, 1974, Pub. L. 359, 53 P.S. 55 740, et seq., reeealed gnJ 
reolaced, Act of Dec. 19,1996, Pub. L. 1158, No. 177, § 2(a), codified, 53 Pa.C.S. 5s 2161, 
et seq., it was not "the same type of training" as a municipal police officer called for b y m .  
We rejected the lower courts' readings of Leet as unduly strict. Rather, we held that, in 
order to enforce the Vehicle Code, sheriffs were required to have the "same -of training 
as municipal police officers." Kline, 741 A.2d at 1284 (internal quotation marks omitted; 
emphasis in original). We then found that the training received by the arresting deputy 
sheriff in Kline was adequate, and upheld defendant's conviction. 

Pa.R.Crim.P. 41 0 provides, in relevant part, that "[wlhen it is not feasible to issue the 
citation to the defendant. . . , a law enforcement officer shall institute a criminal proceeding 
in a summary case by filing a citation with the proper issuing authority." 



We began by distinguishing m, which established only the "general proposition" that the 

deputy sheriff "was authorized to enforce the law," from the question presented, "whether 

[the sherim was authorized to enforce the Vehicle Code by filing the Citation" at issue. 

Lockridae, 810 A.2d at 1194. We observed a "fundamental difference between a 

warrantless arrest, the law enforcement action that was undertaken in MI and the filing of 

a [summary] citation." While the power to arrest emanates first from the common law, 

the filing of a citation "concerns a process that is among those set out in the Pennsylvania 

Rules of Criminal Procedure for commencing a summary action.'' Thus, in Lockrid~e, 

the sheriff's authority emanated not from the common law, as in &, but rather from this 

Court's exclusive, constitutionally-based rule-making a~thor i ty ,~  our exercise of which 

cannot be abrogated by statute. See Lockridae, 810 A.2d at 1194-95 (citing In re 42 

Pa.C.S. 5 1 703, 394 A.2d 444 (Pa. 1 978)). 

Proceeding from this principle, we noted that Rule 410 granted authority to file a 

citation to a "law enforcement officer," defined in Pa.R.Crim.P. 103 as "any person who is 

by law given the power to enforce the law when acting within the scope of that person's 

employment." We held that sheriffs "enforce the law," Lockridae, 81 0 A.2d at 1196 (citing 

Leet, 641 A.2d at 301 -02), and therefore are "law enforcement officers" for purposes of the - 
Rules of Criminal Procedure. Thus, we determined that Pa.R.0im.P. 410 authorized a 

sheriff to file a citation for a summary violation of the Vehicle Code, even when he did not 

personally observe the violation in question, and upheld the judgment of sentence. 

See PENNSYLVANIA CONST. ART. V, 5 1 O(C). - 



Most recently, in Commonwealth v. Kopko, 892 A.2d 766 (Pa. 2006)(Kopko I I ] ,~  a 

case we address in greater depth below, this Court considered sheriffs1 claim that they 

were entitled to receive the same training under the Wiretapping and Electronic 

Surveillance Act (Wiretapping ~ c t ) ~  that state troopers administered to municipal police 

officers. The Commissioner of the State Police took the view that, because sheriffs were 

not authorized to conduct investigations for the crimes to which the Wiretapping Act 

applies, they were not entitled to that training. We agreed, holding that sheriffs "are not 

'investigative or law enforcement officers' pursuant to the definitions contained in the 

Wiretapping Act, and, accordingly, are not authorized to receive the training" reserved to 

those officers by the act. Id, at 770. In an aspect of that decision especially relevant to the 

instant case, we held that & could not furnish the requisite authority, as our decision in 

Leet vindicated only sheriffs' commonlaw authority to arrest for breaches of the peace and - 
felonies committed in their presence, authority "no different from that of a private citizen." 

Id, at 774. - 
Thus, as we will develop more fully below, in the decisions preceding Kopko II, we 

resisted calls to curtail sheriffs' law enforcement power by identifying a combination of 

commonlaw and rules-based spheres in which sheriffs are authorized to enforce the law. 

In K o ~ k o  II, however, faced with the prospect of sheriffs who sought training in the intrusive 

-- - - 

5 The lower courts and the parties did not have the benefit of our decision in Korsko I1 
until shortly before they filed their briefs with this Court, hence in the lower courts they 
argued from the Commonwealth Court decision that we affirmed in K o ~ k o  II. Because the 
lower courts had occasion to discuss the Commonwealth Court's decision in that case, we 
find it useful in analyzing this case to refer both to that court's Korsko decision and our 
decision affirming it. We refer hereinafter to the Commonwealth Court's decision, 842 A.2d 
1028 (Pa. Cmwlth. 2004), as Kopko I, and to our decision affirming it as Korsko II. 

6 See Act of October 4,. 1978, Pub. L. 861, No. 124, 9 2, amended, 18 Pa.C.S. - 
§§ 5701, et seq. 



investigatory techniques authorized by the Wiretapping Act, we held that sheriffs' authority, 

in the absence of legislative action to the contrary, was substantially narrower than that of 

municipal police officers. 

11. 

With this legal background in mind, we turn to the instant case. On July 10, 2003, 

Bradford County Sheriffs Deputies Christopher Burgert and David Hart visited a residence 

in Troy, Pennsylvania, to locate and question one April Harris, whose name had come up in 

connection with a prior methamphetamine-centered investigation in Bradford County. The 

deputies did not find Harris at her mobile home, but as they moved deeper into the property 

they detected what they believed to be an odor of ether, a chemical deputies knew to be 

used in the manufacture of methamphetamine, emanating from a nearby barn. The 

deputies observed a man nearby on the property. They approached the man, whom 

Deputy Hart recognized as Appellant Cory Dobbins, and identified themselves as sheriff's 

deputies. At the deputies' approach Appellant fled into the woods. Deputies gave chase in 

vain. 

Returning to the barn, deputies observed items consistent with methamphetamine 

manufacture, including tanks that could be used to contain anhydrous ammonia17 clear 

plastic tubing, rubber gloves, salt, and a jug containing a white sludge. A third officer, 

Sheriff's Deputy Evans, arrived and detected an odor of ammonia in the barn's vicinity. 

Deputies next contacted a state trooper, Officer McKee, who informed them that he had 

confiscated methamphetamine and methamphetamine precursors from the same property 

in the past. 

Anhydrous ammonia is a methamphetamine precursor. Sheriffs deputies 
acknowledged that the same container could be used to contain propane. 



Based on their observations and the information provided by Officer McKee, 

deputies sought and obtained a search warrant from a district magistrate. They then 

returned to the property with one or more additional deputies and executed the warrant. 

Inside the barn, deputies recovered methamphetamine and substantial evidence of 

methamphetamine manufacture. They also encountered one Robert Jordan, who 

confirmed that methamphetamine had been manufactured in the barn and implicated 

Appellant in the criminal enterprise. 

The next day, on July 11,2003, Deputy Hart filed with the same district magistrate a 

criminal complaint against Appellant based solely on evidence recovered during the prior 

day's search. The complaint asserted various violations of the Controlled Substance, Drug, 

Device and Cosmetic Act (hereinafter Controlled Substance Act or ~c t ) , *  including 

possession and manufacture of a controlled substance, see 35 P.S. §$ 780- 

11 3(a)(l G)(simple possession), (30)(manufacture or possession with intent to deliver), as 

well as criminal attempt and criminal conspiracy to manufacture methamphetamine. 

18 Pa.C.S. 9s 901(a), 903(a). The district magistrate issued an arrest warrant for 

Appellant. On July 31, 2003, Appellant was arrested by authorities in Elmira, New York, 

and subsequently was returned to Bradford County by sheriff's deputies to face the charges 

pending. 

Prior to the commencement of trial, in a Supplemental Omnibus Motion, Appellant 

sought dismissal of the charges based upon his contention that sheriff's deputies lacked 

the authority independently to investigate and prosecute drug offenses. In support of this 

claim, Appellant cited the Commonwealth Court's then-newly minted decision in Kopko I, 

842 A.2d 1028,1031 (Pa. Cmwlth. 2004)(Ko~ko I), affd, 892 A.2d 766 (Pa. 2006)(Ko~ko 

Act of April 14, 1972, Pub. L. 233, No. 64, as amended, 35 P.S. §§ 780-101, etseq. 



II), in which that court had ruled that sheriffs are not "investigative or law enforcement - 
officer[s]" for purposes of the Wiretapping Act because they lack authority "'to conduct 

investigations of or to make arrests for' the predicate offenses of the Act," Kopko I, 842 

A.2d at 1039, including offenses under the Controlled Substance Act. See 18 Pa.C.S. 

§ 5708(4). Appellant contended that in Kopko I, the Commonwealth correctly confined Leet 
narrowly to its circumstances, the commission of a breach of the peace in a sheriffs 

presence, and correctly ruled that m, in itself, vested sheriffs with no investigatory 

authority beyond that circumstance. The trial court denied Appellant's pre-trial motions, 

finding K o ~ k o  I distinguishable from the case at bar, for reasons explained below. 

At the conclusion of the trial that followed, a jury convicted Petitioner for 

manufacturing methamphetamine, possession with intent to deliver methamphetamine, and 

attempt and conspiracy to manufacture methamphetamine. On July 28, 2004, the court 

sentenced Appellant to an aggregate term of no fewer than forty-seven months and no 

more than twenty-three years of incarceration in state prison, and imposed a fine of 

$300.00.~ Appellant again challenged sheriffs' authority in post-sentence motions, and 

again the trial court denied Appellant relief. 

Although the trial court's two rulings that sheriffs deputies acted within the scope of 

their authority in investigating and filing a criminal complaint against Appellant differed in 

their articulation, the substantive thrust of the court's rationale for denying Appellant's 

Specifically, for manufacturing methamphetamine, the trial court sentenced 
Appellant to pay a $300.00 fine and serve two to fifteen years' imprisonment; for conspiracy 
to manufacture methamphetamine, the court imposed a sentence of seventeen months' to 
seven years' imprisonment; and for possession with intent to deliver of methamphetamine, 
the court imposed a sentence of six months' to one year's incarceration, sentences to run 
consecutively. On the fourth count of conviction, attempt to manufacture 
methamphetamine, the court imposed no sentence, ruling that it merged for sentencing 
purposes with the manufacturing charge. See Sentencing Order, 7/28/04. 



challenges lay in its determination that this case more closely resembled Lockridqe than it 

did Leet or Ko~ko  I. Distinguishing the instant case from the latter two cases, the court 

determined that the investigation conducted in this case "had prior judicial authorization" -- 
i.e., the putative arrest warrant for April Harris, or, alternatively, the simple authority to enter 

the property to question her'' -- "and the procedures that were used . . . are specifically 

contemplated by the Pennsylvania Rules of Criminal Procedure," Pre-Trial Mem. & Ord. at 

4, making this case apposite to Lockridne. The trial court, adopting one of our premises 

from that case, determined that, under Pa.R.Crim.P. 103," sheriff's deputies are "law 

enforcement officers." As such, the court determined that sheriffs deputies had authority 

pursuant to Pa.R.Crim.P. 200-21 I to swear out and execute search warrants and parallel 

authority pursuant to Pa.R.Crim.P. 502-509 to file criminal complaints and serve arrest 

warrants. Thus, the court concluded, deputies acted pursuant to authority emanating from 

the Pennsylvania Rules of Criminal Procedure in conducting the investigation that led to 

Appellant's arrest. 

On direct appeal to the Superior Court, Appellant challenged the trial court's rulings 

that sheriff's deputies had such authority. A divided panel of the Superior Court, then- 

10 The trial court initially indicated that deputies entered the property "pursuant to a 
warrant they had forthe arrest of April Harris." Pre-Trial Mem. & Ord. at 6. Later, the court 
'acknowledged that this statement was erroneous because deputies had no arrest warrant 
for Harris, and merely sought to question her, but found the distinction immaterial. Post- 
Sent. Mem. & Ord. at 1-2 ("[llt actually does not matterwhether the Deputies had a warrant 
to arrest April Harris . . . . They, at a minimum, wanted to speak to her and they went onto 
the premises to do so. Anyone could have done the same."). Because, in either event, we 
hold that the sheriffs deputies lacked authority to seek a search warrant, the distinction 
does not bear on our decision. 

'I Pa.R.Crim.P. 103 defines "law enforcement officer" as "any person who is by law 
given the power to enforce the law when acting within the scope of that person's 
employment." 



President Judge Del Sole dissenting, ruled that a sheriff, "when properly trained under the 

Municipal Police Education and Training Law (Act 120), [is a] law enforcement officer1 and 

as such [has] a broad common law power to enforce the law, including the ability to arrest 

for felony drug violations." Dobbins, 880 A.2d at 691 .I2 Relying on our decision in M t o  a 

much greater extent than the trial court had done, the Superior Court ruled that "the broad 

common law duties of a sheriff include the power to arrest for felonies," and "that a sheriff's 

power to enforce the law is abrogated only by specific statute." Id. at 692.13 

Applying this w -de r i ved  approach to the instant case, the court turned to the 

Controlled Substance Act in an effort to discern whether it abrogates sheriffs' commonlaw 

authority. Noting that the Act does not define "law enforcement officer" or "law enforcement 

agency,"14 the court observed that the Act 77 provides that its provisions "shall [not] be 

l2 Notably, although Deputy Burgert was affiant for the search warrant, Deputy Hart 
was affiant on the criminal complaint. The record does not indicate whether Deputy Hart 
had completed Act 120 training or its equivalent at the relevant time, a deficiency that might 
require a remand were we not to find that the investigation exceeded deputies' authority on 
another basis. See Leet, 641 A.2d at 303 (remanding to determine whether sheriff had 
completed requisite training (i.e., "the same type of training that is required of police 
officers") to enforce the Vehicle Code). 

l3 In so ruling, the court notably omitted our language in Mrestr ic t ing sheriffs' arrest 
authority to breaches of the peace and felonies committed in the sheriff's presence. 
Compare MI 641 A.2d at 303 (citing BLACKSTONE, 4 COMMENTARIES ON THE COMMON LAW 
289)(upholding sheriffs' authority to make arrests without a warrant "for felonies and for 
breaches of the peace committed in [their] presence"); Kline, 741 A.2d at 1283 (observing 
that, per MI "deputy sheriffs have authority to make warrantless arrests for motor vehicle 
violations committed in their presence") yitJ Dobbins, 880 A.2d at 691 (finding in sheriffs 
the "ability to arrest for felony drug felonies" without an in-presence qualification). 

l4 The court also noted that, following our decision in MI the General Assembly 
amended the Crimes Code to define "police officer" to include "the sheriff of a county of the 
second class and deputy sheriffs of a county of the second class who have successfully 
completed the requirements [of Act 1201." 18 Pa.C.S. § 103. Observing that, presently, 
Allegheny County is the only "second class" county in Pennsylvania, Dobbins, 880 A.2d at 
692; see id. at 695 (Del Sole, P.J.E., dissenting)(citing 116 PENNSYLVANIA MANUAL 5 6-3 
(continued.. .) 



deemed to limit the authority of the Bureau of Drug Control, the Pennsylvania State Police, 

the Department of Justice or anv other law enforcement aaency in dealing with law 

enforcement matters with respect to" violations of that Act. 35 P.S. § 780-134(d)(emphasis 

added).15 

From there, the court, citing Lockridqe, relied on the definition of "law enforcement 

officer" provided by Pa.R.Crim.P. 103, which defines "law enforcement officer" as "any 

person who is by law given the power to enforce the law when acting within the scope of 

that person's employment." The court noted that the Pennsylvania Rules of Criminal 

Procedure govern law enforcement practice for the seeking and execution of search 

warrants, see Pa.R.Crim.P. 200-21 1, and ruled that this rendered the case apposite to 

Lockridqe, inasmuch as, in that case, we found the sheriffs' authority at issue to reside in 

(...continued) 
(Dec. 2003)), the court nevertheless denied that this evinced legislative intent to abrogate 
sheriffs' supposedly broad commonlaw power everywhere except Allegheny County, 
observing that sheriffs in other counties might achieve the same level of training as their 
counterparts in Allegheny County. 

Then-President Judge Del Sole disputed this aspect of the court's holding, 
contending that the sorts of investigatory actions here at issue "are exclusively the province 
of police officers" as defined by the General Assembly in its 1995, post-leet amendment to 
18 Pa.C.S. 5 103. Dobbins, 880 A.2d at 695 (Del Sole, P.J.; dissenting). Noting our 
emphasis on sheriffs' training in Leet and Kline, the dissent observed as a possible 
explanation for § 103's exclusion for second-class counties, and hence Allegheny County 
alone under present circumstances, the fact that only Allegheny County requires its sheriffs 
to undergo training equivalent to Act 120, notwithstanding that sheriffs of other counties 
may have such training. 

l5 The plain language of the provision in question merely emphasizes that the Act does 
not limit any existing authority that lies with a given "law enforcement agency." It does not 
repose, or allude to, any affirmative authority in sheriffs. Thus, relying on this alone in 
support of the lower court's ruling is fundamentally circular, as the effective scope of 
sheriffs' authority in this context is precisely the question we seek to resolve. 
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those rules. Thus, the court held that sheriff's deputies in this case acted within the scope 

of their authority. Accordingly, the court affirmed, and this appeal fo~lowed.'~ 

111. 

Turning to the instant question concerning sheriffs' authority to investigate and arrest 

for violations of the Controlled Substances ~ c t , ' ~  we now have the benefit of our opinion in 

Kopko 11,892 A.2d 766, which was not available to the Superior Court when it decided this 

case. We agree with Appellant that Kooko II controls this case in his favor. 

In Kooko II, this Court considered the Commonwealth's contention that sheriffs 

should be permitted to attend a four-day course providing training and certification in the 

utilization of wiretapping and electronic surveillance pursuant to the Wiretapping Act. The 

Pennsylvania State Police, tasked by that act with providing the relevant training,18 had 

denied the request. The Commissioner of the State Police refused to overturn that 

decision, and the Commonwealth sought relief in the Commonwealth Court. The 

Commonwealth Court ruled that sheriffs were not investigative or law enforcement officers 

for purposes of the Wiretapping Act. Accordingly, the court concluded that sheriffs had not 

been authorized by the legislature to utilize the methods detailed in the Wiretapping Act. 

Because sheriffs lacked that authorization, the court agreed with the state police that 

I6 Then-President Judge Del Sole found the majority's reasoning flawed in its account 
of the common law. Observing that this Court's decision in Leet vindicated only a sheriff's 
traffic stop of a person who breached the peace in his presence, President Judge Del Sole 
asserted that "Jiln this case, the sheriffs were conductinq an investination, thus lookina for a 
breach of the peace, not witnessina one." Dobbins, 880 A.2d at 696 (Del Sole, P.J., 
dissenting)(emphasis added). 

l7 Because this presents a question of law, our standard of review is de novo and the 
scope of our review plenary. Kopko 11, 892 A.2d at 770. 

l8 - See 18 Pa.C.S. § 5724. 



sheriffs had no entitlement to training in wiretapping methods they were not authorized to 

utilize. Although the particular entitlement sheriffs sought in that case differs substantially 

from the investigative authority at issue in this case, our holding in K o ~ k o  II speaks directly 

to the question of sheriffs' investigative authority presently at issue, and indeed controls our 

disposition of the instant case. 

Much as the Commonwealth argues and the Superior Court ruled in this case, the 

Commonwealth in K o ~ k o  II contended that !& furnished the requisite authority by 

affirming sheriffs' power to arrest for felonies unless restrained from doing so by statute. 

We unequivocally rejected this reading, however, emphasizing that, "although the Court in 

Leet and Kline recognized the common law authority of deputy sheriffs to make arrests, - 
did not discover anv leqislative authoritv em~owerins them to act as Dolice officers." K o ~ k o  

ll, 892A.2d at 774 (quoting K o ~ k o  1,842 A.2d at 1039)(emphasis added). Rather, we held - 
that no precedent "authorizes sheriffs to investigate or arrest for any of the serious 

predicate offenses listed in the Wiretapping Act," &, noting that the Wiretapping Act's 

predicate offenses "involve neither breaches of the peace for which sight arrests may be 

made nor summary offenses for which citations may issue," &, the specific situations 

addressed, respectively, by Leet and Lockridcae. We implicitly recognized, however, that 

the legislature had the prerogative to cloak sheriffs with the authority in question, and 

indeed were the principal source of that authority. I 3  P.S. § 40 ("Constables, county 

detectives, sheriffs, deputy sheriffs, waterways patrolmen and game protectors shall 

perform all those duties authorized or imposed on them by statute."); Ko~ko  11,892 A.2d at 

772 (quoting 13 P.S. § 40)("The General Assembly has limited the powers and duties of 

sheriffs to those 'authorized or imposed upon them by statute."'); cf. 42 Pa.C.S. § 2921 

("The sheriff, either personally or by deputy, shall serve process and execute orders 

directed to him pursuant to law."). 



Thus, we examined whether the Wiretapping Act or another statute authorized 

sheriffs "to conduct investigations of or to make arrests for the [act's] predicate offenses." 

K o ~ k o  11, 892 A.2d at 772 (quoting 18 Pa.C.S. 5 5702). We contrasted the essentially 

ministerial powers recognized by our decisions in Leet and Lockridcre and by 42 Pa.C.S. 

§ 2921 with the serious constitutional intrusions authorized by the Wiretapping Act, noting 

that a statute in derogation of a constitutional right must be strictly construed. Id. (citing 

Boettser v. Miklich, 633 A.2d 1146 (Pa. 1993)); cf. Commonwealth v. Hashem, 584 A.2d 

1378, 1382 (Pa. 1991)("Where, in the wisdom of the legislature, such devices may be 

authorized, as in the [Wiretapping Act], that use will be strictly adhered to and jealously 

enforced; for the alternative, no privacy at all, is unthinkable.',). In light of these concerns, 

we held that "[u]nless the words of [Wiretapping Act] empower Sheriffs to perform electronic 

surveillance, this Court would violate the duty to construe the statute strictly were we to 

enlarge its terms to include Sheriffs." K o ~ k o  11, 892 A.2d at 772. 

Turning to the Wiretapping Act's language, we found in 18 Pa.C.S. $j 5708 that 

communications could be intercepted under the act "by the investigative or law 

enforcement officers or agency having responsibility for an investigation involving 

suspected criminal activities when such interception may provide evidence of the 

commission" of the predicate offenses. Kopko 11, 892 A.2d 772. Notably, 18 Pa.C.S. 

§ 5702 listed among the predicate offenses any offense under the Controlled Substance 

Act. See id. at 768-69 (quoting 18 Pa.C.S. § 5708(4)). Observing the sanctity of 

Pennsylvania's constitutional right to privacy, we emphasized that "[ilf the surveillance 

permitted by the Act is to meet the test of reasonableness, it is essential that at a minimum, 

all the requirements directed by the Legislature be met." Id. at 773 (quoting 

Commonwealth v. Hashem, 584 A.2d 1378,1382 (Pa. 1991)). Thus, only if the class of law 

enforcement officers -- in that case sheriffs -- "have responsibility for an investigation 

involving" the predicate offenses may they intercept a communication when it may provide 



evidence of the violation of, inter alia, the Controlled Substance Act. Because no prior law 

or statute expressly provided such sweeping investigative authority to sheriffs, the 

Wiretapping Act's failure to do so, given our mandate to strictly construe the act, militated 

strongly against the Commonwealth's argument. 

In an effort to reconcile its position with this decision --which the parties did not have 

until they briefed this issue before this Court, see supra n.5 --the Commonwealth reads our 

holding in K o ~ k o  II more narrowly than its express terms allow, and would have us restrict 

that ruling such that, even if sheriffs are not investigative or law enforcement officers for 

purposes of the Wiretapping Act, they are law enforcement officers for essentially any other 

purpose. Thus, the Commonwealth returns to the proposition that extends 

investigative authority to all sheriffs who are trained comparably to municipal police officers 

that is as broad as the authority granted to those police officers, unless the legislature 

expressly limits that authority.lg Citing Lockridae, the Commonwealth, like the Superior 

Court, adds that the authority sheriffs seek also is furnished by the Rules of Criminal 

Procedure, based on the Rules' supposed grant of search and arrest authority to sheriffs.'' 

See Pa.R.Crim.P. 200-21 1 (search warrants), 502-509 (criminal complaints). - 
" The suggestion that sheriffs, by default, have authority identical to that of municipal 
police officers is belied by the recent legislative action modifying 18 Pa.C.S. § 103 to add 
only sheriffs of second-class counties to the definition of police officer. This qualified 

' modification, in the wake of w, bespeaks at a minimum a legislative intent to distinguish 
for certain law enforcement purposes not only certain sheriffs from municipal police officers, 
but also sheriffs of certain counties from sheriffs of others. See suDra n.14. 

20 The Commonwealth argues in the alternative that Appellant has waived any right to 
relief in this case because he consistently has sought the remedy of dismissal rather than 
mere suppression of the evidence that is the fruit of the allegedly unauthorized 
investigation, a point the trial court raised in rejecting Appellant's post-sentence motion. 
The Commonwealth is correct that suppression is the appropriate remedy in a case such as 
this. See Commonwealth v. Gibson, 638 A.2d 203,205 (Pa. 1994)("[T]he unlawfulness of 
an arrest does not affect the jurisdiction or power of a trial court to proceed in a criminal 
case, and an illegal arrest or detention does not void a subsequent conviction . . . . [The 
(continued.. .) 



The Commonwealth's argument, however, neglects to account for two critical 

aspects of our decision in Kopko II: first, that we specifically found that sheriffs' lacked 

authority to investigate violations of the Controlled Substance Act, a predicate offense 

under the Wiretapping Act; and second, that our holding in K o ~ k o  II specifically 

underscored our duty to strictly construe any statute that grants authority to invade 

individuals' constitutional right to privacy. To read Koako II as narrowly as the 

Commonwealth urges would require us to focus on the language of our conclusion in that 

case while disregarding practically everything we wrote in reaching it. Specifically, we 

observed that no legal authority whatsoever supported treating sheriffs as comparable to 

police officers. We further emphasized that nothing "authorizes sheriffs to investigate or 

arrest" for any of the Wiretapping Act's predicate offenses, among which are counted 

offenses under the Controlled Substance Act, precisely the family of violations that includes 

those charged in the instant case. Faced with sheriffs' assertion of much more 

investigative authority than this Court previously had faced, we clarified that Leet 

(. . .continued) 
defendant himself is not a suppressible fruit of an illegal arrest."). But see Lockridse, 810 
A.2d at 1191 (raising no qualm concerning the fact that the defendant therein sought 
dismissal of the citation). 

Although our law is unequivocal regarding the nearly universally preclusive effect of 
a party's failure to preserve issues at each stage of litigation, see Pa.R.A.P. 302(a), the 
relevant rules are designed to ensure that each court that addresses a case has the 
opportunity to consider the possibility of its own error or that of a lower court. The 
Commonwealth does not argue that Appellant has, in any way, failed to preserve his 
challenge to sheriffs' authority at each stage of this litigation, and the record plainly reveals 
that Appellant has consistently raised these issues in the appropriate ways at the 
appropriate times. The trial court was entirely aware of the proper remedy in this case, as it 
expressly noted in its ruling denying Appellant's post-trial motions, and it couched its pre- 
trial ruling in substantive rather than formal grounds. Under these circumstances, we find 
no basis to deem Appellant's argument waived. 
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acknowledged nothing more than sheriffs' circumscribed authority to arrest for breaches of 

the peace and felonies committed in their presence, power "no different from that of a 

private citizen." 892 A.2d at 774 (citing Commonwealth v. Chermanskv, 242 A.2d 237 (Pa. 

1968))(emphasis added). Conversely, were we to embrace the Superior Court's reading of 

Leet, we would rule that sheriffs trained comparably to municipal police officers would have - 
authority coextensive with police officers in all areas of law enforcement where the 

legislature failed expressly to restrict sheriffs' authority, a proposition we expressly rejected 

in K o ~ k o  II. See 892 A.2d at 774 (holding that neither the commonlaw authority identified 

in Leet nor the absence of legislative prohibition "empower[ sheriffs] to act as police 

officers"); id, at 775 ("[Tlhe ability of Sheriffs to arrest for felonies committed in their 

presence is not tantamount to their being 'investigative or law enforcement officers' for 

purposes of conducting electronic surveillance."); id. at 778 ("Sheriffs do not have 

investigative powers pursuant to 42 Pa.C.S. § 2921," which only authorizes sheriffs to 

"serve process and execute orders directed to [them] pursuant to law."); id. at 780-81 

("Sheriffs have cited to no relevant common law authority empowering them to investigate 

or arrest for the predicate crimes in the Wiretapping Acts . . . ,"). 
Nor does Lockridqe govern to the contrary. In that case, we held only that the 

Pennsylvania Rules of Criminal Procedure reposed authority in sheriffs to seek citations for 

summary offenses. Just as Leet vindicated little more than an arrest authority held by any 

citizen for felonies and breaches of the peace committed in the sheriff's presence, 

Lockridne plainly applied only to its limited context. This Court's rule-making prerogatives 

do not extend to conferring substantial investigatory powers to sheriffs for crimes detailed in 

statutory provisions that fail to provide such authority. Moreover, any doubt about the 

breadth of our Lockridqe decision was dispelled in Kopko II, which drew a clear line 

between sheriffs' authority vis-a-vis summary offenses and with respect to the more 

[J-I 52-20061 - 1 8 



invasive actions typically required to investigate violations of the Wiretapping Act's serious 

predicate offenses. 

The facts of this case clearly invoke concerns similar to those this Court expressed 

in Kopko II, insofar as sheriff's deputies conducted an unwarranted investigation of private 

property based on suspicion rather than the commission of any felony or breach of the 

peace in their presence. Relying exclusively upon the observations they made while doing 

so, they sought, secured, and executed a search warrant, a process that implicates 

precisely the same privacy concerns that the Wiretapping Act does. Thus, the arrest 

warrant was predicated on evidence secured only by the execution of a search warrant that 

never should have issued, inasmuch as sheriff's deputies had no legal authority to obtain 

that warrant in the first instance. We hold that, absent specific statutory authorization, 

sheriffs lack authority to conduct independent investigations under the Controlled 

Substances Act, including the seeking of search warrants where no breach of the peace or 

felony has occurred in their presence.*' 

Finally, we arrive at the question of remedy. As noted, supra n.20, Appellant has 

consistently argued that the proper remedy in this circumstance is dismissal of the charges. 

Appellee and the trial court, however, have observed that the proper remedy where 

evidence has been discovered by an illegal search and/or incident to an illegal arrest is 

suppression, not dismissal. We agree. &g Commonwealth v. Gibson, 638 A.2d 203,205 

(Pa. 1994). Thus, the Superior Court's opinion is vacated and the case remanded with 

direction to the Superior Court to remand to the trial court with direction to suppress all 

2 1 Nothing in this Opinion, however, should be construed to limit sheriffs' well- 
documented and salutary role in support of those law enforcement agencies so authorized, 
nor should our ruling be read to suggest that the General Assembly lacks authority to grant 
broader investigatory power to sheriffs in this or other contexts. Those questions simply 
are not before us. 
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evidence discovered through the sheriff's deputies' illegal investigation, and to conduct 

further proceedings as necessary. 

Former Justice Newman did not participate in the consideration or decision of this 

case. 

Mr. Chief Justice Cappy, Mr. Justice Castille and Madame Justice Baldwin join the 

opinion. 

Mr. Justice Eakin files a dissenting opinion. 

Mr. Justice Saylor dissents. 
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