TESTIMONY OF BRUCE E. ENDY, ESQ.
BEFORE THE HOUSE LABOR RELATIONS COMMITTEE
REGARDING HOUSE BILL 2626
Mister/Madame Chairperson and Members of the Committee:

My name is Bruce Endy. 1have been legal counsel to the National Association of Catholic
School Teachers and many of its affiliated local unions since 1974. Tam here to support the passage
of House Bill 2626.

L know that there are anumber of issues with which the committee will asked to grapple. The
first, is whether the police power of the state should be directed to protect workers within the
Commonwealth who have been without statutory protections since 1979 by granting them statutory
protection if they wish to create or join {or refrain from joining) labor organizations. The second is
whether the passage of this worker protection is constitutional both under the Pennsylvania
Constitution and that of the United States. And a third matter to consider is that, if it is right and just
to protect workers who are employed by religiously affiliated employers what is the least restrictive
means by which the legislature can accomplish that goal.

We are here today, because in 1979 the Supreme Court of the United States held that there
was no direct evidence that Congress specifically intended to include teachers who were employed
by schools that were affiliated with a religious organization within the jurisdiction of the NLRA.
It is important to note that Catholic Bishop did net rule that it was unconstitutional for the NLRA
to include those teachers within its jurisdiction.

The Pennsylvania Supreme Court reached the same conclusion in 4ssociation of Catholic

Teachers Local 1776 v. Pennsylvania Labor Relations Board, 547 Pa 594 (1996) when asked to
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determine if the Pennsylvania Public Emplovee Relations Act included teachers in religiously
affiliated schools within its jurisdiction. Once again the court did not reach the constitutional issues
raised in the case but relied on the legislative history of the statute to find that there was no positive
evidence that the legislature clearly and affirmatively sought to include these teachers within the
jurisdiction of the law. We seek that clear and affirmative grant of authority in this legislation.

First, it is important to understand what the Pennsylvania Labor Relations Act does and what
it does not do. In the first instance, the act gives employees the right to have a collective voice with
respect to their own employment conditions, it permits employees to decide for themselves whether
they wish to join ( or not join ) a labor organization. One cannot emphasize enough that the statutory
scheme does not give employers a vote on this issue. The choice is reserved solely to the employees;
which makes one wonder why so many employers spend so much money campaigning against the
employees’ “free choice” of a representative. When that ballot is cast, it is cast only by workers, not
by employers. Then, the statute provides that this choice should be made free from coercion; that
is free from employer coercion and free from a labor union’s coercion. Not free from the opinions
of others, including employers, but free from coercion.

If employees select a representative of their own choosing, the statute requires that employers
bargain with the employees’ representative in good faith. But the law leaves the parties free to
bargain and reach their own agreements; or not. The law does not compel an employer to agree to
anything; rather it leaves the parties to their own devices to determine what their agreements will
encompass.

Now Catholic teachers know, and I suggest that the Church would have to admit, that a

process by which teachers might select their own representatives and having been selected, the
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negotiation of a collective bargaining agreement do not violate any tenet of the Catholic religion.
I say this with positive assurance because all over the country and here in Pennsylvania teachers and
religiously affiliated schools do it. Elections were held and collective bargaining agreements have
in fact been negotiated in Scranton/Wilkes-Barre, in Philadelphia, in Altoona, and in Pittsburgh.
There are collective bargaining agreements in place between teachers in religiously affiliated schools
in Ohio, New York, New Jersey, Massachusetts Minnesota and Missouri. So the issue is not that it
violates some tenet of faith to have representative elections and engage in collective bargaining, the
issue for the religiously affiliated schools that are opposed to this bill is: we don’t want to be
required to do these things. And so it goes, whether you are Catholic, Jewish, Baptist or Episcopalian
there are religiously affiliated schools that in fact have teachers who are represented by labor
organizations and who have collective bargaining agreements.

This brings us to the nub of the question: can the legislature compel religiously affiliated
schools to engage in collective bargaining with their lay teachers and should they. Let me address
whether the legislature can.

As you know, the National Labor Relations Act does not cover a number of employers. As
a result many states, like the Commonwealth of Pennsylvania adopted state labor acts that were, in
large measure modeled on the National Labor Relations Act. New York State has one such law. The
original 1937 New York State Labor Law excluded from its jurisdiction “charitable, educational or
religious associations.” In 1968 that exclusion was simply removed from the statute and the
legislature made it clear that it was intending the law to now cover those employers who were
previously exempt from the statute.

In 1984 the application of the New York State Labor Law to teachers in religiously affiliated
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schools was challenged on First Amendment grounds by the Archdiocese of New York in a case
called Catholic High School Association of the Archdiocese of New York v. Culvert a copy of which
I have provided to the Committee. Observing that the Supreme Court’s decision in Catholic Bishop
of Chicago did not rule on the constitutionality of the NLRA’s application to religiously affiliated
schools the Second Circuit Court of Appeals squarely visited the subject and held that the application
of the New York State Labor Law violated neither the Establishment Clause or the Free Exercise
Clause of the United States Constitution.

The Pennsylvania Labor Relations Act operates in virtnally the same way as does the New
York State Labor Law. An administrative agency is charged with the administration of the act. To
paraphrase the Second Circuit, an employer’s good faith is put in issue only if a union or an
individual brings a charge; the PLRB does not itself initiate an unfair labor practice charge; the six
(ten in N'Y) unfair labor practices specified in the Act are entirely secular, the investigation of unfair
labor practices by the Board are limited to those directly related to the unfair labor practices set forth
in the charge; and the orders of the Board are not self-enforcing, but must come before the courts
where a party may raise a First Amendment defense when and if the Board seeks judicial
enforcement of its order. In short, the Second Circuit ruled that this scheme does not constitute
“comprehensive, discriminating and continuing” state surveillance of a church by the government
and, consequently does not involve the government in an excessive entanglement in the affairs of
a church.

Catholic High School Association of the Archdiocese of New York was followed, in 1997 by
a similar challenge in a case called In the Matter of New York State Employment Relations Board

v. Christ the King Regional High School again I have provided a copy to the Committee. This case
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arose out of a strike by the teachers, the mass discharge of those teachers and a continuing refusal
to bargain over anew agreement. New York State’s highest court revisited the issues raised a decade
earlier, with the same result, finding that the New York State Labor Law was constitutional under
both the Establishment Clause of the First Amendment and the Free Exercise Clause, holding that
the law was clearly a facially neutral, universally applicable and secular regulatory regimen. It was
intended to improve labor relations by encouraging good faith collective bargaining and in no way
mmplicates religious conduct or belief.

What changed between the Second Circuit’s decision in Catholic High School Association
of the Archdiocese of New York and the decision by the New York Court of Appeals in Christ the
King Regional High School was that the Supreme Court of the United States had decided
Employment Division of Oregon v. Smith, a case that essentially changed the constitutional analysis
under the Free Exercise Clause of the First Amendment. Smith did away with the previous balancing
test first enunciated in Sherbert v. Verner and determined that a generally applicable and otherwise
valid enactment, which is not intended to regulate religious conduct or beliefs, but which may
incidentally burden the free exercise of religion, is not deemed to violate the First Amendment.

The response to Smith by the Pennsylvania legislature was to enact the Religious Freedom
Protection Act that would, arguably restore the Sherbert v. Verner balancing test. We think it
appropriate to enact this bill in accordance with the Supreme Court’s interpretation of the United
States Constitution in Smith and except the bill from Religious Freedom Protection Act which may
be done as specifically provided in that Act.

One last word about the Second Circuit’s decision in Catholic High School Association of

the Archdiocese of New York. The Second Circuit observed that it would not be appropriate for the
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New York State Labor Board to adopt a test for determining the commission of an unfair labor
practice when the motive asserted by the religious employer was “in part” based on anti-union
animus and “in part” based on some religiousty asserted reason. Rather the appropriate test to
determine a violation is whether the employer’s actions would not have been taken “but for” its anti-
union animus. Hence, the insertion in the bill of section 2 which is a “but for” requirement where
there is an assertion that an employment decision is based on religiously motivated grounds.

The constitutional issues were addressed again in 1992 when the teachers at the Hill-Murray
High School in Minnesota petitioned the Minnesota Bureau of Mediation Services for recognition
under the Minnesota Labor Relations Act. Again, that labor law functions similarly to the
Pennsylvania Labor Relations Act. Once again the Supreme Court of Minnesota in a case called In
the matter of a Petition of Investigation and Determination of an Appropriate Unit and Exclusive
Representation: Hill-Murray Federation of Teachers v. Hill-Murray High School, rejected the notion
that the state’s labor law violated either the Establishment Clause or the Free Exercise Clause of the
First Amendment finding that the labor law is a law of general applicability, not intended to regulate
religious conduct or beliefs.

Once again, focusing on the so-called “entanglement” prong of an Establishment Clause
analysis the court found that the level of state involvement in certifying a bargaining unit, conducting
an election or investigation potential unfair labor practice charges was “minimal.” The court noted
the state cannot mandate religious beliefs, or force the patties to agree to specific terms. As in the
earlier cited cases the court noted that “it is a fundamental tenet of the regulation of collective
bargaining that government brings the private parties to the bargaining table and then leaves them

alone to work through their problems.” The court held:
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The obligation imposed upon Hill-Murray by the application of the MLR A is the duty

to bargain about hours, wages and working conditions. We decline to categorize this

minimal responsibility as excessive entanglement. * * * The First Amendment wall

of separation of church and state does not prohibit limited governmental regulation

of purely secular aspects of a church school’s operation.

The Minnesota Constitutional provision respecting religion is quite similar to Article 1, §3
ofthe Pennsylvania Constitution. Reviewing the state’s constitutional protection of religion the Hill-
Murray court applied the older Sherbert v. Verner balancing of the interest test to the application of
the state’s labor law to the school and, once again, found that the state’s interest in protecting labor
peace, protecting the teachers right of association, and the right of employees to collectively organize
is more than a competing interest of the state, but are “overriding and compelling”and outweigh any
minimally intrusive burden on the school’s religious beliefs.

The last of this trilogy of cases that I will mention was decided by the Supreme Court of New
Jersey in 1997. The State of New Jersey does not have a labor relations act that applies to private
employers and employees. Rather, codified in the New Jersey State Constitution is a provision
guaranteeing the right of workers to organize and bargain collectively. In South Jersey Catholic
School Teachers Organization v. St. Teresa of the Infant Jesus Church Elementary School the
Supreme Court of New Jersey visited the same arguments as had the prior courts and found no
constitutional violations.

At least four courts since Catholic Bishop of Chicago have thus reviewed the constitutional
issues squarely and found no impediment to the application of state labor laws like the Pennsylvania
Labor Relations Act to religiously affiliated employers. I would say, then, based on this evidence,

that the Commonwealth can craft a statute that would provide protection for workers rights in the

context of their employment for a religiously affiliated employer,
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The facts on the ground demonstrate that religiously affiliated employers are no more
sensitive to the rights of workers than are other employers. They seek to avoid the minimal
obligations imposed by the Pennsylvania Labor Relations Act by hiding behind the cloak of religious
freedom. Yet the Commonwealth’s labor laws impose no burden on religious belief, only on
conduct that is coercive and burdens the rights of workers. By continuing to exclude religiously
affiliated employers from the coverage of the PLRA the Commonwealth essentially grants to them
a preference based on religious status. We ask that that preference end today.

Thank you.
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PRIOR HISTORY: Appeal, on
constitutional grounds, from an order
of the Appellate Division of the

Supreme Court in the Seccond Judicial
Department, entered July 21, 1585,
which affirmed an order and judgment
(one paper) of the Supreme Court
(Jamee P. O'Dcnoghue, J.), entered in
Queens County in a proceeding pursuant
to . Labor Law § 707, granting the
petition to enforce an order of
regpondent New York State Employment

Relations Board that dixected
appellant to bargain with the Lay
Faculty  Association, Local 1261,
American Federation of Teachers,
AFL-CIO and to reinstate certain
teachers, and denying a motien by

appellant to dismiss the petiticm.

Matter of New York State Empl.
Relations Bd. v Christ the King
Regicnal High School, 217 AbD2d 701,
affirmed.

DISPOSITION:
coste.

Order affirmed, with

Constitutional Law - Freedom of
Religion - Application of State Labor
Relations Act to ©Lay Faculty of
Religious School Appellant, a
religious school that employs both lay
and religiously affiliated faculty, is
not exempt from the operation of the

State Labor Relations Act (see, Labor
Law § 700 et seq.) under the Free
Exercise Clause of the US Constitution

First Amendment . A generally
applicable and otherwize valid
enactment, which 4is not intended to

regulate religious conduct or beliefs
but which wmay incidentally burdem the
free exercise of religion, is mnot
deemed to-viclate the First. Amendment .
The general applicability of New York
State's Act does not automztically and
preemptively abridge appellant's
rights under the Free Exercise Clause
of the First 2Amendment. The State
Lebor Relations Act is a facially
neutral, universally applicable and
Becular requlatory regimen. It ia
intended to improve labor relations by

encouraging good-faith *~ collective
bargaining. The Act in no _way
implicates - religious  cenduct or -

beliefs; nor does it purport to impose
any express or implied restriction or
burden on religious beliefs or
activities. Accordingly, the State
Labor Relations Act properly governs
labor relations between the appellant
School and its lay faculty.

Constitutional Law - Establishment
of Religion - Application of Btate
Labor Relations Act to lLay Faculty of
Religious School Appellant, a
religious schocl that employs both lay
and religiously affiliated faculty, is
not exempt from the coperation of the
State Labor Relaticns Act (see, Labor
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Law § 700 et seq.) under the
Establishment Clause of the Us |
Constitution First Amendment. The

Labor Relatioms Act imposes on all
employers the cobligatiom to engage in
. good-faith collective bargaining.
Issues may include hours, wages, and
working conditiopns. State involvement
in fostering mnegotiated terms and
conditions of employment of its lay

teachers does mnecessarily implicate
and intrude wupon religiocus concexrns
and rights - of the BSchoel. The New
York State Employment Relations

Board's oversight of the collective
bargaining process does not genmerally,
automatically or initially
upon the religious character, beliefs
or First Zmendment xights of the
School.
in the collective bargaining process
or implementation, a line ig crossed
or the wall of separation is breached,
that is the time and circumstance teo
aggart and have adjudicated
arguably actual infringements.

Constitutional Law - -Establishwent
of Religion - State Employment
Relations Board's Reinstatement of Lay
Teacher Dismissed by Religious School
for Religions Reasons An oxder of the
New Yoxrk 8tate Employment Relations
Board which directed appellant, a

religicus schoel that employs both lay -

and religicusly affiliated faculty, to
reinstate a lay teacher, who was
discharged for "unchristian behaviox®,
is sustained. The Board may protect
teachers from wunlawful discharge by
limiting ite finding of a violation of
the collective bargaining agreement to
those cases in which the teacher would
not have been discharged but for the
unlawful motivation. Although
First Amendment prohibits the State
Board from inquiring into an asserted
religious motive to determine whether
it is pretextual, the Beoard is still
free to determine, using a dual motive
analysis, whether the religious motive
wag in fact the cause of the
discharge. Therefore, the Board may
order reinstatement of a lay teacher
at a parochial schocl only if he or

impinge -
If, on individual application .
. Supp. 826; _
- Labor Relatione Bd., 559 F2d 1112, 440

such

.School Dist.

the .

she would
ctherwise

have Dbeen fired
_apgerted religious
reascns. Here, support exists in the
record that the concluscry
characterization of the | religicus
motive for the discharge enjoys no
record support or even effort by
appellant to pregent evidence that the
teacher's reinstatement implicates or
engenders a religious emtanglement.

not
for

COONSEL: Jackson, Lewis, Schnitzler &
RKrupman, Woodbury (Roger 5. Kaplan and

Ariadune M. Rrassas of counsel), for
appellant. The Board's Jurisdiction
over  Christ tha King £ violates

"constitutional guarantees of freedom

of religion. ( cChurch of Lukumi
Babalu Aye v Hialeah, 508 US 520;
Committee of Interns & Residents v New
York State Labor Relations Bd., 420 F
Catholic¢ Bishop v  National

DS 490; Employmant Div., Ore. Dept. of
Human Resources v Smith, 494 US 872;
Aguilar v Felton, 473 US 402; McCollum
v Roard of Educ., 333 US 203; Abington
v Schempp, 374 US 203;
Wisconsin v Yoder, 406 US 205; Pierce
v Society of Sisters, 268 US 510.)

Denpnis C. Vacco, Attorney-General,
Albany (Howard L. Zwickel, Barbara G.
Billet and Peter H. Schiff of
counsel) , for respondent. I
Appellant's claim that the Roard's
mere exercise of jurisdiction wviclates
its First Amendment rights has been
rejected in Culvert by the Second
Circuit in a decigion that ie
preclugive here. In addition, the
jurisdiction actually exercised by the
Board in this case did not invelve any
religious issues. ( Catholic Bishop v
National Labor Relatiope Bd., 559 Fad
11i2, 440 US 4590; Natiomal Laber
Relationse Bd. v Bishop Ford Cent.
Cztholic High School, 622 F2d 818,

vert denied sub Dpom. Lay Faculty
Assn. v Bishop Ford Cent. Catholic
High School, 450 US 396; Lemon v
Kurtzman, 403 US é02; D'Arata v New
York Cent. Mut. Fire Ing. Co., 76 NY2d
658; Kaufman v Lilly & Co., 65 NyYz2d
449; Greene v United States, 79 F23d
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1348.) IXI. The Board's assertion of
jurisdiction over appellant does not
violate the Egtablishment ' Clause of
the First Amendment to the United
States Constitution. { Matter of New
York State Labor Relatiops Bd. v
Loebmann Corp., 268 App Div 566; Egual
Empl. Opportunity Commn. v Mississippi
Coll., 626 Fa2d 477, 453 s 812;
Avitzur v Avitzur, 58 NY2d 108, 464 DE
817; Egual Empl. Opportunity Commn. v
Pagific Press Publ., Assn., 676 F2d
1272; Catholic Bishop v Naticnal Labor
Relations Bd., 559 Fz2d 1112; Catholic
High School Assn. v Culvert, 753 Fzd
1161; DeMarco v FHoly C(ross High
School, 4 F3d 166; Scheiber v St.
John's Univ., 84 NY2d 120; Geary Vv
Vigitation of Blessed Virgin Mary
Parish School, 7 F3d 324; Weissman v
Congregation Shaare Emeth, 38 F3d
J038.) IXI. The Board's asszertion of
juriediction over appellant does not
violate the Free Exercise Clause of
the First Amendment Eo the United
States Constitution. { Cantwell v
Connecticut, 310 US 296; Employment
Div., Ore. Dept. of Human Resources v
Smith, 494 US 872; Salvation Army v
Department of dCommuity Affsire, 519
F2d 183; Sherbert v Verner, 374 US
398; Wisconsin v Yoder, 406 US 205;
Matter of Salahuddin v Coughlin, 222
AD2d 950, BB NY2d B06; United States v
Lee, 455 U8 252; Catholic High School
Asen, v Culvert, 753 FP2d 1161; Wolman
v Walter, 433 U5 229; Board of Fduc. v
Allen, 352 US 236.)

JUDGES: Chief Judge Kaye and Judges
Titone, Smith, Levine, Ciparick and
Wesley concur.

OPINION BY: BELLACOSA

OPINION

[*247] [**962] [**%351]
Bellacosa, J.

The New York State Employment
Relations Board commenced this
proceeding under Lebor Law § 707 to
enforce its order against appellant
Christ the King Regional High School.
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That order direscted the 8cheol to
bargain in geod £aith with the Lay
Faculty Association (the Union) and to
reinstate certain teachers.

Bupreme Court granted the BRoard's
petition and denied the School's
motion to dismiss, [*+9631] [+**352]
and the Appellate Division affirmed
(217 AD2d 701). The School appeals as
of right on a claimed substantial
constitutional issue (see, CPLR 5601
[b] [1]). On First Amendment grounds,
under the Free Exercise and
Establishment Clauses of the United
States Constitution, appellant seeks
an absolute, threshold exemption from
the operatiom of the New Yoxrk BState
Labor Relations Act (gee, Labor Law §
700 et seg.). Appellant believes that
the State Act chould not apply to
labor relations between it and the
Union.

I.

The  School 4is a Roman Catholic
sBecondary school located in Queens
County, New York City. Prior to 197s,
it had been operated by the Roman
Catholic Diocese of Brooklyn. In
1976, however, the Diocese conveyed

responaibility and title to appellant, -

contingent upon the School continuing
a8 a Roman Catholic High Schocl. The
School employs lay and religiously
affiliated faculty, and teaches both
secular and religiocus subjects.

Also im 18576, the Uniocn began
representing the lay faculty at the
Schocl. During the spring and summer
of 1983, the Schocl administration and
the Union met repeatedly to try to
negotiate the terms of a collective
bargaining agraement. These e=fforts
failed and the Union staged a strike
beginming in the fall of 19581. The
School discharged the striking workers
and ended negotiations. This labor
dispute has contipued ever zince.

The State Employment Relations
Board (then called the Labor Relations
Board) cited the School for alleged
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violations of the Labor Relations Act. -

The Board charged the Schocl with
refusing to bargain in good faith, and
improperly discharging and fziling to
reinstate striking employees.

[*248] ‘The School first

challenged the Board in Federal court, -

asgerting that the State Board's
jurisdiction was preempted by the
National Labor Relations Act and that
itg claimed powers intruded upon the

8chool's constitutional freedom of
religion protections. The Digtrict
.Court dismisped the Bechool's
complaint, rejecting both claims (

Christ the King Reégional High Bchool v
Culvert, 644.F Supp 1420 [SD NY]), and
the BSecond Circuit Court of Appeals
affirmed (815 F2d 219, cert denied <484
Us 830), without addressing the Firat
Amendment contention. '

-the State Board's
complaint was considered by an
Administrative Law Judge (AILJ), who
rejected the Schocl's constitutiomal
arguments and ruled against it .on ' a
variety of grounds. The recommended

j Subsequently,

relief was that the Board oxder the

Echool to cease (1) reguiring
employees to refrain from jeining or
aiding the Union, {2) discouraging or
interfering with wmembership in the
Union through hiring, promotion or any
other practices, and (3) refusing to
bargein in good faith with the Union.
The ALJ recommended. additional relief
involving reinstatement of teachers
and aspoclated remedies. The Board
esgentially adopted the ALJ's findings
and recommendations and then commenced
thiz Labor law § 707 proceeding for

judicial enforcement of ite corder.
The Scheol, in turn, moved to dismiss
the petition, preseing its
constitutional claims.

II.

We turn our attention first to the
Bchool's free exercise claim. Tha
United BStates Supreme Court  has
articulated a more nuanced free

exercige analysis in Employment Div.,

‘Ore. Dept.

. Btate's

of Human Resources v Smith
(454 Ds 872), expressly rejecting its
previcusly utilized balancing test |

id., at B&83-885 [citing Sherbert v
Verner, 374 US 358B, 402-403]: mee
also, City of Boernme v Flores, us

117 8§ Ct 2157 [No. 95-2074, June

25, 1687]). How, a generally
applicable and ctherwise valid
enactment, which is not intended to

regulate religious conduct or beliefs
but which may incidentally burden the
free exercise of religion, ia not
deemed to vioclate the First 2mendment
{id., at 878-879).

applying the Smitk standard to the
instant matter, we are satisfied that
the State Labor Relations Act properly
governe labor relations between the
appellant 8School and its lay faculty.
(see, e.g., Matter of BHill-Murray
Fedn. of Teachers v Hill-Murray
[*+264] [#++363] High School, 487
Nw2d 857, 863 [Supreme Court of
Mimmesota applied Smith, too, and
concluded that the application of ite
Labor Relations Act to a
religious  schocl [*z249] and its
facuvlty was not viclative of the Free
Exercise Clausel ) . The general
applicability of New York State's Act
does not automatically and
preemptively abridge appellant's
rights under the Free Exercise (lauge
of the First Amendment. The State
Labor Relationg Act is a facially
neutral, universzally applicable amnd
secular regulatory regimen. It is
intended to improve labor relatioms by
encouraging good-faith collective
bargaining (see, Catbolic High School

Assn. v Culvert, 753 Fzd 1181,
1166-1167). The Act . in no way
implicates religious conduct or

beliefe; nor dees it purport to lmpose
any express or implied restriction or

burden on religious belief or
activities (see, e.g.. id., at
1169-1171 [applying the earlier

balancing test toe conclude that the
then-New York State Labor Relaticns
Board's exercise of Jjurisdictiom over
labor relaticns between parochial
schools and their lay teachers did not
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constitute a Pree Exercise Clause
violation]). Appellant'sg claimad
burden, particularly 4in contrast to
the sweeping thresheld immunity that
it seeks, is plainly iancidental,
inchoate and speculative.

Bchool here,
nevertheless, unpersvpasively attempts
ta distinguish Smith, in part, by
confining ite application to
circumstances invelwing criminal
statutes. The plain language of Smith
answere and refutes such an artificial

Appelliant

demarcation {gee, . Vandiver v, Hardin
County Bd. of Educ., 925 Fz2d 927, 832;
Salvation Acmy v Pepartment of

Community  Affairs, 813 Fz2d 183,
194-195 [quoting Emplojment Div., Ore.
Dept. of Human Resources v Smith, 494
US B72, B8B&, gupral; see also, Matter
of Hill-Murray Fedn. of Teachers v
Hill-Murray High School, 487 Nw2d 857,
B63, supzral.

Appellant altermatively urges that
the situation presemted by this case
falls within an exception propounded
by Smith itself. Smith concluded that
the standard of general applicability
may not apply to Fhybrid® situations
involving the Free Exercise Clause,
when considered in conjunction with
other high-renking conetitutional
protections, such as freedom of speech
and of the press { Employment Div.,
Ore. Dept. of Human Rescurces v Smith,
gupra, 494 U8, at B881-882).- The
School's argument suggests that the
applicatiocn of the State Labor
Relations Act to it would interfere
with fundamental rights of parents of
students teo direct the religious
education of their children. Thiz
argument is flawed and unpersuaaive
because, as we analyze the matter, the
Supreme Court in Smith did not intend
its hybrid exception to turn back on
itself in circumstances such as this
singularly generic First Amendment
setting and circumstance (see, Matter
of Hill-Murray  Fedn. of [*250]
Teachers v Hill-Murray High School,
supra, 487 NW2d, =2t 863 ["the righte
of parentas in the education of their

“authorities
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children ... are altogether different
than the rights of a religiously
affiliated employer with respect to
the control of and authority over
their lay employees"]). Rather, the
Court expressly referenced the hybrid

exceptional situations to free
exercise settings im which other
digscrete constituticnal protections

are also implicated ( Employment Div.,
Ore. Dept. of Human Resources v Smith,
supra, 494 US, at B8B1-882).

In sum,
and the

the core teaching of Smith
assemblage’ of associated

and  1lines of analysis
cogently bring us to the copnelusion
that appellant's free exercise claim,

invoked with sweeping, threshold
cloakage, cannot prevail. Whether
individualized First Amendment

eventualities and incursions may be
legally cognizable in applied gettinge
is not presented or properly before
us, and we eachew any opinion,
implication or drawing of inferences
in that regard.

III.

School's
Our
State

the

arcument .
the

We turn now to
Establishment Clause
conclusion is that
Employment Relations Board's
legislatively invested Jurisdiction
does mnot +wviclate appellant’'s First
Amendment rights in this regard.

The Sacaond Circuit Court of
Appeals, faced with this precige
issue, determined that the then-Labor
Relaticns Board'a [*+565] [***354]
assertion of jurisdiction as between
parochial schools and their lay
teacheras was valid. The court began
by noting that "[t]lhe Bupreme Court
has made it cleax, when discussing the’

Establishment - Clause, that 'total
separation 4is mnot possible in an
absolute Eense, [for B] ome
relationship between government and

religious organizatioms is inevitshle!
" ( Catholic High School Assn. v
Calvert, 753 F2d 1161, 1166, supra
[quoting Lemon v Rurtzman, 403 US 602,
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€14]). The court further explained
that * 'the line of separation, far
from being a "wall,® is a blurred,
indistinct, and variable barrier

depending upon all .the circumstances

of a particular relationship' " ({(id.).
Applying the United States ESupreme
Court's test for ascertaining

Establishment Clause viclations, it
concluded, that only the excessive
entanglement prong was potentially
implicated by the application of the
Etate ILabor Relations Act to the
subject School (id., at 1166 [citing
Lynch v Donnelly, 465 US 668)]). The
court concluded that the YBoard's
relationghip with the
gchocls over mandatory subjects .of
bargaining does not involve the degree
of ‘'surveillance!'

excessive [*251) adminigtrative
entanglement" (id., at 1166). The
court alsc noted that the Board's

supervision over collective bargaining

involving secular terms and conditioms
of employment "ig neither
comptehensive nor continuing®
1167). That is likewise so in this
case and adds an important ingredient
toe our Iindependent assessment and
rejection of the all-encompaesing
posture and nature of the appellant's
claim. i =

Catholic Bishop v Natiocmal Labor
Ralations Bd. (559 Fz2d 1112, affd om
cther grounds 440 us
neverthelesgs heavily relied upon by
the Scheel in the dingtant case.
Notably, in Catheolic Bishop, - the
Seventh Circuit Court of Appeals held
that the National Labor Relations
Board could mnot exert Jurisdiction
over church-operated schools because
of “the chilling aspect that the
requirement of bargaining will iwmpose
cn the exercise of the bhishops’
control of the religicus wmission of
the schoois"™ ( id., at 1124). While
the United States Supreme Court
a%ffimed, it did sc for different and
narrower reascns (440 US 490, supra).
It ruled on statutory censtruction
grounds only. The Supreme Court
stated that "in the absence of a clear

L L LN

religious .
necesgary to find-

" the

(id., at

450) is-

expression of Congress' intent to’
bring teachers in . church-operated
achoeols within the jurisdiction of the
Board, we decline’ tc comstrue the Act
in a mamner that could in turn call
upon the Court to resolve difficult -
and sengitive questicns arising out of
the quarantees of the First Amendment

Religion Clauses" {(id., at 507}.
Therefore, the Supreme Court expressly
left open the "difficult and

sensitive’ First Amendment guestion we
are faced with today in the instant

cagse (id.; see, Catholic High School
Aggn. v Culvert, supra, 753 F2d, at
1163).

The Second Circuit Court of Appeals.
declined to follow the Seventh Circuit .
down: . its " "slippery slope," reasoning
that "[i]lt is a fundamental tenet of
regulation A= of collective
bargaining that - govermment  brings
private parties to the . bargaining

" table and then leaves them alone to

work through  their. prcblems? (
Catholic High School Assn. v Culvert,
supra, 753 F2d, at 1167). The court
further explained that  "[tlhe
government cannot compel the parties
to agree on specific terms," rather,
"[alll it can do is order an employer
who refuges to bargain in good faith
to return and bargain on the mandatory
bargaining subjects, all of which are
secular® ( id., at 1167; see, Matter
of Hill-Murray ‘Fedn. of Teachers v
Hill-Murray High School, 487 NW2d 857,
864, supra [holding the duty to
bargain about hours, wages and working
conditions constitutes a minimal
regponeibility that does not qualify
as excessive entanglement]).

[*252] In the presemt case, the
Labor Relations Act imposes on all
employers the obligation to engage in
good-faith collective bargaining.
Issues may include hours, wages, and
working conditions. The School would
exempt itself at the very threshold of
the Act's application on the ground

that even the generally applicable
employer-employee : . bargaining
respensibility and neutral
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labor-management issues constitute
excessive entanglement of governmemt
inte the religicus sphere of the
School's interests and cperations. We
digagree with the School's theory
[*+3866] [#*%%365] that the mere
potentiality for transgression is
enough. It Dbelieves that 3tate
involvement in fostering negotiated
terms and conditicns of sasmployment of
its lay teachers necessarily
implicates and intrudes upcn religious
concerns and rights of the School.
This is not so and does not follew
from the operation of the regulatory
regimen,

This . tautclogical and sweeping
contention, moreover, does not
withstand close analysis. The Board's

oversight of the collective bargaining
proceas doea not generally,
automatically or initially impinge
upon the =xeligious character, beliefs
or First Amendment xrights of the
School. If,. oo individual applicatiomn
in the cellective bargaining process
or implementation, a line is crossed
or the wall of separaticn is breached,
that is the time and circumstance to
assert and have adjudicated such
arguably actual infringements.

Iv.
Next, we congider the School's
particularized challenge of the

Board's order directing reinstatement
of teacher Gaglione, who was
discharged for "unchristian behavior.®
The BSchool claims that the Board
disregarded the religions reason for
the firing, thus exhibiting its
inability to separate secular from
religious grounde and illustrating the
State‘s excessive entanglement in the
parent-aschocl and teacher-student
relationships at the School.

Notably, "{t]lhe Board
may--consistent with the First
Amendment --protect teachers from
unlawful discharge by limiting its

finding of a violation of the
collective bargaining agreement to

thoee cases in which the teacher would
not have been discharged 'but for' the
unlawiul metivation" ( Cathoiic High
School Assn. v Culvert, 753 Fa2d 1161,
1168, supra; see, Natiopal Labor
Relations Bd. v Transportation Mgt.
Corp., 462 Us 383). Although "the
First Amendment prochibits the State
Board from inquiring into an asserted
religious motive to determine whether
it is pretextu=al,® the Board "is still
free to determine, [#253] using a
dual motive analysis, whether the
religious motive was in fact the cause
of the . discharge® ( Catholic High
School- Agsn. v. Culvert, supra, 753
Fzd, at 1168; see, DeMarce v Holy
Cross High School, 4 F3d 166, 171).
Thexrefore, the Board "may  order
reinstatement of a lay teacher at a
parcchial school only if he or she
would not have been fired otherwise
for asserted religiocus reasonsh (
Catholic High School Assn. v Culvert,
supra, 753 F2d, at 1169).

Applying the dictates of a.ﬁalysis,
pelicy and relevant precedent to the
state of this particular record and in

the context of this part of the
cver-all controversy, we ars satisfied
that the Board's direction of
relnstatement of teacher Gaglione
should be sustained. SBupport exists
in the record that the conclusory
characterization of the religious

motive £for the diascharge enjoys no
record support or even effort by the:
School to ©present evidence that
Gaglione's reinstatemsnt implicates or
engenders a religious entanglement.

We alsc cobeerve, in a general
overview, that the Board's procedural
requirements and safeguards ghould
prevent it from becoming enticed ox
embroliled in religiocus facets beyond

the borders of its regulated
regponsibilities. Had the Echool
tendered scme procf at the
appropriate, earliest, timely

administrative stages to establish its
claim that it could neot reinstate
Gaglione because, for example, ke
might be an inappropriate role model
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suitable to and consistent with the
religious principles and miszaion of
the School, the Board's promlgated
policies wmight have affected its
remedial order in regard to this
particular reinstatement, the only one
particularly <challenged directly in
these judicial enforcement proceedings
(s=2e, Matter of St. John's Preparatory
School [Lay Faculty Assn.}], 49 SERB
No. 51 [holding Board could not compel
reinstatement of teachers which the
School had stated conflicted with the
role of ¢teachers 4imn a Catholic
sgchool]). No such record or case was
made in this regard as to this part of
the . long-standing and seemingly
intractable conflict among the
regpective parties of thiz matter. ’

In gum, the =atate of the pertinent
law is that the Board cannot ' force
labor parties to agree on specific
terme; it can, however, compel them to
try to negotiate in good faith. Such
overarching authority
particularized supervision do not

intrude on appellant's [***366] free
exercise [**+967] or nonestablighment
rights, to the point of stepping over
First Amendment limitations. The-
First Amendment ‘s metaphorical wall of
Beparation between church and Stata
does mnot per se prohibit appropriate

[*254] governmental regulation of
secular aspects of a religious
echool's labor relations operations.

We mneither breach the historically
characterized wall nor make it higher
or stronger by upholding the Board*'s
statutory  authority here and by
rejecting the &School's claim of an

absolute, threshold exemptiom from its
applicability.
- Accosr:dingly, the order of the.

Appellate Divigsion should be affirmed,
with costs. ) ;

Chief Judge Kaye and Judges Titone,.
Smith,” Levine, Ciparick and Wesley:
congour. ; :

' . Order affirmed, with costs.
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COLEMAN, Ter writing for a

unanimous Court.

The issue raised in this appeal is
whether lay teachers in

church~operated elementary schools
have an enforceable state
constitutional right to unionize and
to engage in collective bargaining
respecting terms and conditions of

employment without viclating the
Religion Clauses of the First
Amendment of the United States
Constitution.

South [Few%2] Jersey Catholie
School Teachers Organization
(plaintiff) asserxts that it  was

elected the majority representative of

the lay teachers employed £ by
elementary schools operated by the
Catholic Diocese of Camden
(defendants) . Because defendants
refused to recognize plaintiff or to
bargain collectively, plaintiff
instituted euit, seeking to compel
defendants to recognize it aB the
collective-bargaining reprasentative

of the lay teachers and to compel
defendants to engage in collective
bargaining in respect of the terms and
conditions of employment. Plaintiff
maintained that the lay teachers are
private employees and sought relief
bagsed on Arxticle I, Paragraph 19 of
the New Jersey Constitution, which
gives private employees the right to
organize and bargain collectively.
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court granted summary
judgment dismissing the complaint,
refusing to¢ compel defendants to
recognize and bargain with plaintiff
as a labor representative of the lay
teachers on the ground that to do s0
would wviclate the Free Exercise and
Establishment Clauses of the First
Amendment:. According to the trial
court, granting the relief s=sought by

The trial

plaintiff would interfers with -
defendants' free exercise of religion
[#®%3] and would involve excessive

entanglement between the State and the
Catholic Church.

The . Appellate Divieion reversed,
finding that this case involves only a
Free Exercise Clause claim rather than
an Establishment Clause claim or both.
Relying on the right teo organize and

bargain collectively established by
the HNew Jersey Constitution, the
Appellate Division concluded that

there igs a compelling state interest
in permitting plaintiff to organize
and to emngage in collective bargaining
that outweighgs the claimed burden on
defendants' free exercise rights. That
compelling state interest was
identified@ as ®the preservation of
induetrial peace and sound . economic
oxder.” The court also found that the
distinctions between the levels of
religicue indectrination that occur at
the elementary level versus the high
gchool level are not controlling given
that the Diocese ¢f Camden has
bargained collectively over secular
conditions of employment in the high
schools since 1984. o

The Supreme Court granted
defendants* petition for
certification.

HELD:

Lay elementary-schocl teachers

employed by the Diocese of Camden have
a state comstitutional right teo
unicnize and to engage in collaective
[*+*4] Dbargaining. The scope of that
negotiation, however, is limited by
the Religion Clauses of the Firet

€96 A.2d 708, **;
*%%3: 1G5 L.R.R.M. 2372

" foster an:

‘employer to
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Amendment to wages, certain benefit
plane, and any other secular terms or
conditions of employment similar to
those that are currently negotiable
under an existing agreement with the
high school lay teachers employed by
the Diccese of Camden.

- 1. Defendants' reliance on NLRE v.
Catholic Bisbop is misplaced. That
case was decided strictly on statutory

interpretation grounds; the U.8.
Supreme Court avoided the
constitutional claims that - were
asserted. In - addition, this case is
distinguishable from a case involving
the National Labor Relatiocmns Act
" {NLRA) because the regulatory scheme
of the 'NIRA requires much more
entanglement of government -~ with
religion than dees. Article E;
Paragraph - 19 of the Btate
Comstitutiom. (pp. 5-7) '

2. The standaxd for conducting an
Establishment Clause analysie is based
on a three-pronged "test: 1) the
statute must ‘have - a secular
legislative purpose; 2) its principal
or primary effect must be one that
neither advances nor inhibite
religicn; and 3) the statute must not
" pxcessive government
entanglement with ~ religicm. - The
primary effect ([***3] of Article I,
Paragraph 19 is to regquire a private
enter into collective
bargaining with _ the elected
representative of its employees. The
Camden Diocese has been collectively
bargaining with lay Thigh scheol
teachers for quite gome time. This
strongly suggests that bargaining over
gome gimilar secular terms and
conditions of employment can be
achieved without either advancing or
inhibiting religicn. (pp. 7-15)

3. CGovernment entanglement must be
excessive bafore 4t viclates the
Esgtablishment Clause. The agreement
between the high schools and their lay
teachers over secular terms and
conditions of employment Jdemonstrates
that the Diccese can negotiate while
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preserving its avthority over
religious matters. Any distinction, In
terms of impressiopnability between the
high school and elementary school
students is not constitutionally
significant. By limiting the scope of
collective  bargaining to  secular
issues such as wage and benmefit plans,
neutral criteria are used to insure
that religion is neither advanced nor
inrhibited. In addition, the extent of
the State's involvement would be
minimal. Thus, requiring defendants to
bargain collectively with plaintiff
over the -same terms [**%6] and
conditions as are negotiable under the
high school agreement does not viclate
the Establishment Clause. (pp. 15-189)

4, To determine wvhether the
government has coercively interfered
with a religious belief, or has
impermissibly burdemed a religious

practice, in wiolation of the Free
Exercise Clause the Sherbert/Yoder
compelling interest test was
established. That test  has been

modified by case law in Employment

Div. v. Smith and by Congress with
passage of the Religious Freedonm
Restoration Act (RFRA). (pp. 12-22)

5. The RFRA test permits a state to
burden the free exercise of religion
if the burden i
furtherance of a compelling state
interest and repregents the least
regtyrictive means of furthering that
compelling atate interest. The
Appellate Division rejected a
constitutional challenge to RFRA and
decided this case based on that
gtandard. However, a few days agoe, the
U.s. Supreme Court held RFRA
unconstitutional. Therefore, the Smith
standard will be applied to determine
whather the Free Exercise Clause has
been violated. {(pp. 22-25)

6. TUnder Smith, the compelling
state interest reguirement does not
apply unless the regulatory law
impacts [***7] the Free Exercise
Clavee and some other constitutional
protection. Nor does the Smith

imposed is in
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standard apply the Sherbert balancing
test, which aska whether the law at
issne gubstantially burdens a
religious practice and, if so, whether
the " burden is juetified by a
compelling governmental interest.
Because Axticla I, Paragraph 19 is
neutral and of general applicatien,
the fact that it incidentally burdens
the free exercvise of religion does not
violate the Free Exercise Clause. (pp.
25-26)

7. Defendants assert a hybrid claim
~- requiring them to recoguize the
unicn. and engage in collective
negotiations would wviolate both the
Free Exercise Clause and their PFirst
anmendment right to £ree association.
Because defendants did not brief this

argument, it is waived. HNonetheless,
on the merits, the Court concludes
that employers do oot have a

constitutional right not to associate
when ewployees' right to organize
would be jecpardized. (pp. 26-28)

8. Defendantse alsoc claim that
requiring them to emgage in collective
bargaining with the lay teacheras would
violate both the right to free
exexcise of religion and the right of
parente to comtrocl the rearing of
their children. The parents [*¥%+*8]
right of directing the rearing of
theix children is clearly  not
implicated here. Nonetheless, in
applying the Smith test to these
claims, the State of New Jeraey has a
compelling state interest in allowing
private employses to unicnize and to
bargain collectively over secular
terms and conditions of employment.
(pp. 28-31)

Asg MODIFIED, Judgment of the
Appellate Division iz AFFIRMED. The

complaint is REIMSTATED and the matter
is REMANDED to the Chancery Division
for further proceedings consistent
with this cpiniom.

CHIEF JUSTICE PORITZ and JUETICES
HANDLER, POLLOCE, O'HERN, GARIBALDI
and STEIN join in JUSTICE COLEMAN'S
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COUNSEBL: James A. Serritella, a member
of the Illinois bar, and Martin F.
McRern=sn, Jr., argued the cause for
appellants (McKernan, McKernan &
Godino, attormeys; Mr. Serritella, Mr.

McKernan, Jamesg J. - Godino, Jr.,
Francig . Monari, Christopher G.
Martuceci, Jameg C. Geoly, a member of

the Illinois bar and W. Cole Durham,
Jr., a member of the Utah bar, of
counsel and on the briefs).

Benjamin Eisper argued the cause for
respondent (Spear, Wilderman, Borish,
Endy. Spear and Runckel, attoxneys).

James Katz argued [*+*98] - theé cause
for amicus curiae, American @ Civil
Liberties Union of New Jersey (Touar,
Simonoff, Adourian,. O’Brien, Kaplan,
Jacoby & Gragziano, attorneys)

JUDGES: The opm:.on of the Court was
delivered by COLEMAN, J., Chief Justice
PORITZ and Justices HANDLER, POLLOCK,
O'HERN, GARIBALDI, STEIN and COLEMAN.

OPINION BY: COLEMAN
OPINION

[*581] [**712] ‘The opinien of
the Court was delivered by

COLEMAN, J.

The issue raised in this appeal is
whether lay teachers in
church-~operated elementary schools
have an enforceable ‘state’

constitutional xight to unionize and
to engage in collective bargaining
respecting secular terms and
conditions of employment without
viclating the Religionm Clauses of the
First Amendment of the United States
Congtitution. Plaintiff asserte that
it was elected the majority
representative of the lay teachers
employed by defendants. The trial
court refused to compel defendants to
recognize and to  bargain with
plajintiff as the labor representative

" collective-bargaining
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of the lay teachers con the ground that
to do so would violate the Free
Exercise and Establishment Clauses of
the First Amendment. The Appellate
Division reversed in a published
opinion. 250 N.J. Super 359, 675 A.2d
31155. 290 N.J. Super. 359, 875 A.2d
1155 {18998} . We granted [***10]
defendant s’ petition for
certification. 146 N.J. 567, 683 A.z2d
11562 (1996).

We now affirm and hold that the lay
elementary-gchool teachers have a
state constituticmal right to unionize

and to engage in collective
bargaining. The . scope of that
negotiation, however, is limited by
the Religion Clausee of the First

Amendment toc wages, cextain benefit
plans, and any other secular terms or.

" conditions of employment similar to

those that are. currently negotiable
undar an existing agreement with high
schocl lay teachers employed by thr-.-
Diocese of Camden.

[**712] I

Defendants are elementary schools
cperated by the Catholic Diocese of
Camden. Each of the church-coperated
schools employs a sizeable number of
lay teachers. Plaintiff, a lay teacher
organization, [*5B2] aeserte that it
was elected by a majority of the lay
teachers employed in each defendant
schocl. When plaintiff sought to have
defendants recognize it as the
repregentative
lay teachers, a Board of
Pastors, acting on behalf of
defendants, informed plaintiff that it
would be recoguized only if it =igned
a document entitled "Minimum Standards
for Organizations Wishing to Represent
Lay Teachers in a Parish or Regiocnal
Catholic [***11] Elementary School in
the Dioccese of Camden" { "Minimum
Standards®"). Plaintiff was informed
that the Minimum Standards were not
negotiable. That document, among other
things, wvests in the Board of Pastors
complete and final authority to
dictate the ocutcome of any dispute; it

cf the
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also prohibits plaintiff from
assessing dues or cellecting agency
fees from non-union wembers.

Plaintiff refused to accept the
Miniwum Standards, claiming that to do
so would have amounted to bargaining
away a number of lay teacher trights
prior to certification of the uvnicn
and before the collective-bargaining
process had commenced. Defendants
accordingly refused to  recognize
plaintiff or to bargain collectively.
Plaintiff then instituted the present
litigation to compel -defendants to

recognize - it as the
collective-bargaining representative
of the lay teachers and to compel
defendants to engage in collective

bargdining respecting the terms and
conditions of empioyment Plaintiff

maintaired that the lay teachers are

private employees and sought relief
based on Article ¥, Paragraph 15 of
the New Jersey Constitution. TE
provides:

Pexrsons in private
employment shall have the
right to organize and
bargain collectively.
[**%12] Persons in public
employment shall have the
right to ozganize, present
to and make known to the

state, or any of ite
political subdivisions or
agenciea, their grievances
and proposals through
representatives of their own
cheosing.

[N..7. Const., art. I,
P1o.]

The trial court granted summary

judgment dismissing the complaint. It
concluded that granting the =relief
sought by plaintiff would interfere
with defendants' free exercise of
religion and [*583] would involve an
excessive entanglement between the
State and the Catholic Church.
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The Appellate Division found that
the present case involves only a Free
Exercise Clause claim rather than anm
Establishment Clause claim ox both.
Relying on the right to organize and
bargain c¢ollectively established by
the New Jersey Constitutionm, the court
concluded that there is a compelling
state interest in permitting plaintiff
to organize and to engage in
collective bargaining that cutweighs
the claimed burden on defendants' free
exercise rights. That compelling state
interest was identified as "the
preservation of industrial peace and a
sound economic crder.” 290 N.J. Supér.
at 389, €75 A.2d 1155 {internal
quotation marks comitted). It also
[***13] found that distincticns
between the levels of xeligious
indoctrination that ocour in’
elementary and high schools are not
controlling in the present case given
that the Diccese of Camden has
bargained collectively over secular
terms and conditione of employment in
the high schools for a mmber of
vears.

11

Defendants argue that the decigion
in NLRB v. Catholic Bishop, 440 UO.8.
480, 99 8. Ct. 1312, 59 I.. Ed. 2d4d 533
{1979}, deprived the state courts of
subject matter jurisdiction and
dictates that defendants cannct be
compelled to recognize the union and
tc engage in collective bargaining
without viclating the Religion Clauses
becauge thea controversy invalves a
labor and management dispute that is
controlled by the National Labor
Relaticns Act ("NLRA"), 29 U.5.C.A. §§
151-169. BStates are preempted from
acting on matters subject to the NLRA
unless the Natiomal Iabor Relations
Board ("NLRE®) has declined, aor would

decline, to assert Jurisdiction. Lay
Faculty Ass'n .v. Roman Catholic
Archdicocese, 122 N.J. Super. 260, 269,
300 A.2d 173 (App.Div.1873). Although
the United States Supreme Court in
Catholic Bishop concluded that

Congress did not intemnd that cases
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543-45, defendants nonetheless parties' negotiations. 290 N.J. Super.

maintain that the Appellate Divisiom
should be reversed for failing to
follow the Supreme Court's decision in
Catholic Bishop.

Plaintiff and the American Civil
Liberties Unica .[("ACLU"), appearing as
amicus curiae, respond that. defendants
have mwisinterpreted Catheolic Bishop.
Plaintiff and the ACIU maintain that
{1} our courts may exercise subject

matter jurisdiction over  the present’

case; and (2) defendants mwmay be
compelled to recognize the union and
to bargain collectively. The ACLU also
asserts that Cathelic Bishop
ndustifies the application of [Article
I, Paragraph 19]" in the present case.

- Defendants' reliance '
Bighop is wisplaced.
decided strictly on statutory
interpretation grounds. The Court
ruled that in the absence of "an
'affirmative intention of the Congress
clearly expressed'® that teachers in
church-operated  schocols should be
covered by the NLRA, the NLRB [+**15]
did not have jurisdiction to "require
church-operated schocls to grant
Tecognition te unions as bargaining

on Cathelic
That - case wasB

agentse for their teachers.” Id. at
506, 99 5. Ct. at 1322, 59 L. Bd. 2d
at 545. The Court avoided the
constitutional claimg that © were

asserted. Even if the issues uvnder the
Religicn Clauses had been reached, the
present case ie distinguishable from a

case involving the NLRA. The
requlatory scheme under the NLRA
requires the NLRE to act as
monitor-referee, thus causing much

more entanglement of govermment with

religion than does Articie I,
Paragraph 19 of the New Jersey
Constitution. The NLRB maintains
cngoing regulatory sauthority over

at 381, 675 A.2d 1155.

When, as in the present case, the
subject matter of a case falls outside
the scope of the HNLRA, rstate
triumals are free to exercise
jurisdiction over the subject matter."
Cooper w. Nutley [*5B5] Sun Printing
Co., 36 N.J. 189, 194, 175 A.2d 639
(1961}); see also [***15] Chrigt the
King Reg'l High School v. Culvert, B15
F.2d 219, 222-23 {2d Cir.1987).
Articie I, Paragraph 12 was intended
to protect workers who are not covered
by the NLRA. George Harms (Constr. Co.
v. New Jersey Turnmpike Auth., 127 N.J.
8, 28, 644 A.2d 76 (1954}; Richard A.
Goldberg & Robert F. Williams,
Farmworkers!' Organizational and

- Collective Bargaining Rights in New

Jexsey: Implementing Self-Executing
State Constitutional Rights, ig
. Rutgers L.J. -729, 742 (1987). The

right of private employees to organize
and to bargain collectively is - so

* important that it has been elevated to

constitutional status and is regarded
as ‘a fundamental richt. George Harms,

supra, 137 N.J. at 28-29, 644 A.24d 76;
Lullo v. Internmational Ass'n of Fire
Fighters, bLocal 10686, 55 N.J. 409,
415, 262 A.2d 681 (1370). In the

absence of preemption, we must decide
whether enforcement of the fundamental
right of the lay teachers toc organize
and to bargain cecllectively conflicts
with the Religion Clausges.

III

Defendants argue that regquiring the
Piocese to bargain collectively with
plaintiff would iohibit religion and
would excessively entangle the State
in religious affairs in wviolation of
the Establishment Clause. [***17]
Plaintiff and the ACLU maintain that
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such a reguirement would not violate
the Eptablishment Clause. As noted
earlier, the BAppellate Division was
not persuvaded that the present case
implicates the Establishment Clause;
the court concluded that only the Free
Exercise Clause is at isgue. The court
reasoned that "'[g]overaoment support
for religion is an element of evexy
establisghment claim, just as a burden
or restriction on religlon is an
element of every free exercise
clajm.'" 290 N.J. Super. at 378, &75
A.2d 1155 (gqucting Douglas Laycock,
Towards a General Theocry of the
Religion Clauses: The Case of Church
Labor Relations and the Right ¢to
Church Autonomy, 81 Colum. L.Rev.
1373, 1394 (198B1)). The Appellate
Division stressed that the present
case involveg "the uniform application
[+*715]} of ' a state [(*586]
constitutional provision, " and
concluded - that the application of
Article I, Paragraph 19 to parochial
scheols does not constitute an
establishment of religion. 250 N.J.
Super. at 379-80, 675 A.2d 1155,

However, in mamy ingtances, Yclaims
under the Establishment Clause and the
Free Exercise Clause inveolve the same
considerations and are wnot easily
divided and put intc separate pigeon
holes." Cathelic High School [***18]
Asg'n of the Archdiocege v. Culvert,
753 F.2d 1161, 1166 (2d (Cir.1985). The
Religion Clauses of the United States
Constitution provide that '"Congress
shall make no law respecting an
establishment of religion, or
prohibiting the free exercise
thereof." U.8. Const. amend I. The New
Jersey Constitution also containe a
Religion Clause: "There shall be no
egstablishment of one religious sect in
preference to another." N.J. Const.
art. I, P4. Under both comstitutions,
the State and all instrumentalities of
the State are prohibited from showing
a preference for one religion over
another because to do so would viplate

the establishment prong of the
Religion Clauses. Tudor v. Board of
Edue., 14 N.J. 31, 44, 100 A.2d B57

k%3 7;
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Because the First Amendment has
been made applicable to the states by
the Fourteenth Amendment of the United
Statesz Copstitution, Cantwell - v.
Connecticut, 310 TU.S5. 286, 303, &0 S.
Ct. 9800, 903, 8¢ L. Ed. 1213, 1218
{1540), and because our State Religion
Clause is literally 1less pervasive
than the First Amendment, our
discussions of the Religion Clauges
will be 1limited to the federal
provisione. Clayton v. Kervick, 56
N.J. 523, 528B, 267 A.2d 503 (1970},
[***18] vacated on otber grounds sub
nom. Levioe v. Clayton, 403 U.8. 5945,
81 5., Ck. 2275, 29 L. Ed. 2d B854
(1971). As tha federal jurisprudence
concerning the Religicn Clauses mnow
stands, there iz no need to consider
whether our State Congtitution affords

~ greater religicus protecticn than that

afforded by the Firet Amendment.

Half a century after the majority,
concurring, and dissenting cpinions
were dissued in- Eversen v. Board of
EBducation, 330 U.8. 1, 67 8. Ct. 504,
91 L. Ed. 711 (1947), the debate
continues over the [*587] dimensicns
of the *"wall of &=separation"™ between
church and gtate that the framerz of
the First Amendment Religion Clauses
intended to erect. The present case
perpetuateg that old debate and raises
the additicnal issue whether the
dispute between plaintiff and

" defendante should be apalyzed under

the Estahlishment
Exercise Clause, or both, A major
crack occurred in the "wall of
separation” on June 23, 1997, when the
United 8tates Supreme Court decided
Agostini v. Felton, 521 U.S§. 203, 117
S. Ct. 1997, 138 L. Ed. 2d 381 (1897).
The Court overruled ([***20] Aguilar
v. Felton, 473 U.S. 402, 105 8. Ct.
3232, 87 L, Bd. 2d 280 (1985), and
held that New York City's program that
sent public school teachers into
parcchial schools to provide remedial
educaticon to disadvantaged students
pursuant to Title I of the Elementary
and Secondary Education Act of 136%,

Clause, the Free
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20 U.5.C.A. §8 6301-6514, did not
involve an excessive entanglement of
. church and state and therefore was not
viplative of the Establishment Clause.
Agostini, supra, 521 U.8. abt 232-35,

117 S.Ct. at 2015-17, 138 L.Ed.2d at

420-22.

There are cases in which the
Establishment and Free Exercise
Clauses should be analyzed jointly
because "there has been some blurring
of =sharply honed differentiations®
between those clauses. Catholic Bishop
v. NLRB, 559 F.2d 1112, 1131 (7th
Cir.1977).aff'd on other grounds, 4£40

U.S. 490, 99 S. Ct. 1313, 59 L. Ed. 2d
533 (1979%). Excessive entanglement of -

government with religion may be viewed
both as governmment's sponsorship of
religion and as its interference with

the free exercise of‘religion. It must -
algo be considered as [*¥**21] a

factor eeparate and apart from the
effect of governmental action.
Agostini, supra, 521 U.S. at 231-33,

117 -8.Ct. at 201¢-15, 138 L.Ed.2d at.

419-20. As will be seen later, it is
excesgive entanglement that burdens
the free exercise of religion and way,
under ¢ertain circumstances - trigger
application of the compelling state
interest standard  undex a Free
Exercise Clause analysis. For those
reasons we will analyze the present
case under both of the Religion
Clavses. Inquiries under both clauses
are extremely fact sensitive. :

[*588] IV

First, we consider the claimsg undexr
the Establishment Clause. In Everson,
supra, [**71€] 330 U0.5. 1, 67 8. CE.
504, 51 L. Ed. 711, Justice Black, inm
hies opinicn for the majority of the
Court, explained the meaning of the
Establishment Clause:

The "establishment of
religion® «clause of the
First Amendment means at
least this: KNeither a state
nor the Federal Government
can set up a church. Neither

can pass laws which ald one
religion, aid all religioms,
or prefer one religion over
ancther.

That Amendment reguires
the state to be [*#¥*%22] a
peutral in its ~ relations
with groups of zreligious
believers and non-believers.

[Id. at 15, 18, 67 S. Ct.
at 511, 513, %1 L. Ed. at
723, 724-25.1

The . standard for conducting an

. Establishment Clause analysis is a -

three-pronged test that - was
articulated in Lemon v. Kurtzman, 403
Uv.8. 802, §12-13, 91 &. Ct. 2105,
2111, 2% L. Ed. .2d 745, 755 (1971).
Thosea elements are:. - "First, the
statute mast have a secular
legislative - purpose; second, its

principal or primary effect must be

one that neither advances nor inhibits
religion; fipally, the statute must
not foster ‘an excessive government
entanglement with' religion.'"™ Ibid.
{citations' omitted); sees also New
Jexrgey State Bd. of Higher Educ. v.

Board :of Dirs. of Shelton College, 90

N.J. 470, 487, 448 A.2d 288 (1982) .

For purposes of this appeal, the
parties concede that Article T
Paragraph 19 of the New Jersey
Constitution satisfies the first prong
because it has the secular purpose of
advancing the economic welfare of
private-sector employees by
establishing the right of private
parties to organize and to bargain
collectively. Defendante argue,
however, that the second prong is
implicated [***233 in this case
because Article I, Paragraph 1S
infringes upon their right to govern
their educaticnal process, thereby
iphibiting religion. Although standing
alone that argument sounds wmore like a
free exercise claim, we will address
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it under the Egtablighment Clause.

[*5B53])] We are persuaded that the
primary effect of that state
constituticnal provision is mnet to
inhibit religion, but rather to
require a private employer to enter
inte collectlve bargaining with the
elected representative of its
employees. See Culvert, suprz, 753
F.2d at 1166 (acknowledging that omly
third prong was in dispute to
determine whether state - labor
relations board could  exercise
jurisdiction with respect to parechial
high schoola and their lay teachers);
see algo Hill-Murray Fed'nm of Teachers
v. Hill-Murray High School, 487 N.W.2d
857, B63 (Minn.1882) (stating that
there was "no dispute that only the
third promng is potentially implicatedr
by  applying that state's - labor
relations act to the respondent high
school's labor relations).

The Diécese's past history of
collective bargaining with lay
high-school teachers strongly suggests
that bargaining over some eecular
terms and conditicns of employment
[***24] can be achieved - without
either advancing or inhibiting
religion. S8ince 1984, defendants and
plaintiff have negotiated a series of
collective bargaining agreements
concerning the lay high-school
teachers employed by the Diocese of
Camden. Significant provisions of the
most recent agreement include:

A. The Organization is
lHereby recogmized by the
Diocese as the sole and
exclusive collective
bargaining agent for the
following lay employees at
diocesan sponscred secondary
schools:

Iz A1l
full-time
classroom
teachers;

2. all

Full-time guidance

counselors;
3. All
full-time nurses

and librarians;

4. A1l
full-time special
education teachers
within the
diocese;

+ & s a

Excluding all
others including:

A All
principals, all
vice principaia

appointed by the
Bisghop of the
Diocese, and all
deans of students.

Page 9

The subjects covered

Bxciuded from

scope of negotiations
the fellowing:

1l. Decisions
invelving
educational
policies and/ox
ecclesiagtical
considerations
involving [£#*x*2E]
religicue-moral
qualifications.

[*590]
[**717] 2. The
administratox's
right to assign,
supervizse,
disecipline and
demand responsgible
teacher
accountability in

by this- Agreement are wages,
benefits and other terms and
conditions of employment.

the
are
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all curricular and
extra curricular
areas.

3. Tke school
ratio.

F. ... [Nlothing in the
agreement ghall be
considered as interfering in
any way with the function
and duties of the Dlocese
insofar as they are
canonical or religioug-

* * * %

i. The Organization
recognizea the sole right
and duty of the Bishop of
the Diocese functioning
through the Diocese to see
that  the schools = are
operated in accordance with

the philosophy of Catholic’

education, the doctrine, the
teachinga, the laws and
norms of the Catholic
Church.

* & Kk *

K. The right to hire,
suspend, discharge oxr
atherwise disciplipe a
teacher for <wviolation of
such zrulese or for other
proper end just cause ig
reserved to the Diocese.

L. The Diccese retains
the gsole zright to operate
the school Eystem and
nothing shall be deemed to
limit or restrict it in any
vay in the exercise of all
its functions in management
operations. Thie includes
the right to make such rules
relating to its operation a=
it [x**26] shall . deem
advisable providing they are
not inconsistent with the

terms of the agreement.

Article X1 of the agreement
outlines the benefits referred to in
Article I, Paragraph B. Those benefitg

include medical insurance, dental -

insurance, a prescription drug plan,
lifes insurance, and other = common
benefits. The medical benefits are
further described in a plan surmary
and are limited to dndividual and
family coverage. Ne litigation has
arisen ocut of the agreements between
the lay high-school teachers and the
Diocese EBince the first agreement was
executed in 1984.

Indeed, the agreement between the
Diocese and the elected representative
for. the lay high-school teachers
preserves the Bishop's exclusive right
to structure the schools and their
philoscphies. Thug, = bargaining
collectively over similar gecular
terms and conditione of employment for
lay elementary-schoel teachers would
not inhibit defendants' religion’ by
interfexing with issues of structure
and indoctrination.

The significant issue is whether

‘requiring collective bargaining will

involve or _ create exceggive
entanglement between the State - [#531])
and religion. When deciding whether
the ¥ excessive governmental
entanglement with [***27] religion

prong has or will be violated, it must

be remembered that guch a
determination properly

"rests upon the premise that
both religion and government
can best work to achieve
their lefry aims if each is
left free from the other
within its respective
sphere." People of Illinois
ex rel. McCollum v. Board of
Bduc., 233 U.8. 203, 212, 68
8. CE. 461, 465, 92 L. Ed.
648, 659 (1548). This prong

Page 10
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commects the
test to Jefferson's
of a Tywall of
between church
See Reynolds v.
United States, %8 U.8. 145,
164, 28 L. Ed. 244, 249
{1879) ({(qguoting reply from
Thomas Jeffersem to the
Danbury Baptist Asscociation,

most closely
Lemon

noticn
separation®

and state.

Jan. 1, 1802). The Supreme
Court has stated, "Scme
limited and incidental
entanglement between church
and state authority i=s
inevitable in a complex
modern society, ... but the
concept of a ‘wall' of
separation ig a useful
signpost. " Iarkin v.
Grendel's .Den, Inc., 459
r.s. 1is, 123, 103 £. Ct.
505, 510, 74 L. Rd. 2d 297,
305 (1882).

[Ran-Dav's County  Kosher,
Inc. v. State, 129 N.J. 141,

154, 608 A.2d 1353 (1952).]

Although the "wall of separation®

is a useful signpost,. [***28] the
Lemon  Court recogn:j.zed that the
prohibition of the state's

entanglement in religion does not mean
an absolute separaticm between Church
and State. Lemonn, proscribes .only
"lexcessive government — entanglement
with religien,'" Lemon, supra, 403
U.S. at 613, 81 5. Ct. at 2111, 29 L.
Ed. 2d at 755; it does not erect an
impenetrable wall of separation. The
Court reaffirmed that notion recently

when it stated that " [n]lot all
entanglements, of course, have the
effect of advancing or iphibiting
religion. Interaction between church
and state is Inevitable, and we have
always tolerated Eome lavel of
inveolvement between the two.
Entanglement must be 'excessive!
before it rung afoul of the [**718]
Establishment Clausge." Agostini,
supra, 521 U.8. at 233, 117 8.Ct. at
2015, 138 L.Ed.2d at 420 (citation

*5591;
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cmitted) .
We are aware that generally,
"church-related elementary and

secondary schools have a significant
religious mission[,] and a
substantial portion of their
activities is religiously oriented.®
Lemon, supra, 403 U.5, at 612, 91 &5,
Ct. at 2113, [***29] 29 L Ed. 2d at
756. In addition, "[tlhe various
characteristice o©of the schoolzs make
them a powarful vehicle for
transmitting the Catholic faith to the-
next generaticn. ‘Thie process of
inculcating religious doetrine is, of

‘course, enhanced by the impressicnable
age of the pupils, in [*592] primary
schoole particularly." Id. at 616, 931

8. Ct. at 2113, 29 L. FEd. 24 at 757
(intermal quotaticn marks cmitted).

But the agreement between the high

schools and their lay teachers
demonstrates that there are sgome
gecular terms esuch as wages and
benefit plans that the Diccese can
negotiate while preserving ite
complate and final authority over
religicus matters. In that context,
the- digtinction, in terms of
impressionability, between high school
students and elementary school
students is not ° constituticnally
significant.

By limiting the scope of collective
bargaining to secular issues such as
wages and benefit plans, neutral
criteria are wused to insure that
religion 1is neither advanced mnor
inhibited. We alsoc perceive that the
extent of the State's involvement
would be minimal at most. Only
excessive entanglement is proscribed
and no continued state surveillance is
anticipated in the pregent [**+30]
case. Id. at 619, 91 S. Ct. at 2114,
29 L. EBd. 2d at 759-60; Resnick v.
East Brupnswick Township Bd. of Educ.,
77 N.J. B8, 115-16, 389 A.2d 944
(1978). A policy under which continual
entanglement between the government
and religion can be anticipatad would
"verge on govermment spemsorship of



150 N.J. 575, *#592; £96 A.24 709, **718;

Page 12

1997 N.J. LEXIS 224, ***30; 155 L.R.R.M. 2972

religion," Resnick,
115, 3895 A.z2d 944, and would therefore
be violative of the Establishment
Clauge. Compelling . epllective
bargaining over such secular terms as
wages and benmefite pursuant to Article
I, Paragraph 1% of the New Jersey

supra, 77 N.J. at

Constitution "does not incinde the
potential for the state [eithexr]l -to
mandate religious beliefs [Jor ...

{te] force the parties to agree to
gspecific terms.® Hill-Murray, supra,
487 N.W.2d at 864. Morecover, *[ilt is
a fundamental tenet of the regulaticn
of collective bargaining that

government . brings private parties to
the bargeining table and then leaves .

them alcne to
probleme." cCulvert, supra,
1167.

work through their
753 F.2d at

In the present case, the State

would reguire only .that the Dioccese -

recognize the lay teachers'! right to
bargain collectively over wages,
benefits, and any other terms and

conditions required [**+31] by the
agreement with the lay high-school
teachers.
the Diocese to mnegotiate terms that
would affect [*523] religious
matters. The State would not  dictate
which additional ternms must be
negotiated, nor would it- decide the
specifiec terms of the parties’
ultimate agreement. Viewed in that
limited context, we are egatisfied that
this case does not involve the type of
scomprehensive, diescriminating, and
. contimuing state surveillance, "
required, for instance, by the statute
in Lemon that pxovided £for state
financial aid to nonpublic elementary
echools for only secular subjects.
Lemon, supra, 4032 U.8. at 619, 91 S.
Ct. at 2114, 29 L. Ed4. 24 at 75%.
Thus, we hold that requiring defendant
to bargain collectively with plaintiff
over the same terms and conditions as
are negotiable under the high school
agreement does not violate the
Establishment Clause.

v

The S&State would not force .

. We now turn to defendants' claim
that requiring them to  bargain
collectively with the lay teachexs
violates the Free Exercise Clause.
Defendante seek a religiously based
exemption from our state
constitutional requirements.  They
argque that mandating collective
bargaining in catholic parish schocls
[**+32] would threaten the autonomy
of church bodies and would infringe
impermissibly upon the relationship
with the ministerial [**+719]
employees. Plaintiff and the ACLU
disagree.

1 . For a diecussion of the
historical development of the
Free Exercise (Jlause, see Michael -
W. McComrell, The Origins and
Historical Understanding of Free
Exercise of Religion, 103 Rarv.
L.Rev. 1402 (1590). :

Unlike an Establishment Clause
vieolation, an infringement of the Free
Exercige Clause is based on coerciomn.
School Dist. v. Schempp, 374 U.S. 203,
223, 83 8. Ct. 1560, 1572, 10 L. EBd. .
2d B44, 858 (1963). In the present
case, defendants maintain that they
axe being forced to recognize the
union and to engage in collective
bargaining. The purpose of the Free.
Exercise Clause "ig to Becure
religicus liberty in the individual by
prohibiting any invasions thereof by
civil authority." Ibid. Like the
rights protected by the Establishment
Clause, free exercise rights are not
absolute. [*594] " [R] eligious
institutions do not enjoy an absolute
[***33] immunity from worldly
burdens." Market St. Mission v. Bureau
of Rooming and Boarding House
Standards, 110 N.J. 335, 340, 541 A.z2d
668 (1988); see alsoc Elmora Hebrew
Ctr., Inc. v. Fighman, 125 N.J. 404,
413-14, 553 A.2d 725 (1991).

Everwr when governmental action has a
coercive effect on the free exercize
of religion, it must be determined
whether the impact is on beiiefs or
conduct. The Free Exercise Clauge
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embraces both the "freedem to believe
and freedom to act. The first is
absolute but, in the mature of things,
the second cannot be. Conduct remains
subject to regulation for the
protection of society.” Cantwell,
supra, 310 U.S. at 303-04, 60 8. Ct.
at 503, 84 L. Ed. at 1218 (footnote
omitted); see also Bowen v. Roy, 47§
U.8., 683, 68%, 106 &§. Ct. 2147, 2152,
20 L. Ed. .2d 735, 744 (1986); Reynolds
v. United States, 58 U.S. 145, 166, 25
L. Ed. 244, 250 (1873).

To determine whether the government
has ceoercively: interfered with =&
religious belief, or has impermissibly
burdened a religiocus practice, the
so-called Sherbert/Yoder test was
established. That test was
subsequently modified by case law and
the Congress of the United States. We
generally  [*¥**34] agree with the
Bppellate Division's analysis of that
evolving modern standaxd:

In Sherbert v. Vernar,
374 U.S. 398, 403, B3 5. Ct.
i790, 1793, 10 L. Ed. z2d
965, 970 (1%63), the Court
held that any incidental
burden on’ the free exercise
of religionm may be Justified
only by a compelling state
interest in the regulation
of a subject that is within
the sState's constitutional
power to requlate. "[I]ln

this highly sensitive
constitutional area, '[olnly
the gravest abuses,
endangexring paramount

intereste, give occasion for
permissible limitation.'"
374 U.85. at 406, 83 5. Ct.
at 1755, 10 L. Ed. 2d at 972
(quoting Thomas v. Collins,
323 U.8. 516, 530, 65 5. CE.
215, 323, B9 L. Ed., 430, 440
{1945)}). In Wisconsin v.
Yoder, 406 U.8. 205, 892 8.
Ct. 1526, 32 L. Ed. 2d 15
(1972), the Court reiterated

*%%33; 155 L.R.R. M. 2872 -

this test, and added:

But to agree
that religiously
grounded conduct
must often be
subject to the
bxoad police power
of ¢the S8tate i=s
not to deny that
there are areas of
conduct protected

by the Free
Exercise Clause of
the First

Amendment and thus
beyond the power
of the 8tate to
control, even
under requlations
of general
applicability
[**e35] e e e .

[*595] A

regulation neutral
on ite face may,
in its
application,
nonetheless offend
the constitutional
reguirement for
government
neutrality if it
unduly burdens the
free exercime of
religion.

[206 U.g, at
220, 892 8. Ct. at
1536, 32 L. BEd. 2d
at 28.]
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When faced with such a
claim, we nmust closely
examine the interests
State seeks to promote and

the

impediments to those

recognizing

objectives that would flow
an
exemption from a generally
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applicable . law. - Yoder,

supra, 40§ U.S5. at 221, 82
8. Ckt. at 1536, 32 L. Ed. 2d
at 28. The Sherbert/Yoder
test is at bottom a
balancing tesgt reguiring
consideration of whether:
{1} the claims presented
were religious in nature and
not secular; (2) the state
action burdened the
religicus exercise; and (3)
the state interest wae
sufficiently compelling to
override the constitutional
right of free exercise of
religion. culvert, supra,
753 F.2d at 1169.

In ‘Employment Div. V. _‘

Smith, 484 U.s. 872, 885,
iip 8. Ct. 1595, 1603, 108
L. Ed. 24 876, 889% (1950},
the Court discarded the

Sherbert/Yoder approach to

free exerciee challenges.
' See [*ex36] Diaz V.
Coliine, 872 F. Supp. -353
(E.D.Tex.1994) (recognizing
[**720] abrogaticn of
Yoder). In its place, the
Court held that a generally
applicable and cthervise
valid regulatory law which
ie not specifically intended
to regulate religious
conduct or belief and which
incidentally burdens the
free exercise of religion
does mnot violate the Free
_ Exercise Clause of the First
amendment. 454 U.8. at 878,
1l0 §. Ct. at 1599-1e600, 108
L. Ed. 2d at 885. The Court
retained the compelling
interest test for instances
where the regulatory Ilaw
impacts the Free Exercise
Clause in conjunction with
another constitutional
protection, such as freedom
of mpeech and of the press,
or the right of parents to
direct the education of
their children. 494 U.8. at

881-82, .110 8. Ct. at
1601-02, 108 L. Ed. 2d 'at
887-88.

In response to the Smith
decision, the Religious
Freedom Restoration Act
(RFRA) , 42 U.s.C.A. §
2000hbb, was adopted in
November 19553. Its stated
purpose was to restore the
compelling interest test =met
forth in Sherbert and Yoder,
and to gquarantee its
application in all cases
where free exercise was
substantially burdened by
otherwise neutral — [*#**37]

laws. 42 D.5.C.A. §
2000bb (a) and (b). RFRA
further provides in

pertinent part: .
{a) In general.

- - Government
ghall . not
gubstantially
burden a persocn's
exercise of
religion even if
-the burden results
from a rule of
general
applicabiiity,
except as provided
in subsection (b)
of thig section.

(b) Exception.
-— Government may
substantially
burdem & person's
exercise of
religion only if
it demonstrates
that applicaticn
of the burden to
the person--

{1} is in
furtherance of a
compelling
governmental
interest; and

{2) _ia the

Page 14
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least restrictive

means of
furthering that
compelling
governomental
interest.

[42 U.8.C.A. §
2000bb-1.]

RFRA is applicable to all
federal and state law,
whether statutory or
otherwise," and whether
adopted before or after the
enactment of the Act. 42
U.s5.C.A. § 2000b-3(a).

{z90 HN.J. Super. at
380-81, 675 A.2d 1155.]

[*526] Although K cases from other
jurisdictions have highlighted some
confusion that has existed, before and
after the enactment of RFRA, regarding
vincidental" and "gubstantial" burdens
en the free exercise of religion,
distilled to essentials, the RFRA test
permits a state [*#**3B] to burden the
free exercise of religion 4if the
burden imposed i=g in furtherance of a
compelling state interest and
represents the least restrictive means
of furthering that compelling state
interest. The distinction between
vincidental™ and "substantial" burdens
on the right to free exercise is not
dispositive. The Appellate Division
cencluded that * [r] egardless of
whether the burden is substantial ox
incidental, there still must be a
determination of whether the Etate's
interest is compelling.® Id. at 383,
875 4.2d 1155.

The Appellate Division rejected a
constitutional challengs to RFRA and
decided the case based on that
standard. The court concluded that (1)
Article I, Paragraph 19 is a neutral,
generally applicable civil law; (2) a
compelling state interest was advanced
by that law; and (3) the 1least

Page 15

restrictive means of furthering the
Btate's interest were used by limiting
the issues subject to collective
bargaining.

A few days ago the United States
Supreme Court held that RFRA is
unconstitutional. City of Boerne v.
Floree, 521 ©U.5. 507, 117 8. Ct. 2157,
I38 L. Ed. 2d 624 (159%7). The Court
reasoned that RFRA i [***39] a
substantive law and under the
Enforcement Clawvse of the Fourteenth
Amendment, U.5. Const. amend XIV, § 5,
Congress has the power to pass only
remedizl oxr’ preventative legislatien.
Flores, supra, 521 U.8. at -- - --,
117 S.Ct. at 2171-72, 138 L.Ed.2d at
647-49.

When overturning ' RFRA, the Court
made socme obeervaticons that are
instructive  on whether the Smith
standard has been reestablished:

Requiring a State to
demonstrate a  compelling
interest and show that it
has adopted the least
regtrictive meanas of
achieving that interest is
the wost demanding '~ test
known to constitutional law.
If "'compelling interest!
really means what it gays
+.. many laws will not meet
the [**721] test.... [The
test] weuld open the
prospect of constitutionally

reguired religious
exemptions from civic
cbligations of almost
[*597] every conceivable

kind.® [Smith, supra, 4952
U.s.,} at BBB, 110 §. Ct. at
1605, Laws valid under Smith
would fall under RFRA
without regard to whether
they bhad the object of
stifling or punishing free
exercisge. He make these
cbservations oot to reargue
the poeition of the [**¥*40]
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majority in Smith but to
illustrate the substantive
alteration of 4its holding
attempted by  RFRA, Bven
assuming RFRA would Dbe
interpreted in effect to
mandate some lesser test,
say one equivalent to
intermediate scrutiny, the
statute nevertheless would
require searching judicial
scrutiny of astate law with
the attendant likelihood of
invalidation. This ie a
considerable congressicnal

intrusicn into the States’.

traditional prerogatives and
general authority to
regulate for the health and
welfare of their citizens.

The substantial costs
RFRA exacts, both  in
practical terms of imposing
a heavy litigation burden on
the States and in terms of
curtailing their traditional

general requlatory power,

far exceed any pattern or,

practice of uncomstitutional
conduct under the Free
Exercise Clause as
interpreted in sSmith. Simply
put, RFRA is not designed to
identify and counteract
gtate. lawe 1likely to be
unconstitutional because of
their treatment of
religicon. ... RFRA's
subatantial burden  test ...
is not even a discriminatory
effects or disparate impact
test. It ig a reality of the
modern regulatory state that
numercus state laws, such as
the =zoning regulations at
iseue here, impose [***41]
a substantial burden on a
large class of ipdividuals.
When the exercise of
religion has been burdened
in an incidental way by a
law of general application,
it does not follow that the
persons affected have been

burdenad any more than other
citizens, let alone burdened
because of their religious
beliefs. In =addition, the
Act imposes in every case a
least restrictive means
regquirement -- a reguirement
that was not used in the
pre-Smith Jjurisprudence RFRA
purported to codify -- which
also indicates that the
legislation is broader than
iz appropriate if the goal
is to prevent and remedy
constitutional vielaticme.

[Flores, supra, 521 U.B.
at --, 117 8.Ck. at 2171,
138 L.Rd.2d at 647.]

We will, therefore, apply the Smith
standard. in deciding whether the Free '
Exercise Clause has been vioclated.
Under Smith the compelling state
interest requirement does nct apply

' .unless the regulatory law impacts the

Free Exercise (lause and some other
constitutional protection, such as
freedom of speech or freedom of the
presa. Nor does the BSmith standard

* apply the Sherbert [*¥**42] balancing

test, which asks whether the law at
issue subgtantially . burdems | a
religicus practice and, if so, whether
the burden is justified by a
compelling govermment interest.

It is beyond digpute that 2Article
1 Paragraph 19 .is a generally.
applicable ¢ivil 1law. It is  also
neutral in that it is not intended to
regulate religiocus conduct or belief.
Instead, it is inotended to enhance the
economic welfare of private-sector
employees. Because the state
constitutional provision is neutral
and [*598] of general applicatiom,
the fact that it incidentally burdens
the free exercise of religion does not
violate the Free Exercise Clause.
Smith, supra, 494 U.S8. at B878-79, 110
8. Cct. at 21600, 108 L. Ed. 2d at
885-86.
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Defendants have proffered a hybrid
argument in their briefs stating that
to regquire them to recognize the union
and to engage in collective bargaining
would wviolate both the Free Exercise
Clause and their First Amendment right
to free association. Id. at 881-82,
110 8. Ct. at 1601-02, 108 L. Ed. 2d
at B887-88 {holding that neutral,
generally applicable law mast
implicate some other constituticmal
right in addition to Free Exercise
Clause before compelling [*+%43]
state imterest standard applies).
Defendants, however, have not
presented any argument in their briefs
to support that claim. Issues that are
raieed but are not esupported with
arguments are deemed waived. See,
e.g., 500 Columbia Turopike Assocds. v.
Hagelmann, 275 N.J. Super. 166, 172,
645 A.2d 1210 {App.Div.1994)
{(dismissing aspects of cross-appeal
that were not supported by any
argument in brief); Kerney v. Kerney,
81 N.J. Super. 278, 282, [#*x722] 195
A.2d 476 {App.Div.1953} (appeal
dismissed because appellants' brief
contained no argument in support of
the grounds raised in their notice of
appeal); State v. Plainfield-Union
Water Co., 75 N.J. Super. 571, 583,
183 A.2d 684 (App.Div.1952) (resolving
igsue raised in mnotice of appeal, but
not advancing any reascning to support
asgertion, against appellant), aff'd
sub nom. State v. Elizabethrown Water
Co., 40 N.J. 280, 1581 A.2d 457 (19632).

We have nonethelegs considersd the
merits of the issue and conclude that
employers do nmot have a constitutional
right not to associate when employees'
right te organize would be
jeopardized. Texas & New Orleans R.R,
Co. v. Brotherhocod of Railway &
Steamship Clerks, 281 U.S. 548, 571,
50 §. Ct. 427, 434, 74 [*++44) L.
Ed. 1034, 1046 (1930) (finding
provision in Railwey Labor Act stating
that employees' right to designate
representatives without interference,
influence, or coercion did not wvioclate
employer's right to Ereedom of
assoclaticn); NLRE v. Field & BSons,
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Inc., 462 F.2d 748, 750 [*583] (Ist
Cir.1272) (finding that employer could
not withdraw from multi-employer

association and stating that
#individual employvex's freedom of
association must ... be sacrificed");

Fort Wayne Patreclmen's  Benevolent
Ags'n, Inc. v. City of Fort Wayme, 625
F. Supp. 722, 728 (N.D.Ind.1986)
(finding that freedom of asgociation
does not apply to ewployer-employee
relatiomships); cf. New York Club
Ass'n v. City of New York, 487 U.3. 1I,
I13-14, 108 S. Ct. 2225, 2234, 101 L.
Ed. 2d 1, 16 (19688) (holding that
generally applicable
anti-discrimination law affecting
places of public accommodation did not
violate club mewbers® First Amendment
freedom of associatiom rights); Beoard
of Dirs. of FRotary Int'l v. Rotary
Club, 481 U.S. 537, 548-49, 107 8. Ct.
1940, 1947-48, B85 L. Ed. 24 474,
486-87 (1987) (same}; Roberts v.
United States Jaycees, 468 [.S. 609,
621-23, [***45] i04 &. Ct. 23244,
3251-52, 82 L. Ed. 2d 462, 474-75
(1984) ({same}. 2 Furthermore, any
infringement on associaticmal rights
iz amply justified by the State's
compelling interest in assuring that
private-sector employees' right to
unionize and to engage in collective
bargaining is implemented.

2 See also Jane Rutherford,
Equality as the Primary
Constitutional Value: The Cage
For Applying Employment
Digcriminstion Laws to Religion,
81 Cornell L.Rev. 1049, 1103
(1996)° (stating that the State
can infringe on employers!’
associational rights by reguiring
employers to include disfavored
groups) ; Charles Fried,
Individual and Collective Rights
in Work Relations: Reflections on
the Current State of Labor Law
and its Prospects, 51 U. Chi.
L.Rev. 1012, 1023 (1984) (stating
that the NLRA, 29 U.S.C.A. §§
151-169, protects workerg' right
to associate by abridging the
employers' right not to associate
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with union membere) .

In addition, .defendants claim that

both the zright to free exercise of

[*¥*46] religion and the right of
parents to controcl the rearing of
their children are at stake. The right
of parents to "direct the upbringing
and educaticn of [their] children™ as
enunciated in Pierce v. Society of
Sigterg, 268 U.S. 510, 534, 45-8. CE.
571, 573, 6% L. Ed. 1070, 1078 (1825),
clearly is mot implicated in this
case. Allowing lay  teachers to
unicnize does not interfere with ‘any
parental decision making authority. We
will, ncnetheless, conduct the Smith
"compelling state interest® analysis
required for hybrid [*600] = claims.
Smith, supra, 454 U.S. at 881-82, 100
8. Ckt. at 1595, 108 L. Ed. 24 at BB7.

We are persuaded that the State of
New Jersey has a compelling interest
in allowing private employees - to
unionize and to bargain collectively

over secular terms and conditioms of

employment . .

We agree with the Appellate-

Divigion that

for purposes of ...
defendant[s5'] facial .
congtitutional challenge  on
the MNew Jersey Tight to
organize, we conclude that
there is a compelling State
interest which ocutweighs the
claimed burden on
defendants® = free exercise
rights. Article I, paragraph
18 4is a fundamental State
constitutional right
guaranteed [*+%47]) to
private employees. Cooper,
gupra, 36 N.J. at 187, 175
A.2d 639. This
constitutional provision
"reaches beyond governmental
action. It alsc protects
empleoyees against the actse
of ipdividuals who would
" abridge these rights.™ Id.
at 196, 175 A.2d 63%. In

addition to the lay
teachers' fundamental xright
quaranteed by the State
Constitution is the fact,
cbserved in Culvert, supra,
753 P.2d at 1171, that the
State has a compelling
interest in [**723] the
rpreservation of dndustrial
peace and a pgound economic
order. ¥ Moreover,
defendants’ concerns over
the infringement on their
free exercise rights are
alleviated to a great extent
by the fact that New Jersey,
mlike the  NLRB and
jurisdictions such as New
York and Minnesota, does not
have a labor - board
regulating private
emplovees. Rather, any legal

-xelief pgought by plaintiff

must come from the courts.
The judiciary can avoid or

Prevent any " undue

interference in the
ecclesiaatical concerns of
the schools through  the
applicaticn  of "neutral
principles® and insure that
the "least regtrictive
means" are employed in the
bargaining relatiomship. 42

"U.8.C.A. § 2000bb.

.A longstanding principle
of First [**%*48] Amendment
jurisprudence forbides civil
courts from deciding issues
of religiocus doctrine or
ecclesiastical polity. This
prohibition does not apply
te civil adjpdication of
purely secular legal
guestions. Elmora Hebrew
Ctr., Inc. v. Fishman, 125
N.J. 404, 413, 593 A.2d. 725
{1981}, Courts can decide
secular legal questions in
cases involving some
background issues of
religious doctrine, so0 long
as they do not intrude into
the determination of the

Page 1B
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doctrinal issues. JId. at
414, 5B93 A.2d 725. In psuch
cases, courts must confine
their adjudicaticne to their
proper civil sphere by
accepting the authority of a
recognized religious body in
resclving a particular
doctrinal gquestion, while,
where appropriate, applying

neutral principles of law to ~

determine disputed gquestions

which do not implicate -

religiocous doctrine. Thid,
"Neutral pringiples® . are
wholly secular 1legal rules
whose applicaticn to

religious parties does mnot .

entail theclogical or
doctrinal evaluations. Id.

at 414-15, 5583 A.2d 725. Our

Court in Fishman pointed to
the example, at issue in
that case, of an orthodox
rabbi the scope of whose
duties omly a religicus
authority could decide, but
whose contract, [*%%*49] or
non-religious condition of
employment, a civil court

could determine.
Nonetheless, our Court has
stressed that neutral

principles ‘"must always be
circumscrited carefully to
avoid courts’ incursions
into religious guestions
that would be impermiasible
under the first [*601]
amendment;, " id, at 415, 593
A.2d 725, because "there are
many cases in which court
intervention is simply
inappropriate because
judieial scrutiny cannot
help but wviolate the first
amendment.® JId. at 416, 593
A.2d 725. '

Professor Laycock
criticizes reliance on
neutral priociples in this
context. In his wview, such
reliance ignores the
church's resulting loss of

autonomy and avoids the

reguired in-depth
constitutional analysis. In
addition, Laycock is

concerned that distipections
required by such an approach
are difficult for secular
courts, unverged in
theological subtleties.
Laycock, supra, 81 Colum.
L.Rev. at 1400, 1409 n. 270.

* % ¥ %

However, in spite of
these .concerns, we conclude

that reliaoce on the
doctrine of neutral
principles will prove proper
and efficacious. The
concerns of secular
intrusicn expressed in
Catholic Bishop are . not
nearly as substantial

[***5Dp] Liere because of the
absence of a leviathan-like
governmental regulatory
board. Concern over a
court’'sg ability to make the
necessary distinctions
between the secular and the
theclogical is, in our view,
no obstacle given the
anticipated mnature of the
collective bargaining
PIOCEEE. ... Ag for the
concerms regarding church

autcnomy: while these axe .

legitimate, they are
outweighed in thias asituation
by the compelling
governmental interest
expressed in our State's
congtitutional provision

guaranteeing the rights of
working men and women.

[290 N.J. Super. at
289-91, 675 A.z2d 1155
{emphasis added).]

As noted by the Appellata Divigion,
"[t]lhe Diccese's concern seems rooted
in its objection to collective,

not
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individual, bargaining." Id. at 394,
675 LA, 2d 13155, Many . lay
elementary-school teachers presently
have dindividual contracts with the

Diocese. . The high-school-lay teachers -

have a collectively-negotiated
contract with the Diocese. In both
instances, secular issues have been
negotiated without apparent fear of
violating the Free Exercise Clause.

Defendants alsé claim that the lay
teachers perform -1 ministerial
function and that if they are forced

to recognize the union [#%#724] and to
engage in collective [*#*51]
bargaining, that would amount to an

impermissible intrusion into the
wprecinct® of the church. We disagree.-

Ministerial employeer . are those
whose ‘primary duties comsist of
teaching, epreading the faith, church
governance, supervision of a religious
order, or supervision or participaticn
in religiocus ritual and worship.®
Welter v. Seton Hall Univ.,
279, 294, 608 A.2d 206 (1592)
{(internal quotation marks [*602]
omitted). The ministerial defense is
raised under the Free Exercide Clauese
to preclude judicial reselution ef an
employment dispute or . enforcement of
an employment
254-95, &08 A.2d 206; Alicea v. New
Brunswick Theological Seminary, 128
N.J. 303, 306, 608 A.2d 218 (1992).
Even then,
jurisdiction, except “when the
underlying dispute turns on doctrine

or polity." Welter, supra, 128 N.J. at .

253, 608 A.2d 206. Otherwise, courts
should not abdicate theilr duty teo
enforce secular righte. Ibid.

The presenot case deals with the
right to negotiate texrms and
conditions of employment collectively

. Co. v. NLRB, 321 U.5. 332,

" reliance om Welter,

128" N.J. |

agreement. = Id. at

the courts should exercise

rather- than the enforcement " of a .
contract of ewployment. See J.I. Case
334-35, 64
&. Ct. 57&, 579, 88 L, Ed. 762, 766
(1544) [***52] {stating that
collective bargaining generally does
not result in employment centract, but
rather, sets terms for a collective
bargaining agreement for current and
future employees}. Thus, defendants’
supra, 128 N.J.

279, 608 A.2d 206, and Alicea, supra,

128 N.J. 303, 608 A.2d 218, is

misplaced. :
VI

hold that reguiring
bargain collectively

In sum, we
defendants to

.with plaintiff pursuent to Article I,

Paragraph 19 of the New Jersey
Constitution over the terms and
conditions of employment  set forth in
this opinicn does not viclate the
Religion Clauses of the United States
Congtitution. We remand the matter to
the Chancery Division for it to order
an official representational election,
if same has not occurred, to determine
whether plaintiff has the support of
the majority of the lay teachers., If
plaintiff receives that support, then
the Diocese of (amden is ardered to

recognize  plaintiff as the lay
elementary-school teachers’
representative and to bargain
collectively  with plaintiff  im
accordance with this opinion.

The Jjudgment of the  Appellate

Divigion iz modified and affirmed. The
complaint is reinstated and the matter

is remanded ' [*503] to the Chancary
.Division for further [***53]
proceedings copsistent with this
opinicn.
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United States Circuit Judge fox

the Federal Cireuit, sitting by

designation. .
CPINION BY: CARDAMONE
OPINION

[*1162] CARDAMONE, Circuit Judge:
. This appe.ai presents delicate
iggsues involving the ~ relatiomship

Since the

of Rights,
has become
The wall of

between church and state.
drafting of the Bill
government regulation
increasingly expansive.
the Firgt Amendment delineates
permissible. degres of [**3]
government intrusion into the sphere
regerved for religicm. This parchment
barrier must be constantly manned, the
Founding Fathers believed, [*1163]
lest there be a union between church

and state that will first degrade and

eventnally destroy both. 'The issue in
this case is whether the Religion
Clauges of the: First Amendment made
applicable to the

York State Labor Relations Board from

exercising jurisdiction over the labor

relations between parochial achools
and their lay = teachers. ~ Thisg’
"difficult and . sensitive" qguestion,

expressly left open by the Supreme
Court in NLRB v. Catholic Bishop, 440
U.8. 450, 55 L. Bd. 2d 533, 99 8. Ct-
1313 (1978),
559 F.2d 1112 (7th Cir. 19577),
Cur task is to determins whether there
is a principled basis wupon which to
limit state intrusion to secular aims.

I

The New York State Labor Relations
Board (State Board or Boaxd)
adminigters the New York State Labor
Relations Act (SBLRA or Act). AB
originally enacted in 1537 the Act's
provisions did not apply to employees

of charitable, educational oxr
‘religious associatioms  [*%4] - and’
corporations. In 1968 the Act was

| petitioned

the -
-this -

states - by the-
Fourteenth Amendment prohibit the New

aff'g on other grounds, .
iz one
of first iwmpression .in this Cilrcuit.’
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amended to. bring these employees
within ite scope. The next year the
Lay Faculty Association (Unicm), the
defendant-intervenor in this case,
the State Board for
certification as the exclusive
bargaining representative of the
teachers in the eleven .schools managed
and operated by the plaintiff Catheolic
High Schoel Association (Associatiom).
The Asscciation voluntarily assisted
the Uniom in heolding an s=lection in
which the 1lay teachere voted to be
repregented by the Union, which was

"then certified by the Board.

. .The parties agree that the schools
are "church-operated” within A the
meaning of Catholic Bishop. The
faculty of the Asscociation is composed

‘"of both lay and religious teachexrs,

all of whom are directly involved in
the transmission of religicus values
to the ptudents. From 1569 tao 1980 the
Union and the Association entered into’
a series of collective bargaining

. agreements governing the secular terms'

‘and ' conditions® of lay teachers‘-
employment. The by-laws of the Union -
specifically’ exclude - religious
faculty, &nd each of the agreements

was expressly limited to nonreligious
igssues. 1' The Asscciation’ has never
claimed that thege [**5] agreements
violate the religious mission of the
schoals, and until now it has never
challenged the Board's jurisdiction.

1 ! The preamble of the:
Collective Bargaiping Agreement
between the Association and the
Union gtated:

The Union and its
menmbers recognize the
unigueness of the
Employer and its member
schools in that it is a

Roman Catheolic school
system committed to
provide. educatiaon

within the framework of
Catholic principles and
that =@nothing in this
Agreement shall be
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construed as
interfering in any way
with the [Association]
in earrying out [its]
functicons and duties
that are canonical,
ecclesiestical, or
religious in nature;
and

The Union and its
members further
recognize that the
functicne and duties

referred to hereinabove
are not subject to the

grievance, discharge,
terminaticn or  other
provisions of this
Agrecment .
Moreover, a ridex to the
agreement stated "there are
certain areas of Canon Law,
ecclesiastical decresas and

religicus obligations that camnct

be the subject of negotiaticne."
It further provided, for example,
that "if a teacher were to teach
that there was no God" then "he
could be discharged . . . and the
discharge would not be subject to

the discharge grievance
procedure.
[**6} In 1980, while the Union

and the Association were negotiating a-

new contract, the Union filed unfair
laboxr practice charges
Association for the first time. The
charges alleged that the Asscciation
had viclated sections 704(5) and (10)
of the State Labor Relations Act. The
Union claimed that the Association had
discouraged mewmbership in the Union by
suspending 226 teachers who had
protested the Association's unilateral

implementation of .a substitution
peolicy that required teachers to
teach, in addition teo their own, the

classes of absent teachers. The Union
also alleged that the Association
wrote letters te individual teachers
urging them to pressure the Union into
accepting the Association's offers,

*1163; 1985 U.S. App. LEXIS 27985,

against the,

Page 3
*&5 .

(CCH} P55,430

discouraged support for the TUnion by
referring to the futility of its
efforts, and announced other changes
in working conditions that the
Agsociation [*#¥1164] would  make
unilaterally. None of these charges
raiced a religicus idssue and the
Asgociation is not contending that it

tock these actions because of its
religious beliefs.

After the Tnion filed these
charges, the Board conducted an

informal confidential investigation'to
determine whether the TUnicm had a
prima - [+*7] facie case. The
investigation was limited to
determining the content of the letters
and to whom they were mailed, and to
ascertaining whether the suspensicne -

were iIntended to discourage union
nembership. As a repult of ita
investigaticon the Board igsued a
formal complaint. The Association

immediately brought an actiom seeking
a declaratory judgment amnd injunctive
relief against the State BRBoard. It
challenged the State Board's assertion
of juriediction, alleging that it
violates the Religion Clauses of the
First Amendment and that jurisdiction
by the Bocard over lay teachers in
church-cperated schools is preewpted
by the Naticmal Laber Relaticns Act.
At a conference in the district court
judge's chanbers, the Association
agreed to file a motion .for summary
judgment  after it received the
defendant State Board's answer to its
complaint and stipulated that the
Union would be permitted to intervene,
The TUniom and the Board opposed the
Association'e motion for BUNMEXY
Judgment and the Board crose-moved.
The Asscciation's motion was granted
by United States District Judge Morris
E. Lasker upon his conclusion that the

State Board's assertion of
Jurisdiction violated the
Egtablighmeot [+*8] Clauge. The

district court enjoined the Beoard from
contiruing ite proceedings against the
Association.

The virtually identical issue was
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presented Dbut left unresolved in
Catholic Bizhop. There . a
clogely-divided Supreme Court held
that the Naticnal '~ Lebor Relations

Board (NLRB) lacked jurisdietion over
lay teachers because Congress had not
affirmatively indicated . that it
intended them to be covered by the
Natiomal Labor Relations Act (NLRA).
.8ince there is such a clear statement
of legislative intent in this case,
the district court concluded that it
must decide. the constitutional
question.

At the outset the .district court
held that First Amendment claims
raised in the Association's complaint
were justiciable. 573 F. Supp. 1550,
15532-54 (S.D.N.¥, 1583). It based this
holding on a finding that the "threat
of injury"™ to the 2Associatien's
religious freedoms was
‘real and imminent to conatitute a

justiciable case or controversy." Id.’

at 1554. Judge Lasker then reached the
First Amendment issues and held that
application of the Act to lay teachers
viclated the ' Establishment Clause
because it "threatens to produce
excessive entanglement between church
and . gtace. ¥ [*#*9] Id. at 1556. He
found that the threat of entanglement

arises because the Act's good faith

bargaining requirement might "lead to
negotiation over religicus matters”
and because the State Board has the
power to investigate umfair labor
practice charges in the course of
which religious issues might arise.
Id. at 1557. He gpecifically limited
his bLolding to lay teachers, ' as
cpposed to other church emplovees, id.
at 1558 n.49, and found it unnecessary
to rule on the Aassociation's free
exercige claim. Id. at 1556 n.36.

The district court alsc beld that
limitations in the collective
bargaining agreement would not cure
the conflict with the REgtablishment
Clauage. It found that an "SLRB
examination into whether the
Association has acted in good faith in
its dealings with the ([Union] may

vgufficiently -

reach religicus matters regardless of
the terms of agreement between the
parties. " Id.‘ at 1558. Finally, Judge
Lasker beld that the HLEA does not
preempt the State Board from asserting
jurisdiction over parochial schools.
This holding was based on bis finding
that the NLRA does znot apply to
parochial school teachers. The Board
and Union appeal from the dJdistrict
court's determination [**10] that the
Board’'s aesertion of jurisdiction is
unconstitutional, and the 2Association
cross-appeals the district courtta
holding that the Board's juriedictiom
is not preempted by the NLEA.

[#1165] II

We begin by considering the Union's
and the State's contention that the
Association's First Amendment claims
fail to meet the thresghold "case or
controversy" regqguirement of Articie
IIT of the Ceonstitution., 2 The Becard

and TUnion argue that Juring the
fourteen years that the Act'
provisions ‘have applied to

church-operated schoole, the Board has
handled wmany representation and unfair
labor practice proceedings involving
lay teachers at parochial sachooles and
none of these cases have invelved a
religious question or bhave required it
to inguire inte or interfere with
religious Dbeliefs. * In contending
that there wust be a factual record
developed before a .court strikes down
the assertion of a state agency's
Jurisdiction ag unconstitutional;
appellants rely cm Associated Press v.
National Labor Relaltions Board, 301
U.8. 103, 81 L. Ed. 853, 57 8. Ct. 650
(1837), which invelved a freedom of
the press challenge to NLRB
juriadiction over anewspapers. The
Supreme Court there ewxplained [**11}
that "courts deal with cases upon the

basis of the facts disclosed, never
with nonexistent and assumed
circumstances.® Id. at 132. The

Association responds that pexrmitting
jurisdiction over its labor relations
with its teachers would necessarily
implicate the Religion Clauses. The
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Agsoriation asserts that the Seventh
Circuit congidered and properly
dismissed the argument raised by the
Union and the Board when it stated:

The whole tenor of the
Religion Clauses cases
involving gtate aid to
schocle is that there does
not have to be an actual

trial run to determine
whether the aid can be
segregated, received and
retained as to secular
activities but it is
sufficient to strike the aid
down that ° a reasonable

likelihood ox possibility of
entanglement exists.

Catholic Bishop, 559 F.2d at 1i26.

2 As =a threshold matter, we
must decide whether the Naticonal
Labor Relations Act preempts the
State Board’'s jurisdiction. We

held that it does 1ot. If
Catholic Bishop had held that
teachers are within the

jurisediction granted by the NLRA
but are not *employees" within
" the meaning of that Aact, the

State EBoard would plainly be
preempted from exerciging .
Jurisdiction, See Bethlehem

Bteel Co. v. New York State Labor

Relaticons Board, 330 U.S. 767,
780, 581 L. Ed. 1234, 67 5. Ct.
1026 {1847) (Frankfurter, J.

concurring); NLRB v. Committee of
Interne and Residents, 566 F.2d
810 (2d cir. 1977), cert. denied,
435 U.5. 504, 55 L. Ed. 2d 455,
58 8. Ct. 1449 {1978) . But
Catholic Bishop held merely that
the NLEB did not have
jurisdiction over lay teachers
because there wae 1no clear
statement that Congress had
intended to cover them. 440 U.S.
at 506-07. The Catholic Bishop
Court =stated that absent psuch
affirmative indicaticn, the NLRB
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had mno Jjurisdiction ~because of
the rdifficult and sensitive®
issues that would be raised in
light of a teacher's critical
role in the religigus mission of
the s=school. Id, at 507. Thus,
this case is unlike Committee of
Interns and Regidents in which
the NLRB retained jurisdiction
over the employer, but deemed
regidents and internms not to be
employees within the wmeaning of
the Act. In this case the BState
Board has validly asserted
Jurisdiction because Congress did

not indicate that the NLRB had
jurisdictiom.
[x*12]

3 Appellants further urge that
the district court was incorrect
in presuming that the Act
presented the same threat of
entanglement found to exist under
the NLRA by the Seventh Circuit.
"But there is no dispute that the
Act is5 in fact patterned after
the NLRA, and appellants point to
no differences in interpretation
material te the entanglement
threat. See generally K.
Hanslowe, Procedures and Policies
of the New York State Labkor
Relations Board 9-14 (1964)
(comparison with National Act).

We agree with the aAspociation. The
Supreme Court,' affirming the S8Seventh
Circuit on other grounds,
distinguished Associated Press and
commented that *the record affords
abundant evidence that the Board's
exercise of jurisdiction over teachers
in church~operated schoole would
implicate the guarantees of the
Religion (lauses." Cethelic Bishop,
440 U.8. at 507. Moreover, in Felton
v. Becretary of Educatilon, 739 F.2d 48
{2d cCir.), cert. granted, 489 U[.5-.
878, 105 8. Ct. 241, 83 L. Ed. 2d 180
(1984}, we struck down a provigicn

that gave parochial achools in
disadvantaged areas the services
[**13] of public scheel teachers.

Under the facte of that case we could
find no principled basis to limit the
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Id,
case

state intrusion to secular aims.
at 66-67. We considered that
although there was nc [*1166] <xecord
evidence that . the .aid fostered
religion, id. at &7, and explained:

the Court

in relying
_ reasoned
of potentiale
rather than sancticning
case-by-case  determinations
of the precise level of risk
of fostering religion, since
such an empirical approach
would inevitably lead to
increaged litigation in an
area where scme degree of
certainty is needed to
prevent constant
controversy.

In our view,
has been wise
upon its
apprehension

Id. at 66. For the same reasons a .
justiciable controversy exists in- this
case. If we allow the camel to stick
its mose - into  the ' constitutionally
protected tent of religion, what will
follow may not always. be controlled. .
Thus, we must now turn to the question
of ' whether the camel .can be kept
firmly tethered outside.

i

The ‘First Amendment states:
"Congress shall make no law respecting
an establishment of =xeligion, or

prohibiting the free  exercise
therecf.” TUnder the facts of this
case, the claims under the
Establishment [**14] Clause and the

Frée Exercise Clavuse involve the same
congiderations and are not easily
divided and put into separate pigeon
holes. Nonetheless, for
organizational purposes, we will
digcuss the clauses independently of
each other.

We turn first to the Association's
argument that the State's assertion of
jurisdicticn " violates the
Establishment Clause. The Supreme

Court has made it «clear, when
diecussing the Establishment Clause,
that "teotal separation is not possible
in an ' absolute sense, [for slome
relationship between government and

religious organizaticne is
inevitable.® ILemor v. Kurtzman, 403
U.8. 602, 614, 290 L. Ed. 2d 745, 91 5.

Ct. 2105 (1971). It explained that
"the line of separation, far from
being  a tywall, t is a Dblurred,
indistinct, and variable  barrier

depending upeon all the clircumstances
of a particular relationship." Id. The
court has often found it useful to use
the familiar three-pronged test 4in
determining whether there has baen =a
violation of the Establishment Clause.

[1] Whether the
challenged law -or conduct
has: a secular purpose, [2]
_whether its. principal . or
primary effect iz to advance
or inhibit religion, and [3]
whether it creates an [**15].
excesaive entanglement': of.
government with religion.

Lynch 'v. Donnelly, 465 U.5. 668,
i04 - 8. CL. 1355, 1362, 79 L. Ed. =2d
604 (1984). The parties do not dispute
that the Act has a secular purpose and
that its primary effect is not to
advance or inhibit religion.
NHonetheless, the district court found
that assertion of jurisdiction undexr
the Act wviolates the Establishment
Clause because it threatens to produce

an excessive administrative
entanglement of government with
religion.

The court below reached  this

cenclusion by relying on two aspects
of Btate Board oversight. First, it
found that there wae an "imminent
possibility" that the Association.
would be required to bargain with lay
teachers on religious subjects.
Second, it found that in the event of
an alleged unlawful discharge, the
State Board might have to determine
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whether an asserted religious reason
wag a valid part of church deoctrine.
With respect to the degree of
enteaglement that resulte from the
" duty to bargain over serular terms and
conditions of employment, the district
court  misapprehended the degree of
supervision that the duty to bargain
eagtalls, and the nature of the state
intrusicn intoc the bargaining [*+*16]
Process. With respect to unlawful
discharges, a recent Supreme Court
ruling reveals a principled basis for
an accommodation in the relztiomship
between church and stata.

We begin our analysis by examining

the Asscciation's duty to bargain. The

State Board's relaticnship with the
religiocus scheols over  mandatory
subjects of  Dbargaining does not
involve the degree of "surveillance®
necessary to find exceasive
administrative entanglement. In the
three key Supreme Court cases
addressing excegaive administrative
entanglement, Lemon v. Kurtzman, - 403
U.5. 602, 29 L. Ed. 2d-745, 981 8. Ct.
2105 (1971), Meek v. Pittenger, 421
U.S. 349, 44 L. Ed. 2d 217, 95 8. CE.
1753 [*1167) (1975), and Wolman v.
Walter, 4332 UI.8. 229, 53 L. Bd. 2d
714, 87 5. Ct. 2593 (1977), states
attempted to provide aid to support
certain secular aspects of classroonm
instruction in parcchial schools. In
these three cases the Supreme Court
helid that the aid resulted in
excegsive administrative entanglement,
finding that the restrictions imposed
to ensure sBecular use of the funds
would inevitably reguire
"comprehengive, discriminating, and
continuing state surveillance." Lemon,
403 DU.85. at 619; [**17] Meek, 421
U.8. at 370; Wolman, 433 U.5. at 254.
This is- quite unlike the gituation
here where the Btate Board's
supervieion over the collective
bargaining process is neither
comprehensive nor continuing.

Further, it bhes been held, for
example, that although applicaticon of
Title VII of the Civil Rights Act to

lay teachers at a religious college
would often invelve "a wide ranging
investigation into many aspects of the
College's hiring practices,"” such
supervision did not constitute
rongoing interference with the
College's religiocus practices." EEOC
v. Mississippi College, 626 F.2d 477,
487-88 (5th Cir. 1980). State Board
Procedures are no wore . intrusive for
these purposes than EEOC procedures.
Firgt, an employer's good faith is put
in issue cnly if a union or individual
brings a charge; the &tate Board
itself cannot initiate an unfair labor
practice proceeding. In this case,
the record demonstrates that the Union
had not brought a charge during a
decade of collective bargaining.
Second, the ten unfair labor practices
gpecified in § 704 of the Act are

entirely secular. Third, a labor

relations examiner muest . limit
investigation to .those issues that
pertain directly to [**18] the unfair
labor practices set forth in the
charge. The Administrative Law Judge
wust sgimilarly limit the inguiry if
there is a hearing. Finally, an orxder
issued by the State Board iz not
self-enforecing. A "church-operated"
schocl believing itself aggrieved by
such an order may refuse to comply and
raise a Firgt Amendment defense when
and 4if the Board seeks Jjudicial
enforcement of its order.

The Asscociation relies, as did the
Beventh Circuit in Catholic Bighop, on
a passage from an article on
collective bargaining in colleges and
universities:

Once a bargaining agent
has the weight of statutory
certification behind it, a
familiar process comes into
play. First, the matter of
salaries is 1linked to the
matter of workload; workload
iz then related directly to
class size, clags size to
range of offerings, and
range of offerings, to
curricular policy . . . .
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This transmutation of
academic policy into
employment terms is not
inevitable, but it is guite

likely to occcur.

Collective Bargaining in
67 Mich. L. Rev.
(footnote omitted).

Brown,
Higher Education,
1067, 1075 (1969)

We decline to f£follow the Seventh
Circuit down this slippery slope.
Although this [*%*13] passage may
accurately deecribe . the bargaining
process,, the conclusion that the state
ism ::.nevit:ably forced to

involved in all of these issues

misconceives the State's role in that ’
It is a fundsmental tenat of

process,
the . regulation . of collective
bargaining that government brings
private parties to the bargaining
table and then leaves them. alone -to
work - through their” problems.

to agree on .specific terms. All it
can do is oxder an employer who
refuses to bargain in good faith to
return and bargain on the mandatory
bargaining subjects,. all of which are
secular. ' The Asscciation apparently
argues that it is the ~Lilliputian

* bonds" that emanate from informed
persuasion at the bargaining table
that lead to entanglement between

church and state. See (Cox, The Duty
to Bargain in Good Faith, 71 Harv. L.
Rev., 1401, 1409 (1958). In effect the
Association contends that the state
would be compelling it te do something
that it must choose to do voluntarily
or nct at all, But as the PFifth
Circuit stated in EEOC v. Migsissippi:
"That faculty members are expected to
gerve as exemplars of practicing
Christians does not serve to make the

terms [**20] and. conditions of their
employment matters of church
administration and thus [*1168]

purely of escclesiastical concern." 626
F.2d 477 at 485. Thus, the duty to
bargain does not involve excessive
administrative entanglement between.

1985 T.8.
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become

The
government cannot compel the parties -

© Court
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church and state.

The second ground for the district
court's finding - of excessive
administrative entanglement was that
the State Board's Jjuriediction wonld
require it teo determine the validity
of asserted religious motives as part
of church doctrine. Thus, were a
teacher who marries a non-Catholic to
refuse to agree to raise her children

‘Catholic and later be fired, ¢the
Board, in determining whether the
asserted reagon for discharge was
pretextual, would havée to decide

whether requiring such an agreement
was part of church dogma. The Board
and Union urge that the Board would .
have no reason to inguire into the
content or validity of chuxch

doctrine. They argue that courts and
administrative agencies often have
been called upon to determine whether
‘religious beliefs are sincere. In
United States v. Seeger, 380 U.8. 183,
13 L. Ed. 2d 733, 85 §. Ct. 850
{1965}, for example, the SBupreme Court

found that when an individual asks for
a draft exemption [**21] on religiocus
grounds, the local draft board and the
are to “"decide whether the
beliefs professed by a registrant are
gincerely held and whether they are,
in  his own schene of things,
xeligious.™ Id. at 185.

In the present casme it is not the
ingquiry imto whether a belief is
sincerely held by an individual that
is at issue. Rather, it is the
possibility of recurrent questioning
of whether a particular church
actually holds a particular belief.
We agree with the Seventh Circuit that
in order to demonsgtrate the sincerity
of the belief held, "the bighop . .
would have to eliminate the prete.xtual
aspect of claimed justification which
would involve the matter of showing
the walidity [as part of church
doctrine]l] of the claimed doctrinal
position advanced." Catholic Rishop,
559 F.2d at 1129, Inevitably this
would lead to the degradation of
religion. One of the primary purposes
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of the Establishment (lauss was to
avoid Fjust this result. Thus, the
First Amendment prohibitsz the State
Board from inguiring into an asserted
religious motive to determine whether
it is pretextual.

The guestion remains whether this
limitation of the State Board!s powers
should  preclude it £from [*%22}
asserting jurisdiction. We think not.
The Board does not become "a toothless
tiger" because of this rein on its
powers. It is et:i1l free to
determine, using a dual motive
analysis, whether the religious motive
wae in fact the cause of the
discharge. See, e.qg.., NLRB v.
Transportation Management Corp., 462
U.8. 383, 103 5. Ct. 2468, 76 L. Ed.
2d 667 (1983) (aeserted reason was not
motivating cause because others had
engaged in the same misconduct and had
not been disciplined). Other circuits
bhave made a similar accommedation by
permitting the EEOC to  assert
jurisdiction but precluding it from
determining whether an asserted reascn
ia opretextual. See, e.g., EBOC v.
Missisgippi College, 626 F.2d at 485,

The Beventh Circuit considered and

rejected such an accommodation
stating:
"The rule ies well
established that although
ample +valid . grounds may

exist for the discharge of
an employee, that diecharge
will wviclate § 8({a) (3) if it
wae in fact motivated, even
partially, by the employese's
unicn activity."

We fail to comprehend the
real possibility of
accommodation in the present
centext without  someone's
constitutional rights being
violated which in turn
[*%23] would seem to
preclude the possibility of

~ viclation

" Supreme Court
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accommodation as an answer

to the cbviation of the
religious entanglement
problem.

Catholic Bishop, 555 F.2d at 1130

(quoting NLRB v. The Pembeck 01l
Cozp., 404 F.2d 105, 109 (2d Cir.
1968), vacated on other grounds and
remanded, 355 UDU.S. 828, 89 S. Ct.

2125, 23 L. Ed. 2d 737 (1969)). We
agree with the Seventh Circuit that in
cases involving lay faculty the Board
should not be allowed to find a
simply becawse anti-union
animus motivated [*1269] a discharge
"in part." HNonetheless, we adopt the
accommodation that the Seventh Circuit
rejected. It is clear that the
seeks to accommodate
apparently irreccncilable interests in
the labor area where poesible. See,
e.g., NLRB v. Gissel Packing Co., 3295
U.8. 575, 616-17, 23 L. Ed. 2d 547, 89
5. Ct. 1918 (1969} (finding no First
Amendment free speech right to commit

unfair- labor practice). Such an
accommodation 4is pogsible in  this
case. The - Board way  -- consistent
with the Firgst Amendment -- protect

teachers from unlawful discharge by
limiting its finding of a vioclatiom of
the collective bargaining agreement to
those cases 1in which the teacher
[**24] would nct have heen discharged
"but £for® the wunlawful motivation.
See Transportation Management, 462
U.8. 3832, 103 8. (Ct. 2459, 7¢ L. Ed.
2d 667, Were the Board allowed to
apply an "in part" test in addressing
an asserted religious motive, an order
based on such a finding would violate
the First Amendment. A parochial
school might be forced to reinstate a
teacher it otherwise would have fired
for religious reasone simply because
the school administration was also
partly motivated by anti-union animus.
To avoid this unconstituticnal result,
the Board therefore nay order
reinstatement of a lay teacher at a
parochial schocl only if he or she
would not have been fired otherwise
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for asserted religious reasons.

Where a principled basis exists, az
it does here, to limit state aid to or
regqulaticn of parochial schools, an
attempt should be made to accommodate
the interests of church and state
mnder the Establishment Clause. Such
accommodation firmly tethers the State
Board's jurisdiction cutside the
constitutional tent that protects the
Associaticn's First Amendment rights.

Iv

For basically the seme reasons, we
reach the same result with respect to
the Association's Free Exercise [*%#25]
claim. The Association, quoting the
Seventh Circuit im Catholic¢ Bishop,
first argues that
act of certification of the union
necesgarily alters and impinges upon
the religious character: of all
parochial schools." 559 F.2d at 1123,

Support for such an sbsolute view is.

found neither in case law nor  the
history of the PFirst Amendmert.
First Amendment guarantees that all
are free to believe and free to act in
the exercise of . their -
convictions. Freedom to believe -is
abgolute. Freedom to act is not. &See

Cantwell v. Conmecticut, 310 U.5. 296, -

303"04:
(1540} .

84 L. Ed. 1213, 60 8. CE. 80D

A determination of whether state’

regulation of the way the Association
actg in its relations with its lay
teachers viclates free exercise
requires a balancing test. The burden
the state imposes on the Association's
exercise of its religious beliefs must
be - weighed against the State's
interests in enforcing the Act. We
must consider whether: (1) the claims
presented were religious in nature and
not Bsecular; (2) the State action
burdened the religiocus exercise; and
(3) the State interest was
sufficiently compelling to overkide
constitutional right of
‘exercize of religion.  See
Yoder, 406 U.S. 205,

[*'*'25]
Wiscopsin wv.

. {Pemmeylvania's

"the very' threshold.

The

religious. gSee Lemon v.

free .
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214-15, 32 L. Ed. 2d 15, 32 B.- Ct.
1526 (1972); Sherbert v. Vermer, 374
U.5. 398, 4p7, 10 L. E4. 2d %65, 83 5.
Ct. 1790 (1963}). See alsoc Giammella,
Religious Idberty, Nonestablishment,
and Doctripal Development, Part I.
The Religious Liberty Guarantee, BO
Harv. L. Rev. 1381, 1390 (1967).

A

We firgt turn to whether the claims
presented here are religicus and not
seciular. Courts have long - upheld
regqulation that wnerely causes economic
hardship ‘or inconvenience. See, e.g.,
Braunfeld v. Brown, 366 U.S. 589, 6 L.
Ed. 2d 563, 81 S§. Ct. 1124 (1961)
Sunday closing  laws
did - mot wviolate free exercise of

Orthodox . Jewish ‘merchants). Many
matters that " pertain to private.
echools ' are already subject to
governmental requlation. The
Association .. wmust - meet ‘.state
regqulrements . for. fire inspections,

building . and zoning  regulations- and

- compulsory echool  [*1170]  attendance

laws, - all -.of -which - regulate
conduct of the Association's schools.
Kurtzman, 403 U.8. at
614; see also Wolman v. Walter, 433
U.8. at 240 (state may test teachers
to ensure minimum education standards
are [**271° met); Plerce v. Society of
Sisters, 268 U.S. 510, 69 L. Ed. 1070,
45 8. Ct. 571 (1525) (state, under its
police power, may regulate and license
parochial scheols).

may claim

Nor the that any
interference by the state in church
affaire violates First Amendmeant

rights be grounded on the history of
the Amendment. Rummaging about in the
attic of First Amendment history is
not always helpful. The religious
concerns of the drafters of the Bill
of Rights and those faced today are
over two-hundred years spart.
Honetheless, a brief lcook back reveals
that the two Founding Fathers most
closely identified with the Religion
Clauses focused not on regulation of
conduct, but on separation of church
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and state and the unalienable right to

freedom of religious belief. Their
concern was more to prevent the
establishment of an auwthoritarian

state church like, for example, the
Church of England, than it was with
state regulation. As Thomas Jefferson
explained in the letter that contained
his oft-cited phrase concerning the
"wall of separaticn,% asven though the
legislative powers of government do
not reach opinions, they do reach
conduct. .Letter from Thomas Jefferscm
"to & Committee of the Danbridge [**28]
Baptigt Agsocigtion (Jan. 1, 1802),
The Life and Selected Writings of
Thomas Jefferson - 332-33 {Modern
Library ed. 1944); gee also Memorial
and Remonatrance Against Religious
Assessments, B The Papers of James
Madiscn 258, 29% (1873).

B

The Aesociation does not contend
that collective bargaining is contrary
to the beliefs of the Catholic Church.
Not only does the Act not compel a
belief in the value of collective
bargaining, see Cap Santa Vue, Inc. v.
NLRB, 137 U.B. App. D.C. 385, 424 F.2d
883, 886-8% (D.C. Cir. 1970), but the
Encyclicals and other Papal Messages
make clear that the Catholic Church
hae for nearly a century been among
the staunchest suppoxters of the
righte of employees to organize and
engage in collective bargaining.
Kryveruvuka, The Church, the State and
the Natiomal Labor Relations Act:
Collective Bargalning in the Parochial
Schools, 20 Wm. & Mary L. Rev. 33, 52
n.74 (1978). That strong commitment to
social and ecomomic justice and
collective bargaining was recently
reaffirmed in the draft of the
Catholic Bishope' Pastoral Letter of
November 11, 1984, See N.¥Y. Times,
Wov. 12, 1984, at Bll, cole. 5 & 6.

Thus, the constituticmality of the
[*+29] Board's assertion of
jurisdiction must only be considered
with respect to its direct effect on
religious beliefs. To find that an
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enactment viclates the right to free
exercise of religious beliefs, "it ig
necessary . . . for one to show the
coercive effect of the enactment as it
operates agaipmet him in the practice
of hie religion." Schoel Digtrict v.
Schempp, 374 U.8. 203, 223, 10 L. Ed.
2d B44, 83 8. Ct. 1550 (1963). The
injury must be "a demonstrahle
reality,”™ not merely a speculative
possibility, Beck v. Washington, 369
U.S. 541, 558, 8 L. Ed. 2d 98, 82 S.
Ct. 955 (1962), and compliance with
the regqulation wmust - be directly
contrary -’ to claimant's religicus
beliefs. Wigcopnesin v. Yoder, 406 U.S.
at 214-15. -We have already addressed
both the claim that Board juriediction’
might require reingtatement of an
individual who otherwise would have
been fired for religious reasons, and
the - claim’ that the duty teo baxgain
over the secular terma and conditions
of employment imposes a burden on the
Church. For the reasons discuesed in
Part III, and Dbecause of the
restrictions we have placed on the
Board's power, these claims do not
burden freedom of religious exercise.

c

But [**30] a lingering gquestiecn
remaing as to whether &8tate Board
jurisdiction may dimpermigsibly chill
free exercisze rights; [*#11711
whether, as the Seventh Circuit found,
*to minimize friction between the
Church and the Beard, prodence will
ultimately dictate that the bishop
tailor his conduct and decisions te
'steer far wider of the unlawful zone!
of impermissible conduct.® 559 F.24 at
1124 (quoting Speiser v. Randail, 357
U.8. 512, 2 L. Bd. 2d 1460, 78 5. Ct.
1332 (1958)).

It is necessary., then, to decide
whether this indirect and incidantal
burden on religion is justified by a
compelling state interest. See, e.g.,
Cantwell v. (onnecticur, 310 U.S. at
307-08 (Jehovah's Witness's conviction
for soliciting religious contributiona
was reversed because there existed no
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compelling state intérest); Sherbert

v. Verner, 374 U.5. 398, 406-09, 10 L.
Ed. 2d 965, 83 §. Ct. 1790 (state law.
that denied Seventh Day Adventist
unemployment compeneation violated -
free exercise clause because state had
no compelling dinterest). Here a
compelling . state interest exists.

State labor laws are essential to the

preservation of industrial peace and a

sound eccnomic order. Upon approving
the 1968 [**31]
employees of religiows -associatioms
and others within the coverage of the
State Labor Relations 2aAct, Governor
Rockefelier characterized it as the
most important amendment to the Labor
Law in recent years, stating:

These workers will mnow
enjoy the full protection of
the State Labor Relaticns
Act so that they may bargain
collectively  with  ‘their
reepective employers through
representatives of their own
choice. Thesee- basic rights
and privileges -have 1long
been enjoyed by mnearly all
other workers in the State
and the bill recognizes that
it dis po longer appropriate
to distinguish betwéen
categories of employers. with
regard to the protecticn of
these essential rights.

1968 N.Y¥. Sese. Lawe (McKinney's),
ch. B30 at 2389 (amending N.¥Y. Labor
Law § 715). There is a compelling
public interest in finding that all
unions and employers have a duty to
bargain collectively and in good
faith. Cap Sapta Vue, 424 F.2d at B30

amendment bringing-
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. See NLRB v. Jones & Laughlin Steel
Corp., 301 U.S. 1, 42, B1 I.. Ed. 893,
57 8. Ct. 615 (1837). Thue, even if
the exercise of Board jurisdiction has
an indirect and incidental effect on

employment decisions in parochial
schoole involving [*+32] religious
iggues, this minimsl intrusien is

justified by the State's compelling

interest in collective bargaining.

v

The judgment appealed from insofar
ap it held there was no preemption by
the WNaticnal Labor Relatiems Act is
affirmed and  the  Association's
cross-appeal is dismissed. Inscfar as
the judgment granted summary judgment
and injunctive relief in favor of the
plaintiff Association upon a f£indiag -
of 2 First Amendment +violation, it is
reversed and the case is remanded with
directicme to enter summary Jjudgment
in favor of the defendant State of New
York permitting it to exercise its
juriediction over the Agsociatiomn in
accordance with this opinion.

DISEENT BY: PRATT

DISSENT

PRATT, Circuit Judge, dissenting:

Although I agree with the majority
opinien on the preemption issue, I
diggent on the constitutional issue
for the reasons set forth in Judge
Lagker's cpinion below, 573 F. Supp.
1550 (S5.D.N.Y. 1983) and in the
geventh circuit's copiniocn in Catholic
Bishop of Chicage v. NLRB, 559 F.2d
1112, affirmed on other grounds, 440
U.S. 490, 82 5. CL. 13132, 59 L. E4d. 2d
533 (7th Ccir. 1977).
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[*852] OPINION

KEITH, Chief Justice.

The Minnescta Federation of
Teachers, on behalf of certain lay’

employees: of Hill-Murray Higk School,
petitioned the Minnesota Bureau of

Mediaticn Services (Bureaun) for
determination of an appropriate
bargaining unit and certification
[*%2] a8 exclusive representative

under the provisions of the Minnesota
Labor Relaticns Act (MLEA or Act),
Minn. Stat. § 179.01 - .17 (1950).
Hill-Murray High School (Hill-Murray)
moved to dismisgs the petition and
asserted that Bureau Jurisdiction
would directly infringe wupon their
rights under both the federal and
state constitutions. The Bureau
denied the motion to dismise the
petition, determined a bargaining unit
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and ordered an election. The members
of the bargaining upit wvoted in favor
of representation and the Bureau
certified the Minnesota Federation of
Teachers as the exclugive
representative. The court of appeals
reversed the Bureau's decision holding
that the state was prohibited by the
religion clauses of the state and
faderal constituticns from applying
the MLRA to a religiocusly affiliated
high scheol.
Teachers v. Hill-Murray High Sch., 471
N.W.2d 372 (Minn. App. 199I)J. We
reverse. '

I.

Hill-Murray High School was created -

by the 1571 merger of Hill High School
" for boys and Archbishop - Murray
Memorial High 8chool for girls. The

migsion of Hill-Murray High School is -
"to provide a well-rounded quality -

education im a Christian context.
j**3] The pursuit of excellence in
all areas of learning -and perscnal
growth is integrated with a deepening
faith 3in Christ’s message for vhole
and effective living.”
High Schoal, Faculty and
Handbook, 1988%-80 at 3. This mission
ie reflected in the activities and

atmosphere of the school. The vast
majority (80% - BS%) of students and
teachers are [*860] Catholie

although only teachers of religion are
required tc be Catholic. The school
observes the Catholic - seasons and

holds at least one Mass per month |
which all students and teachers are’

expected ¢o attend. The school
cperates a campus minietry and there
is daily prayer in the classrooms. A
religion department provides formal
theclogy and religious instruction for
the students. The satudents are
required to take religion couxrges each
trimester. The religiom teachers are
certified by the Arxchdiocese and may
be removed from employment by the
Archbisghop. The Archbishop reviews
and oversees the church doctrine that
is taught at the school.

Hill-Murray Fed'm of

" Hill-Murray

Hill-Murray -
staff -

Hill-Murray ds also a college
Preparatory secondary schopol at which
students study mathematics, history,
English, science, music, etec. and are
able to participate in debate,
theatre, = student [#%4] council,
athletics, the Yearbook, Quiz Bowl,
Homecoming,” and im all the other
myriad activities that wmake up the
typical = Minnesota high school
experience. Hill-Murray is accredited
Ly. the North Central Associaticon
Comuissicn on Schools in compliance
with the requirements of the State
Board of Education. The gchool
receives public aid on behalf of the
students = for textbook subsidies,
counseling, guidance, health services,
and transportation.

The school is operated by the
Education Agscciation,
Inc. (Association) which leases the
school premises from the Bt. Paul
Priory. The Asgociation is a
non-profit corpcration  incorporated
undex the lawse of Minnesota.
Membership in the Association is
composed of the parents and legal
guardians of the children who are
enrclled at the school . The
Asscciation is governed by a fifteen
perscn Board of Education. The Board
of Education’ coneists of twe persons
appointed by the Archbishop, three
perscma appointed by the Priorese of
the St. Paul Priory, the president of
the Hill-Murray Fathers Club, the
president of the Hill-Murray Mothers
Club, - six perscns elected by a
majority of the Assocciation and two
persons appointed by the majority
[#*5] of the Board of Educaticn. The .
Board of Education bhas the final
authority for school policy and also
haeg responsibility for Betting
budgets, establishing salaries and
appointing the superintendent.

are under contract
with the administration of
Hill-Murray. The removal of teachers
from employment is sublect to the
provisions of thepe contracts. They
are regquired te support the teachings

The teachers
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of the Catholic Church with respect ta
faith, morals, and specific doctrines
of the church. The Faculty and Staff
Handbook outlines many of the school
policies including the  grievance
procadures and non-salary conditions
of employment. Hill-Murray bhas a
voluntaxy grievance procedure to be
uged in the resolution of disputes.
Under this procedure, the complainant
negotiates firsgt with the person with
vhom the complainant has a grievance.
Unresclved grievances are referred up
the chain of authority wuntil they
reach a Review Committee of the Board
of Education. There is also a salary
negotiating committee that comsists of
teachers, administrators, and members
of the Board of Education. It is not
a cellective bargaining procesa and
Hill-Murray is not formally bound to
continue recognition [*%*§] cf the
conmittee. Non-salary conditione of
employment, as defined in the Faculty
and Staff Handbook, include a
description of the basic duty day
{five teaching periods and one
prefecting period), gixth class
teaching assigoment, health insurance,
retirement program and procedure,
unemployment insurance, tenure policy,
substituticn compensatien, school
related damage or loes ©of personal
property, and professional liability
insurance.

In 1989 the Hill-Murray Federation
of Teachers petitioned the Bureau for
determination of an appropriate unit
and certification as exclusive
representative of certain lay
employees. The Bureau conducte
electione pursuant to the MLRA to
determine whether employees wish to be
represented by a labor organization
for the purposes of collective
bargaining regarding [*861] xrates of
pay, wages, hours of employment and
conditions of employment. See Minn.
Stat. § 172,16 (1930). Once the
Bureau has certified an exclusive
representative for bargaining, it has
no ongoing authority to require
parties  ,to negotiate or to order
sanctions against the parties. Any

*B60; 1992 Minn. LEXTIS 208,
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unfair labor practice must be resclved
in district court pursuant to Minn.
Stat. § 179.14 (1%%0). The BRureau
[##7] held hearings over the course
of several days and ultimately issued
an order determining a bargsining unit
and directing =amn election. The
bargaining  unit was composed of
teachers, counselors, and librarians,
and excluded employees in supervisory
positions, the teachers in the
religion department, and the
elementary aschool music teachers. 1
Eighteen of the twenty-seven members
of the bargaining unit voted in favor
‘of representation by the Minnesota
Federation of Teachers. The Bureau
certified the Minnesota Federation of
Teachers as the exclusive
repregentative. The Minnesota
Federation of Teachers is a local
unicn affiliated with the American
Federation of Teachers and the
AFL-CIO.

1 The Bureau decided that it
did not need to address the issue
of cleric inclusion or exclusion
a8 no individual whogpe voting
eligibility was at issue at the
hearings was a cleric. Clerics
are prohibited by canonical law
from joining labor unions.

Hill-Murray raised constitutional
objections to the Bureau's assertion
[#*8] from the very
beginning. Tha Buresau, while
cognizant of the constituticmal issues
implicated by the application of the
MIRA to Hill-Murray, appropriately
declined to address the comstituticnal
igsues and specifically preserved them
for consideration by the courts.

Hill-Murray appealed the Bureau's

asserticon of juriadiction to the
Mimnescta Court of Appeals. The court
of appeals reversed the BRureau's

decigion certifying the wmion as the
exclusive representative on state amnd
federal constitutional grounds.
Hill-Murray PFed'n of Teachers v.
Hill-Murray High Sch., 471 N.W.2d 3272
(Mipn. App, 1%91). The Federation of
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Teachers and the State of Minnescta
Bureau .of Medization Bervices
petiticned this court for Ffurther
review.

II
The issues before us are:

1. Does the Minnesota

Labor Relations Act
statutorily exclude
religiously affiliated

organizations, employers or
employees from coverage?

2. Does the application
of the Minnesgota Labox
Relaticne Act to Hill-Murray
violate either the free
exercise orf egtablishment

clause of the first
amendment of the  Federal
Constitution? :

3. Doess the application
of the Minnescta Labor
Relations Act to Hill-Murray
violate [**9] the freedom
of conecience clause of the
Minnesota Constitution?

4, If applicatiom of the -
Minnesota lLabor Relations
Act to EHill-Murray ie not
unconatitutional, does the
record support the wunit
determination by the Bureau?

III.

The question of  whether lay
employees of a church affiliated
scheol may crganize under the
provigions of the MLRA ig one of first

impresgion in this cocurt. The United

Statee Supreme Court, in addressing
espentially this issue, zruled that
because Conaress did not intend for
the National Labor Relations 2Act
(NILRA) to cover religious institutions
that the HNaticnal Labor Relations
Board (NIRR) did not have jurisdiction
over teachers im a church cpexated

(CCcH) P57,032

school. NLRE v. (Catholic Bishop of
Chicago, 440 U.S. 490, 59 L. Ed, 2d
533, 99 8. ct. 1313 {1979). The
Suprems Court's reliance on statutory
construction to resolve what they
characterized as rdifficult and
sensitive gquesticna" allowed them to

avoid deciding the inberent
‘constitunticnal questions. IXd. at 507.

The MLRA, though similar to the
NLRA, is not identical and this court
is [*8E82]} free to construe our
statute in accordance with our state
lawa and history. Willmesr Poultry Co.
v. Jomes, 430 F. Supp. 573, 575 n.2
(D. Mipo. 1877). [*+10] The MLRA
defines "employer" to include:

All peresons employing
" others and all persoms
acting in the Interest of an’
employer, but ' does . not
include the state, or any
" political or governmental
subdivision thereof, nor any
person subject  to the .
Federal Railway Labor Act,
as amended from time to
time, nor the state or any
political or governmental
subdivision therecf except -
when used in Section 179.13.

Minn. Stat. § 179.01, subd. 3 (1990).
The definition of ‘'"employees" under
the MLRA includes "the accepted
definition of the word * * * but does
not include any individuals employed
in egricultural labor or. by a parent
or spouse or in domestic service of
any person at the person's own home."
Ninn. Stat. § 179.01, subd. 4 (1580).

Neither employers nor employees of
a religiously affiliated association
are expressly excluded in the MLRA.
An analysis of the legislative hisgtory
reveals that there was no
conslderation by either the Minnescta
Bouse or the Senate as to the
application of the 2Act to church
affiliated organizations and their
employees. We have previcusly
analyzed the coverage of the MIRA and
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those who are not
excluded by the
[**#21] regarded
definitions.

held that
spebifically
legislature must be
as within the
Northwestern Hosp. v. Public Bldg.
Serv. Employes’' Union Iocal No. 113,
208 Minn. 388, 383, 294 N.W. 215, 217
(1940) (*Since the legislature
gpecified certain exemptions, the most
practical dinference dis that all
intepded were mentioned."). The laws
of statutory construction in Minnesota
also support inclusion of Hill-Murray
and its employees within the coverage
of the act. Minn. Stat. § 645.1%9
(1990) ("Bxcepticns expressed in a law
shall be construed to exclude all
others."). In light of the language

of the Act, the =bsence of legislative =

intent to exclude religiously
affiliated organizations, stare
decisis, and the Minnesota rules of

statutory comnstruction, we conclude
that Hill-Murray is covered by the
MLEA unless constitutional limitations
prohibit such coverage.

IvV.

The First Amendment of the United.

States Constitution states that
"Congress shall make no law respecting
an establishment of religion, or
prchibiting the free exercise thereof

* &« * " g o Const. amend. I. These
protections of religicon were first
applied to the states in 1940,
Cantwell v. Comnecticut, 310 U.5. 296,
84 L, Bd, 1213, 60 5. Ct. 500 (1540)}.
[#+12]

The Supreme Court recently altered
its free exercise analysis in
Employment Division, Department of
Human Resources of Oregon v. Smith,
494 U7.S. 872, 108 L. Ed. 2d 876, 110
&. CL. 1585 (19%0). The Smith majority
cast aside the previously utilized
balancing test in favor of a wore
narrow analysis. The balancing test
allowed a burden on the exercise of
religion only if the state's interests
outweighed the degree of impairment of
free exercige rights. Sherbexrt v.
Verper, 374 D.5. 3%8, 10 L. Ed. 2d

*8E62; 1992 Minm. LEXTS 208,
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865, 832 8, Ct. 1790 (1963); see also
Bob Jopes Univ. v. United States, 461
U.5. 572, 76 L. Bd. 24 157, 102 8. Ct.
2017 (1283); United States v. Lee, 455
U.56. 252, 71 L. EBd. 2d 127, 102 8. Ct.
1051, 4% A.F.T.R.2d (P-H) B02 {18582);
Thomss v. Review Bd., 450 U.S. 707, 67
L. Ed. 2d 524, 101 5. Ct. 1425 (1981).
The Smith analysis bolds that a
generally applicable and otherwise
valid regulatory law which was not
intended to regulate religious conduct
or belief and which incidentally
burdens the free exercise of religicn
does not vioclate the free exercise
clause of the first amendment. Smith,
454 U.S. at .878. -Smith retained the
compelling interest test for so called
hybrid situations in which the
regulatery law impacts the free
exercise of religion and some [**13]
othex constitutionally protected
interest. Id. at 881-82.

There is no dispute that the MLRA
is a valid law of genexral
applicability  [*863] and does not
intend to regulate religious conduct
or beliefs. Hill-Murray argues that
the facts present a hybrid situation
akin teo that in Wisconsin v. Yoder,

406 U.8. 205, 32 L. Ed. 2d 15, 92 5.
CL. 1526 (1972),- and that the
compelling interest balancing test

should be applied in lieu of Smith.
We find no hybrid interest on the part
of Hill-Murray and mnote that the
rights of parents in the education of
their children as outlined in Yeder
are altogether different than the
rights of a religlously affiliated
employer with respect to the contrel
of and authority over their 1lay
employees. 2 We also find no baeis for
Hill-Murray's argument that Smith
applies only to criminal laws. See
Vandiver v. Hardin County Bd. of
Educ., 525 F.2d 927, 932 (6th Cir.
1931} ; Salvaticn Army v. Department of
Community Affairs, 518 F.2d 183,
194-95 (3d Cir., 1890).

2 Even if we did find a hybrid
interest, under the compeliing
state interest balancing test, we
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conclude that the application of
the MLRA is not uncomstitutional.
The balancing test anmlysis is
discussed under
Constitution, section V.

[**]14] In accordance with Smith,
we hold that the right to free
exercise of religion deoeas not imnclude
the right to be free from neutral
requlatory laws which regulate only

secular activities within a church
affiliated institution. The
“application of the MIRA to labor
relationg at Hill-Murray doee not
viclate the Ifree exercise clause of
the Federal Consgtitution. To heold

in the words of the
Supreme Court, allow
"become a law unto
454 U.8. at’ 879
U.5., 98 United

otherwise would,
United States
Hill-Murray to
[itself] . Smith,
(citing Reymolds v.

States 145, 157, 25 L. Ed. 244
(1879}). ’

The establishment clause is the
gsecond facet of filrst - amendment

analysis and prochibits the making of
laws Vrespecting an establishmemt -cof
religion." U.S. Const. amend. 1. We
believe that the church-labor
relations issues presented here are
most appropriately analyzed under the
free exercise clause ‘and that the
establishment c¢lause challenge raised
by Hill-Murray is actually a free
exercise gqueztion. See Douglasg
Laycock, Towards a General Theory of
the Religion Clauges: The Case of
Church Labor Relations and the Right
to Church Autonomy, 81 Colum. L. Rev.
1373, 13B4 (1981) [**15] {"Requlation
that burdens religion, enacted because
cf the government's general interest

in regulation, is gimply not
. establishment. Magic words like
'entanglement' can not make it so * *
*. Courts that bhave analyzed the
church labor relations c¢asea in
establisbhment clause terms have
invcked the wrong provieion.").
¥evertheless, we realize these issues
are being analyzed under the
establishment clauge in some

Jurisdictions and for this reason we

the WMinnesota

- .
* dispute that omly the third prong is

will congider the establishment
clause. Sees, e.g., NLRB v. Hanma Boys
Ctr., 5940 F.2d 1295 (8th Cir. 1991}
cert. de_nied, 119 L. Ed. 2d 586, 11z
5.Ct. 2965 (1932); Catholic High Sch.

Ass‘n of Archdiocese o©of N.Y. v.
Culvert, 753 F.2d 1161 (2d Cir. 1285};
Volunteers of America-Minnesota-Bar

None Boys Ranch v. NLRB, 752 F.2d 345
{8th Cir. 1985) cert. denied, 472 U.S.
1028, 87 L. EBd. 2d 633, 105 §. Ct.
3502 (1985).

In order to be valid umder the
establishment clause, a govermmental
regulation mst have a secular
purpose, wmust neither inhibit nor
advance ' religion in its primary

‘effect,. and muet not foster excessive

governmental entanglement . with
religion. Lemon v. Kurtzman, 403 U.S.
602, 612-13, 23 L. Ed. 2d 745, 891 &.
2105 (1971}. [**16] There is no

potentially implicated by the
application of the MLRA to the labor
relations of Hill-Mu¥ray. Hill-Murray
argues that the certifieation of the

unicn ‘and the potential for a
continuing relationship between
Hill-Murray and the Bureau is

excessive state entanglement.

The United States Suprem= Court has
acknowledged that "total separation is
not possible in an absolute gsense
[and] some  relationship  between
government [*p64] and religious
organizatione is inevitable.® Id. at
614 (citations omitted). Hill-Murray
receives limited public funds, is
incorporated under state laws, and i=s
subject to govermmental regulation of
fire codes, =zoning ordinances, and
compulsocry student attendance. In
analyzing an excessive entanglement
claim, the “character and purposes of
the ipstitutioms that are benefited,
the nature of the aid that the state
provides, and the resulting
relationship between the government
and the religious authority" is
scrutinized. Id. at 615.

The character and purpose of
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Hill-Murray are intertwined with the
Catholic religionm. Catholicism is =a
pervasive influence at the school and
vhile it is ([*#17]} not possible to
resolve whether the secular education
or the sectarian indoctrination ig the
primary mission of Hill-Murray?'s
existence, it is possible teo discern
that the religious aspect of
Hill-Muxrray is dinseparable from its
overall purpose. The nature of the
activity that is mandated by the
applicaticn of the MLRA is
Jjurisdiction by the Bureau and the
enguing cbligation of the parties to
negotiate in good faith about wages,
hours, and conditions of employment.
The resulting relaticnship between the
state and Hill-Murray 1s centered on
the state's authority to ceéertify a
bargaining wunit, chosen by the lay
employees, and on the potential power
of the state to appoint a mediator and
toe resclve unfair ~labor practices
through the diastrict courts.

We believe the level of state
intervention is minimal. The court of
appeals declared that "the threshold
act of union certification alters and
impinges upon the religious charactex
of Hill-Murray because the church is
ne longer the sole arbiter of
religious issues." Hill-Mwrray Fed'n.
of fTeachers, 471 N.W.2d at 379
(citatione omitted). We disagree.
This potentizl entanglement does not
include the potential for the [**18]
state to mandate religious beliefs nor
does it contemplate that the MLRA will
force the parties to agree to specific
terms. The "conclusion that the state
i= inevitably forced to  beccme
involved 4in all of these issues
misconceives the State's role in that
process. It is a fundamental tenet of
the regqulation of collective
bargaining that government brings
private parties to the bargaining
table and then leavas them alecne to
work through their problems." Catholic
High Sch. Asg'n of Archdiocese of N.Y.
v. cCulvert, 753 F.2d 1161, 1167 (2d
Cir. 1985).

*864; 1952 Minn. LEXTIS 208,
122 Lab, Cas.
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The obligation impozed upon
Hill-Murray by the application of the
MLRA is the duty to bargain about
hours, wages, and working conditions.
We decline to categorize thig minimal
responeibility as excessive
entanglement. Allowing lay teachers,
almost all of whom are Catholie, teo
bargain collectively will not alter or
impinge upon the religious character
of the achopl. The first amendment
wall of separation between church and
state doea not prohibit limited
goveromental regulation of purely
secular aspects of a church school's
operation.

V.

The Minnescta
Constitution provides:

The right of every man to
worship [**18] God
aceording to the dictates of
his conscience ghHall mnever
be infringed; nor ehall any’
man be compelled to attend,
erect or support any place
of worship, or to maintein
any religious or
ecclesiastical ministry,
against his coosent; nor
shall any control of or
interference with the rights
of conscience be permitted,
or any preference be given
by law to ' any religicus
establishment or mode of
worship; but the liberty of
conscience hereby secured
shall not be so construed asg
to excuse acts of
licentiocusness or justify
practices incomsistent with
the peace or safety of the
state * * *,

Minn. Const. art. I, § 16. We have

construed this ©provisien of our
constitution to afford greater
protection for religious 1liberties

against governmental action than the
first amepdment of the federal
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constitution. [*B65] State v.
Hershberger, 462 N.W.2d 353 (Minn.
1990} . Although neither of the parties
raises the issue, we take note that
Hill-Murray has "standing"™ to agsert
constitutional protections of
article I, Section 16. BSee State v.
Sports w=and Health Club, - Ine., 370
N.W.2a 844, 850 (Minn., 1985) appeal
dismissed, 478 U.8. 1015, 92 L. E4d. 2d
730, 1ps 8. Ct. 3315 (1986). [**20]
The comstitutional protections
afforded to "every man®" extend also to
¢hurches and their educaticnal
institutions. People of many
different religions often exercise
their collective beliefs together in
the shared faith of their church. It

would Dbe counterintuitive to deny
extension of religious freedom to
churches and their educational

branches like Hill-Murray.

Because the Minonesota freedom of
conscience clause provides more
protection than the Federal
Congtitutien,
United States Supreme Court's limited
analysis and will retain the
compelling state
test. This test has four prongs:
whether the cobjector's - belief  i=
gincerely held; whether the state
regulation burdens the exercise of
religious beliefs; whether the state
interest in the | regulation is
overriding or compelling; and whether
the state regulation uses the least
restrictive means. Herghberger, 462
N.W.2d at 298; State v. Sports and
Health Club, 370 N.W.2d 844, 851
(Mipn. 1985).

1. Sincerely Held Religicus Belief

The education of children within a

Catholic school system is a
significant factor in the propagation
of the cCatholic faith. [**21] See
Iemon v. Kurtzman, 403 U.S. 602, 615,
29 L. EBd. 2d 745, 91 8. Ct. 2105
(1971). The issue, however, is noct
whether Catholic education is an
integral element of the Catholic
misaion, but rather, whether

we will not follow the

interest balancing
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application of the MLRA interferes
with religious beliefs. We do not
believe that Hill-Murray is arguing
that the application of the MLRA will
infringe on the rights of individual
parents to educate their children in a
religious school.

the court
religicus
religious

Crthodox

It is not the province of
to examine the zreason of
beliefs or to resoclve purely
disputes. ‘Sege Serbian &
Dioeese v. Milivojevich, 426 U.8. 696, .
49 L. Ed., 2d 151, 56 8. Ct. 2372
{1878}. It is, however, proper for the
courts to inguire as to whether a
belief is held in good faith. In re
Jenigon, 267 Minn. 136, 125 N.W.2d 588
(1963). With this caveat in mind, we ’
take note that the Catholic Church has
a long history of support for labor
-unions and the right of workers to
organize for the purposes of
collective bargaining. 3 We do mot
believe that Hill-Murray 3is arguing
that recognition of labor unions is
against Catholic dectrine. What
Hill-Murray is essentially arquing is
that the separation of ‘church [**22]
and state prohibits the state, via the
Bureau, from telling Hill-Murray what
to do vis-a-vis their employees. The

separation of church and state iz a a

constituticnal liberty that is subject
.to balancing by compelling state
interests; "the liberty of conscience
* + % ghall not be so construed as to
excuse acts of licentiousness or
justify practices inconsistent with
the peace or safety of the state."
Minn. Const. art, I., § 16.

3 The Church fully supports the
right of workers to form unicnas
or other associations to secure
their rights to fair wages and
working conditiona. This is =a
specific application of the more
general right to associate. In
the words of Pope John Paul II:
"The experience of history
teaches thet organizations of
this type are an indispensable
element of Bocial life,
especially in modern life."
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National Conference of
Catholic Bishops, EBconomic
Justice for All: Pastoral Lektter
on Catholic BSocial Teaching and
the U.5. Ecopomy (Washingten,
B.C. 18B6) at 53.

Because we believe judiecial
intervention [++23] into the
determination and interpretation of
religioug beliefs warrante ceution, we
will recogoize the presenmce of a
sincerely held religious belief.

2. The Burden on the Exercise of
Religious Beliefs

Hill-Murray argues .. that  the
application of the MLRA would result'
in significant [*866] interference
with the school's religicus "autcnomy
that would compel the schocl to
negetiate and compromise its doctrinal
positions.

The MLRA regquires the parties to
endeavor in good faith to reach an
agreement with respect to "rates of
pay, rules or working conditions in
any place of employment.™ Mipon. Stat.
§ 179.06, subd. 1 (159%90). Conditions
of employment are not defined within
the Act. Hill-Murray asserts that
negotiations about conditions of
employment will lead to mnegotiations
about religion. This asaertion ia
remote and an insufficient basis to
exempt Hill-Murray from the regqulatory
lawr of the state. Conditicns of
employment are specified in the more
recently enacted Public Employment
Labor Relatione Act (PELRA). Minn.
Stat. ch. 179%9a (1990). PERLA states,
in relevant part:

"Terms and conditions of
employment” means the hours
of employment, the
compensation therefor
including  fringe [*#%24]
benefits except retirement
contributions or benefits
other than employer payment
cf, .or contributions to,
premiums for group insurance

(CcH) P57,032

coverage of retired
employees oOr severance pay,
and the employer's personnel
policies affecting the
working conditions of the
employees. TIn the case of
professional employees the
term does oot mean
educational policies of a
school district.

Minn, Stat. ¥ I1789A.03, subd. 19
(1590). Negotiable terms and
conditicns of employment are limited
to exclude  matters of inherent
managerial policy. See Mian. Stat. §
179A.07, subd. 1.

We hold that matters of religious
doctrine and practice at a religiously
affiliated school are intrinsically
inherent matters of managerial policy
and therefore nonnegotiable. Terms
and conditioms of employment, =uch as
thoge sgpecified in PELRA and those
gpecified in the Hill-Murray Faculty
and Btaff Bandbook are not doctrinally
related and are negotiable.
Negotiations under the limits of the
MLRA do not possess the tendency to
undermine Hill-Murray's religicus
authority. Hill-Murray retains the

"power to hire employees who meet their

religious expectatioms, to require
compliance with religious doctrine,
and to remove [*#*25] any pexscn who

fails to follow the religious .
" standards set forth.

While Hill-Murray may have
demonstrated that the application of
the MIRA interferes with their
authority as an employer, they have
not established that this minimal
interference excessively burdens their
religious bellefs.

3. Compelling State Interests

Hill-Murxray argques that the
grievance procedure at the school
sufficiently  maintains industrial
peace. One of the sgtate's most
compelling interests is to ensure the
peace and safety of labor relations.
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The United States Supreme Couxt. has

gtated:

Experience has abundantly
demonstrated that the
recognition of the right of
employees -to
self-organization and  to
have representatives of
their own choosing for the
purpose of collective
bargaining is often an
essential condition " of
industrial peace. Refusal to
confer 2and npegotiate has
been one of the most

prolific causes of . strife.
This ie such an outstanding
fact in the history of labor
disturbances that it ia  a
proper subject of judicial
notice and reguires oo
citation of instances. i

NLRB v. Jones and Laughlin Steel

Corp., 301 U.S. 1, 42, 81 L. Ed. 893,

57 8. Ct. 615 (1937)}.

We are conscicus of the raticnale
inherent [+¥%2§] in labor relations
acts and believe the legislature's

intent was to institute a process that.
. could resolve

labor - unrest in an
orvderly, efficient, and principled
manner while protecting the interests
of all parties involved, to the
greatest extent possible. The process
instituted by the state permits
minimal state intervemtion;
unit 4is certified, the partiea ‘are
essentially left oo their own.

In addition to protecting labor
peace, the state has an interest in
safeguarding the [*B67] rights of
asgociation. The right of employees
to collectively organize is
statutorily recognized in Minnesota.
The MLRA states: "Employees shall have
the right of self-organization and the
right tc form, join, or assist labor
organizaticms, to bargain ccllectively

through representatives of their own.
and to engage in  lawful,

choosing,
concerted activities for the purpose

. than

. achieve

" Hershberger,

once. the

of collective bargaining * * *.% Minn.
Stat. § 179.10, subd. 21  (1850).

- Workers in the private sector are also

quaranteed a first amendment
constitutional right "to assemble, to
discuss and formulate planz for

furthering their own self interest in
jobg * * * r [incoln Fed. Labor Union
v. Northwestern Iron & Metal Co., 3235
U.5. 525, EB31, 93 L. Ed. 21z, 69 8.
Ct. 251 (1545). [**27] '

We find that these goazls are more
competing interegts; they a&are
overriding and compelling. The
exercise of religion mist not infringe
on ancther's liberty; to do so0 is
contrary to the. construction of
article I, sgection 16 of the Minnesota
Conmgtitution. The state's interests
in promoting the peace and safety of
industrial’ relatiocns, the:  recognition
oL the statutory guarantees . of
collective association and bargaining,

. and the first amendment protection of

the right of association outweigh. the
minimal infringement of EHill-Murray's
exercise of religicus beliefs.

4. Least Resfrictive Alternatives

In the event it is . possible to
these compelling ’‘interests
through lese restrictive, altermative
meansg, article I, section 16 dictates
the use of that alternative. &tate v.
462, N.W.2d at 3985.
Hill -Murray argues that the wvoluntary
grievance  procedure is a less
restrictive altermative to mandatory
good faith negotiations. The nature of
the voluntary grievance procedure is
just that -- wvoluntery. The nature of
collective bargaining is unigque; other
alternatives pale in comparisom and
remain umable to effectuate the
strength of collective action. [**28]
Collective bargaining allows the
individual "David» to negotiate
against the employer *Goliath.?

We reiterate an earxlier point that
the valid subjecte of negotiation are
those purely secular conditions of
employment such as those specified in
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PEIRA and the Hill-Murray Faculty and
Staff Handbook. Doctrinal and
religious issues are matters of
inherent managerial policy and are

nonnegotiable. We believe that
explicitly ldmiting the ditems of
negetiations to those specifically

enumerated conditione of employment is
the best way to achieve the purpose
and spirit of the Minnesota
Comnstitution, the legislative intent
behind the authorization of collective

bargaining, and the rights of
assocciation. :
VI.

Finally, Hiil—l‘-lurray argues that
because the court of appeals did not
reach the issues related to unit
determination, they . arer not now
properly before this court. They

further argue that even if the issues
are properly before ‘this court that
the Bureau's uwunit determination was
inappropriate. We disagree and
conclude that the matter is properly
before us and that the: unit
determination by the Bureau ism
supported by the record. The Bureau's
order articulated the consideration
for wunit [**29] determination and
noted: :

Because it is the wunion

which ia seeking to
establish rights wunder the
statute -- and since the
standard is "an" appropriate
unit, rather than the "most"
appropriate unit -- when
confronted with
employer-union contentions

over the boundaries of the
appropriate umit, it is
customary for administrative
agencies to examine the
proposals of the  uniom

first. It is only when the
unien's proposals are
rejected as "inappropriate®

that it beccomes necessary to
examine those presented by

the employer.
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See also Morand Bros.
v. NLRB, 91 N.L.R.E., 409, 4£18 (155D}
("There is nothing in the statute
[NLRA] which reguires that the umit
for bargaining be the only appropriate

Beverage Co.

unit, or the ualtimate unit, or the
most appropriate umit; the Act
requires only that the wunit be
"appropriate. [*B868] ") enforced,
180 F.2d 576 (7th Cir. 1951) (emphasis
in original).

While all of the employees of

Hill-Murray possess a mutual goal of
fostering the religious development of

- the students with whom they come into

- contact, a review of the record
indicates that the Bureau's unit
determination wae an appropriate umit.

Reversed.
DIESENT BY: [**30] COENE
DISSENT

COYNE, Justice (digseanting).

I réspectfully dissent. I believe
that for many parente the deciszion to
enroll their children in religicusly
affiliated private schools is a matter
of conecience; a decision  that
sometimes exacts considerable perscomal

sacxifice. Without doubt the State of
Mipnesota has an interest in the
application of the principles

articulated io the Minnesota ILabor
Relations Act and in the availability
of the collective bargaining process.

Certainly, the rights to engage in
collective bargaining and to be
represented by an exclusive
representative are important to
workers and are deserving af
governmental protection and
encouragement: . 1f, however, that
interest collides with the

constitutional guarantee of rights of
censcience, it seems to me that the
interest inm the collective bargaining
process must yield.

Article I, section 16 of
the Minnescta Constirutrion
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provides in part:

The right of every man to
worehip God according to the
dictates of hise'  ouwmn
conscience shall mnever be
infringed; * * * por shall
any control of or
interference with the rights
of conscience be permitted *

* & *
Despite this constitutional
restrictiocn on interference with

[**31] the rights of conscience, the
Bureauv of Mediation Services exercised
jurisdiction over Hill-Murray High
- School, & coeducational high achool
cperated by the Catholic Archdiccese
cf B8t. Paul/Mipneapolis, and mandated
collective bargaining
Hill-Murray High Schoaol ‘and
Hill-Murray Federation of Teachers,
which the Bureau designated aas the
exclugive representative of the
teachers employed by the school. In
s8¢ interjecting iteelf into " the

relatiocnship between - the school and’

itg8 teachers, the Bureau has enpowered

the teachers, through their
goveromentally degignated
representative, to control ° or
interfere with ~ the rights of
congcience by meking- the contioued

operation cf the achosl prohibitively
expensive. ;

Certainly, .
the power to force closure of .the
employer's enterpriee by enforcing

betwaen .

. Federation. to

organized 1labor . holds

’ contracﬁual demandr which an employer

cannot meei., When the epterprise in
guestion is a commercial enterprise,

" it is only fitting that the collective
. work forece which produces the product

or performs the service which the
employer markets should have such
power, When, however, the enterprise
is ‘oriented to religion, not commerce,
the power to force c¢losure is the
power to control [+*32] or interfere
with constitutionally. protected rights
of conscience. Here, it is the state,
through the intervemtion of the Bureau
of Mediation Sexrvice which has
empowered the teachers.

This is not to say that the state's
mandate toc the school to eater inteo
the collective bargaining process with

_the Pederation has forced closure of

the school or of any cther religiocusly
affiliated school. Neither is it te
assert that closure is the inevitable
result of the coliective bargaining
process. The teachers, through their
exclusive representative, may elect
never to exercise the power conferred
upcn them by the Bureau's decision.
It is simply to recogonize that the

state, which has interjected itself
inte the  matter by asserting
jurisdiction, has empoweread the

control or interfere.
with rights of conscience in viclaticn
of article I, pgection 16 of the
Minnesota Constitution. Accordingly, -
I would affirm the decision of the
court of appeals.



