Mothers Against Drunk Driving

3544 N. Progress Ave., Suite 102 » Harrisburg, PA 17110 = (717) 657-3911 « FAX: (717) 540-4824
PENNSYLVANIA STATE OFFICE

TO:! Members of the Joint Task Force on DUI of the House
Judiciary/Transportation Committees

FROM: Chief Martin Duffy, Public Policy Liaison
MADD, Pennsylvania State Crganization

RE: September 26, 1996 Testimony

DATE: September 24, 1994

On behdalf of Mothers Against Drunk Driving, please allow me to express our appreciation
for the opportunity to appear before your esteemed commitiee in order to address
important legislative changes needed to save lives and assist victimsof drunk driving in
Pennsylvania.

Qur primary focus at this fime is to seek passage of Administrative License Suspension (ALS).
Thirty nine (39} states plus the District of Columbia already have ALS and it is a proven tool
in the fight to save lives, approximately 60 per year. If this task force is serious about
saving lives and fighting drunk driving in Pennsylvania then lef's collectively focus our
efforts in passing ALS by the end of this legislative session.

The voices of our victims are often times the cries of our children. Children are iruly the
innocent victims of drunk drivers as they are absolutely powerless and can not refuse to
ride with an impaired driver, especially if that driver is a parent or guardian. Beginning in
January, MADD of Pennsylvania will formulate a Child Endangerment Package fhat will focus
on protecting our children as it relates to DUL Areas being explored are: significantly
increasing the penatiies for individuals who are DUI with a minor child {under the age of
16) in the vehicle; primary enforcement of the safety-belt law for minors: and
incorporating a protection clause for the custodial parent when he or she refuses to
relinguish physical custody of the child to the intoxicated non-custedial parent.

MADD will also advocate for legislation that requires alcohol and drug testing of all
drivers in dll fraffic crashes resulting in fatalities or serious bodily injury. MADD belicves
that an accurate understanding of the total alcohol involvement in traffic crashes is a
priority in working fowards further progress in dealing with and eliminating alcohol and
drug related highway tragedies. Therefore, beginning in January, MADD wili seek
legisiation that will require testing of all drivers involved in fatal and serious injury traftic
crashes.

On September 20, 1994 the American Journal of Public Hedlth reporied that "nearly 600
highway deaths would be prevented if alt states would lower the legal blood alcohol
limit from .10 to .08." Beginning in January, MADD will be seeking legislation that lowers
the legal BAC per se law for individuals 21 years or older, trom .10 percent fo .08 percent.

MADD actively advocates for both personal and server responsibility when consuming or
serving alcohol. MADD will seek either a legislative or regulatory change that will require
alcohol servers in Pennsylvania to participate in training programs approved by the Liquor
Control Board.
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ALS

WHAT IS AN ADMINISTRATIVE REVIEW?

ALS provides for the driver arrested for DUI to requestan -
administrative review of the suspension. The review would
be limited to whether the person drove, operated, or was in
actual physical control of a motor vehicle with an illegal
BAC of .10 or above, or if the driver refused to submit to
chemical testing. If a preponderance of the evidence
shows that the driver had a BAC over the legal
presumptive level, or if the driver refused chemical testing,
the suspension would be upheld.

WHAT IS AN ADMINISTRATIVE HEARING?

The hearing is limited to whether, by a preponderance of
evidence, the person drove, operated or was in actual
physical control of a motor vehicle with a BAC of .10 or
more or the person refused to submit to chemical testing. -
A prima facie case against the driver would be established
by the sworn police report. Based on the evidence, the
administrative license suspenSIon is sustained or
rescinded.

The driver arrested for DUI, may request an administrative
hearing without first requesting an administrative review.

However, a review is not available after a hearing.
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ALS

ADMINISTRATIVE LICENSE
SUSPENSION

A SNAPSHOT OF DRUNK DRIVING IN 1984

Drunk drivers killed 523 people and injured another 12,764
men, women and children on Pennsylvania’s highways
during 1994. Nationally -- 16,589 deaths /over 1,000,000 injuries.

In another 4,035 crashes drunk dﬁvers left behind a trail of

property damage. Nationally -- 2,113,279 property damage onl
(1990). -

We withessed a total of 12,944 alcohol-related crashes
during 1994. Nationally -- 788,000 alcohol-related crashes.

The economic loss to every man, woman and child in
Pennsylvania due to alcohol-related crashes in 1994 was
$91.96 for a total of $1,108,355,264. Nationally -- $46 billion in

total economic loss due to alcohol-related crashes.

WHAT IS ADMINISTRATIVE LICENSE SUSPENSION?

ALS is a proven sanction that swiftly removes drunk
drivers from our highways, deters others from driving

drunk and, most importantly, saves lives. :
<= <= <= <= => =2 ==



Now That Pennsylvania Has a Zero Tolerance Law,
Why Do We Need Administrative License Suspension?

In June of 1996, the Pennsylvania General Assembly passed a law prohibiting minors from
operating a vehicle with any alcohol in their systems. The law, which sets the per se level .
at .02 percent blood alcohol content (BAC) for drivers under 21, is known as zero tolerance.
Governor Tom Ridge signed the law in July, and it became effective in August.

Since the zero tolerance law is expected to save many lives each year in Pennsylvania, it is
tempting to say we do not need to do any more legislatively to prevent impaired driving.
Nothing could be further from the truth. Just as the other groups in education, treatment,
and law enforcement are continually working toward the ultimate goal of no impaired
driving, so too does the legislature have a responsibility to work toward the same goal.

While there are many ways in which the legislature can prevent impaired driving, one of
the most effective is to pass administrative license suspension (ALS). ALS is a law which
applies to a driver who fails a blood, breath, or urine test with a BAC greater than .02 for
minors and .10 for adults. ALS also applies to drivers who refuse the chemical test. The
driver surrenders his or her license and receives a temporary license, good for 30 days.
During that time the driver can request a review of or hearing on the suspension. The
license suspension is 90 days; a driver in the accelerated rehabilitation disposition program
(ARD) or who is later convicted of driving under the influence (DUI) in a criminal
procedure will be credited with the 90-day suspension.

Why do we need ALS?

e Numerous studies show the most effective way to prevent impaired driving among
all age groups is if drivers believe they will lose their licenses if they drive drunk. A
state with an ALS law sends a very clear message: you drink, you drive, you lose your
license. With ALS the consequences of illegal behavior are swift and sure. It will save
dozens of lives each year in Pennsylvania.

»Teenage drivers in particular value their licenses as a large stepping stone between
childhood and adulthood. When a zero tolerance law is coupled with ALS, it deters
young people from drinking and driving.

»Most alcohol-related fatalities are not caused by minors. An ALS law applies to all
drivers, not just minors, and gets proven drunk drivers off the road as soon as possible.

Over the years, the combination of laws, education, treatment, and enforcement has
prevented needless suffering in Pennsylvania. Passage of ALS is yet another necessary tool
in the fight to save lives.

Administrative License Suspension Coalition of Pennsylvania
Septemnber, 1996
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ADMINISTRATIVE LICENSE REVOCATION/DOUBLE JEOPARDY UPDATE
AS OF AUGUST 6, 1996

The following is a list of the decisions where the courts have uniformly held that -
administrative license revocation is a remedial measure and not punishmant in the
gense of double jeopardy and thus does not violate thé double jeopardy clauss of
the various state constitutions.

State Suprems Courts

1. New Mexico: ,
State ex. rel. Schwartz, 904 P,2d 1004 {N.M. 1995}

2. Maryland:
State of Maryland v. Jones, 866 A.2d 128 {Md. 1995) {Maryland Court of
Appeals} *The Maryland Court of Appeals is the highest court in Maryland.

3. New Hampshire:
State of New Hampshire v. Cassady, 662 A.2d 955, {N.H. 1998)

4, Maine:
State of Maine v. Savard, 659 A,2d 1265 (Me 1995)

5. Hawail:
State of Hawaii v. Higa, 897 P.2d 928, (Haw. 1936)

6. Kansas
State of Kansas v. Mertz, 1995 Kan. LEXIS 149 (Kan. Dec. 8, 1995}

7. Massachusetts
Luk v. Commonwaealth, 421 Mass. 415 (Mass. Nov. 17, 1995)

8. Connecticut
State of Connecticut v. Hickham, 235 Conn. 614 {Conn. Dec. 1983}

9. Minnssota
Statle of Minnesota v. Hanson, No. ¢1-85-631, 1996 Minn. Lexis 8 (Minn.
Jan, 19, 19986}

10. lowa
State of lowa v. Kocher, No. 369/95-348, 1996 lowa Sup. LEXIS 17 {lowa
Jan. 17, 1996}

11. Nebraska -
State of Nebraska v. Hansen, 249 Neb. 177 (Neb. Jan. 26, 1996.}



12. idaho
State of |daho v. Talavera, 1986 Ida. LEXIS 156 (idaho Nav. 3, 19956}

43. North Dakota :
State of North Dakota v, Zimmerman, 539 N.W.2d 49 {N.D. 1295}

14. Vermont
State of Vermont v. Becker, 1995 Vt. LEXIS 98 (Vt. Sept. 20, 1995}

15. Ohio
The State of Ohio v. Gustafson; The State of Ohio v, Miller et.a.
Case Nos. 96-1271, 95-1303, 95-1304, 95-1307, 95-1377, 95-1466

Decided July 30, 1966.

16. Colorado
State of Colorado v, John Denver; Decided July, 1998; Unpublished decision

State Appeals Courts

1. Texas:

Ex Parte James Martin Tharp, 1998 Tex App. LEXIS 3256 (Tex. Ct. App.
Dac, 21); Voisinet v. State of Texas, 1995 Tex. App. LEXIS 24865 {October 12,
1995): Hubbard v. State of Texas, 1995 Tex App- LEXIS 1853 {Unpublished July

20, 1995}

2. Minnesota

State of Minnesota v, Parker, C4-95-426, 1996 Minn. App- LEXIS 1226
(Minn. Ct. App. September 28, 1995); State of Minnesota v. Spilde, 536 N.w.2d
639, 1995 Minn. App. LEXIS 1151 {Minn. Ct. App. 1998); State of Minnesota v.
Hanson, 532 N.W.2d 698 {Minn, Ct. App. 1985)

3. Ohio

State of Ohie v. Sims, Nos CA 94-12-215, 94-12-217, 95-02-025, 95-02-
033, CA 95-04-064, 1995 Ohio App. 3415 (Chlo Ct. App. 12th District August
21, 19985); State of Ohio v. Mifler, 19856 Ohio App. LEXIS 1971 {Ohio Ct. App.
May 12, 1995).

4. Alaska
State of Alaska v. Zerkel, 900 P.2d 744, 1995 Alaska App. LEXIS 38

{Alaska Ct. App. 1985).

5. California
Baldwin v. Department of Motor Vehicles, 35 Cal. App. 4th 1630, 42 Cal.
Rptr.2d 422 {Cal. Ct. App. June 23, 19385}, :

6. Arizona
Snow v. Superior Court of the State of Arizona, Case No. 1 CA-SA 950102
(Ariz. June 8, 1995},



7. Florida
Davidson v. MacKinnon, 856 50.2d 223, 1995 Fla. App. LEXIS 5922 (June

2, 1995).

8. Nebraska
State of Nebraska v. Young, 3 Neb. App. 539; 530 N.W.2d 269 (Neb. Ct. -

App. 1985}

9. Georgla
Nolen v. The State, Ga. Court of Appeals, AO5A1570, October 2, 1995;

Moore v. The State, Ga. Court of Appeals, A95A1727, October 2, 1985,

10. Virginia §
Tench v, The State of Virginia, Virginia Court of Appaals, October 25, 1985,

11. New York
The New York Court of Appeals is the highest court in New York and has
ruled in support of ALS law in New York. Citation is not available at this time.

The contlicting decisions arising out of appellate courts in Ohio have not been
resolved by the Ohio Supreme Court which has ruled that there is no doubla
jeopardy violation.

The following is a list of the states where cases are currently pending on the
appellate fevel.

State Suprema Courts

1. Missouri
2, California

State Appeals Courts
1. Wisconsin

Note: The U.S. Supreme Court accepted cert on two property forfeiture cases from
the 9th and 6th Circuit Courts of Appesl. The State of Massachusetts through the
Attorney General filed an amicus brief and made reference to drunk driving cases
therein. Advocates for Highway and Auto Safety and MADD aiso filed an amicus
brief in this case. In the summer of 1998, the Court ruled that the civil forfeiture
provisions did not violate the double jeopardy clause of the U.S. Constitution.

in addition, the defendant in the Maryland case cited above which denied the
double jeopardy argument applied for cert to the U.8, Supreme Court. Cert was
denied letting the lower court decision upholding administrative license revocation
stand. '
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Delaware: automatic ALR for 90 days for persons arrested for
DUI & failing the mandated breath test

California: suspension period of 120 days with hardship license
available after 30 days

Maryland: formal mcmumzm_oz of Am.amwm. but hardship license
available without any period of “hard” suspension

Pennsylvania: non-ALR jurisdiction, license revocation only
after criminal process conviction

KETRON U?mual
Kathieen Y. Knoebel, 2198
r N82.7645
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Selected Counties

New Castle County, Delaware (90 days complete
suspension)

m Marin County, California (hardship license after 30 days) -

m Anne Arundel County, Maryland (immediate hardship
license)

m Chester County, Pennsylvania (comparison m_ﬁmﬁm..:o ALR)

.ml.qmmuz qu_ﬂ:
Kathieen Y. Knoebel, 2/08
BON.982-7645
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‘Total of 146 completed surveys used in analysis

Crash Victim mc_.<m<

T e R

SR a"x. %,..e}i %

m Selected comparison group of people other than the impaired

drivers involved in alcohol-related injury crashes
Mail survey-600 questionnaires distributed (25% returned)

In California & Delaware, _mﬁmﬁm records were used to identify
qualifying crashes and their victims

A victim population could not be identified in Maryland

In Pennsylvania, the county DA’s office DUI arrest records were
scanned to locate those involved in crashes; victims selected
from accident reports on file

 bionetics F=

KETRON Division
Kathleen Y, Knoebel, 298
f 12-7645
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| Impact on Jobs for DUI Offenders

@ DUI offenders were asked to rate the extent that their loss of
license has interfered with work. Nearly half reported "to a
great extent.” |

— Mostly people requiring use of a car for work
— Multipie offenders more likely to report a significant interference

Not
Not mum-omc_m Not at al "applcable Not at a
8% _ 7% 7% 23%

To a ktle
extent
To a litlke extent 7%
7%
Toa mﬂmﬁmﬁm:, To a great To some
To some extent extent extent
First Offenders 16% 46%  multiple Offenders 7%
: . bionetics B
. Loss of License Interference With Work KETRON Division
Kathieen Y. Knoebel, 2/98
800-982.7645
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Impact Analysis of ALR on First Offender Income

st 2nd 3rd 4th | Sth - 6th
Month Month  Month _so_..& Month Month
_ $400 = T .
: < o w0
o $300 Py &5 ol rs
- $200 3 %
Y &
i s 3$100
. E %
e Ve = = . @MD s PA First
2 (#100) o—8 g L] Offenders
W.x# — — — o = ) —
. E e 3 A 3 3 mCA vs PA First
w ($300) 2 @ & Offenders
£ - - - [1DE vs PA First
m ($400) : " Offenders
($500)
($600)
($700) _
Month After DUI Arrest f bionetics =

m Impact significant at 5% level. . KETRON Division
- xu:t%k..dw_wmm._.es



_BUmoﬁ on Jobs for DUI Offenders
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® DUI offenders were asked how much income 5m< lost per week
as a direct result of their DUI arrest. T-test of difference of
percent reduction in income between ALR & non-ALR performed.

Difference in Percent Reduction in Income Between ALR

and Non-ALR States
Group 1 Group 1% ' Group 2 Group 2 % Significance
Description Reduction Description Reduction Probability
in Income in Income

_u> first omm:amqm
_u> Sc_ﬁ_n_m MD Bc:_v_m
omm:ama _. offenders

PA multiple 11.8% | DE mutiple 14.3% 6409
. offenders ‘offenders

== bionetics ]

KETRON Division

Kathleen Y. Knoebel, 2/95
800-982-7645
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@ DUI offenders were asked to describe the mmm_.oﬁ of their recent
DUI arrest on their employment. Open-ended responses were
coded into categories & summarized.

Over 55% stated there was no change

Job change
3*:@ Lost fime Job change

o 19% Lost time

9%

R
33
S

el

DUI Arrest Effect on Employment & income

MA Lostincome Lostincome
%m 15% 18%
v,ww“ Mscellaneous
o expenses
5 No change 8% . Mscellaneous
60% No o:.w:nm expenses
46% 8%
First Offenders

Multiple Offenders

=i E.o:oanu W
KETRON Division

Kathleen Y. Knoebel, 2/96
800-982-7645
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® A regression analysis was conducted to predict
income based on an array of explanatory variables.

Found a strong significant relationship between income
and: age; gender; marital status; and education.

No relationship found between income & state (when
other variables controlled for), qumdnoqm level of ALR had
no impact on income.

Summary. Most analyses showed that the earnings of DUI
offenders in ALR states were not disproportionately reduced
when compared to the mmS_:@m of DUI offenders in the non-

ALR state.

KETRON Division
Kathissr  <nosbel, 2/06
8 27645



S¥B.-266-008
0/Z “[PGROUD] A Uedjyiey

UOISIAID NOH L3N %95
= vonewon B e on

%S
paju
ud3q IABY SIIOR qop

Yseld INQ J0 IINSay € Se SWIDIA JO

awooujpusAojdwg ur sabueyn %Sh
Aed syoam

Z 0} Aep | wol) 507

%0L . %l
Anfu) 0} , SUJUOL G 0} SHIIM
anp pakojdwaun Ajuaing Z WoJj 3I0M jou pinod

Aanins ay) 0} papuodsal aneY pjnom SWIIOIA
yselo pajoedwipainiul Ajsnouas alow a8y} ‘selq Uodsjas-jjes oy ang -

(Joedun ou nmboamz 04,9G 18A0) aousiiadxa
ayy AQ alow pajoedull Jou Sem SWIIOIA Yseio |Na Jo Juswhodwg -
‘sall0ba)ed ojul papoo
aJ1oM sasuodsal-papus uadp uswAojdws sy} uo yseuo
._Dm_ 9y} JO 108} 8y} 8qLI0Sap O] PaySe alaM SWHIIA Ysel) (D

."...sﬁa.ﬁﬁmm:#e .v.ﬂa S .ﬁmww R .s z N #.,.m..”.. = m,wwww“ﬁ

AT
e




% Impact on

@ Crash victims were asked how much income they lost per week
as a direct result of their DUI crash. T-test of difference of
percent reduction in income between DUI crash victims & DUI
offenders performed.

— Percent reduction actually greater for DUI offenders (12
compared to DUI crash victims (7.6%), however difference not

significant at 5% level.
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n _u:<5@ While Revoked

— Many respondents admitted to driving to work &for other
social functions (38% said they drove on the most recent
day they worked)

—
23

St

e

—~ QOverall, 46% admitted _a:s:@ for some reason

s

~ Majorities of first & multiple offenders rated the risk of being
caught as low (55% said not at all likely to be caught)

bionefics S
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Research Findings
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m Other Findings Related to Safety Among DUI
Offenders

— Multiple offenders were more likely to fail to wear safety
belts/than first offenders (40% not belted versus 30% for

first offenders)

— Bulk of arrests (66%) were a result of a moving violation;
17% resulted from accident involvement

— Most offenders lived in households with other employed
persons (66%); even if DUI offender lost employment, could
depend on other employed household members

| bionetics &=

KETRON Division
Kathiser **. Knoebel, 2/08
{ 2-7645



Sh92-206-008
96/T 'leqRoly] A uRYyeN
uoIstAlG NOH.LIN

}JOM 0} 8)NWWOD Jou op ¥ swiop Auedwlod Ul aAljj
-9SUdI|| S JBALP e passassod tanau Aep Alens gol jusiayip

e JJom A)9100s jo sjuswbas awos Jo Bulpue)sispun ay)
Ulim puodsaulod jou saop juswhojdwa ¥ sqol jo uondsouoy —

uUmo uo Asains jiouad-pue-leded a)ajdwod o) s|ge
Jou :ysijbug se |jam se ysiueds ui sjessy) uayo dnoib siy] -

aousuadxa Buiaup ¥ ‘uswAhojdws ‘uopeonpa
‘21NJ|N2 jJO swiis} Ul Jualapyip Alea--sweiboid juswieal
Q3 uoneonps |oyolje Jualing Ag passalppe Ajajenbepe
8( Jou Aew siapusyo |NQ Buryeads ysiuedg Jo spesN —

slopuayQ

-S.l vv ....vx...,

SeEAm A,



o

m Victim Survey Resulits

Over 75% of the victims were the driver of m:o?m_, vehicle
involved in the crash |

= . — Only 15% of victims réquired hospitalization; half did not
require medical attention

Most of the damage was to the vehicles (57% vehicles could
not be driven away)

~ Larger percent of crash victims was employed in
professional jobs than DUI offenders (27% versus 16%)

— Both groups reported almost identical weekly reduction in
income as a resuit of the DUl event ($100/week)
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m Alcohol-involved crashes have a great impact on
seriously injured victims

— However, Eouon_o: of Uc_ crashes _u_,oaco_:@ serious
injury is quite low

— Most DUl is crash-free & most crashes do not involve
injury . |

— Vast bulk of _Bnmoﬁ of DUI falls on the offenders, not .%m
victims

_nm._._aoz U_sm_o:
Kalhieant Y. Knosbel, 2/98
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Summary
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m Administrative license systems differ in their
efficiency |

il

— In some places, hearings are almost routinely requested &
they often result in return of the license (Maryland)

— In other, few requests are made & few are successful in
canceling the penalty (California & Delaware)

KETRON Division
Kathieen Y. Knoebel, 296
800 ~"2-7645
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® There is no strong reason to prefer one form of ALR
over another, from the viewpoint of minimizing
economic consequences. However, from the
viewpoint of avoiding the temptation for evasion, it

may be best to consider making hardship licenses
available to first offenders after 30 days.

KETRON Division
Kathleen Y. Knoebel, 2/98
— 800-982-7645
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@® States should facilitate license reinstatement at the

end of the sanction period.

® Since the public is still not familiar with administrative
license revocation, more resources should be
devoted to publicizing the threat of this remedial
action. Increased general deterrence is a likely
consequence. -

mlnl.v.o:omom =
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KLETT LIEBER ROONEY & SCHORLING

A PROFESSIONAL CORPORATI ON

EMINISTMTIW LICENSE SUSPENSION
CONSTITUTIONAL SAFEGUARDS

I. Introduction

Public concern for the problem of drunk driving has led
numerous state legislatures including Delaware, Minnesota,
Missouri, Colorado, Illinois and North Carolina to adopt a
variéty of laws directed at increasing safety on our public
highways. Over the past decade a number of statutes have been
enacted which are aimed at promptly getting the drunken driver
off the road. At the forefront of this movement are statutes
which enable a state to suspend summarily a person’s driver’s
license upon a showing, at an administrative hearing, of probable
cause to believe that the person was operating a motor vehicle
under the influence of alcohol. As early as 1982, legal scholars
were analyzing the constitutional concerns relating to the
movement for administrative suspensiqn of driver’s licenses as a
remedy to the problem of drunken drivers. University of Denver
Law Professor, John H. Reese, in a paper presented at the 14th

Annual Institute on Motor Vehicle and Traffic Law, Summary

Suspension of Driver Licenses of Drunken Drivers - Constitutional

' Dimensions, provided an early model for analysis which is still

HAR1:57:0.1
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KLETT LIEBER ROONEY & SCHORLING

instructive. The following is a summary of Professor Reese’s

salient points in this regard.?

II. Property Interest in One’s Driving License

The United States Supreme Court has recognized the fact
that once a driver’s license has been granted to an individual he

acquires a property interest in that license.

Once licenses are issued, their continued possession
may become essential in the pursuit of a livelihood. Suspension
of issued licenses thus involves state action that adjudicates
important rights of the licensees. 1In such cases the licenses
‘are not to be taken away without the procédural due process
required by the Fourteenth Amendment. Bell v. Burson, 402 U.S.

535, 539, 91 S.Ct. 1586, 29 L.Ed.2d 90 (1971).

Since a person clearly has a property interest in the

continued possession of a driver’s license, it therefore must be

!  The focus of this paper is the procedural due process
concerns of a summary driver’s license suspension. Because the law
is relatively settled that civil sanctions do not give xise to
constitutional infirmity based on "double jeopardy," the issue of
whether a summary suspension coupled with a criminal prosecution
for drunk driving violates the Double Jeopardy Clause is beyond the
scope of this discussion. A civil driver’s license suspension does
not violate the Double Jeopardy Clause when there is also a
criminal prosecution arising from the same drunk driving incident.

Krall v. Commonwealth of Pennsylvania, 903 F. Supp. 858, 862-63
(E.D. Pa. 1995). '

HAR1:5710.1
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determined whether summary suspension procedures meet the

requirements of procedural due process.

I1T. The Standard for Due Process

The concept of "due process" requires that where a property
interest is at stake, one’s property will not be taken without a)
notice; and b) an opportunity to be heard. The test which the
courts have relied upon to determine whether a particular
statutory scheme comports with due process is that which was set

out by the U.S. Supreme Court in Mathews v. Eldridge, 424 U.S.

319, 96 S.Ct., 893, 47 L.E4.2d 18 (1976).

Although the test originally applied in Mathews was
used to determine what type of hearing was necessary prior to the
deprivation of a property interest, later cases have used the
same test in order to determine whether any hearing is needgd
before the government may act. The test is expressed in the

following language from Mathews:

[I]dentification of the specific dictates of due
procegs generally requires consideration of three
distinct factors: first, the private interest that
will be affected by the official action; second, the

risk of an erroneous deprivation of such interests

HAR1:5710.1 -3-
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through the procedures used, and the probable value, if
any, of additional or substitute procedural safeguards;
and,.finally, the government’s intefest, including the
function involved and the fiscal or administrative
burdens that the additional procedures would entail.

Mathews, 424 U.S. at 334-35.

Implicit in the Mathews analysis is the consideration
of two additional factors. The first of these, related to the
nature of the private interest affected, is the degree of
deprivation which the private party will suffer. The Court has
indicated that the severity of deprivation can be determined by
examining two factors: the degree to which the private parties
may be compensated for their loss of property and how long they
will be deprived of their property until some type of a post-
deprivation hearing is afforded. Mackey v. Montfym, 443 1.8, 1,
99 §.Ct. 2612, 61 L.Ed.2d 321 (1978). Secondly, when considering
the nature of the government’s interest, it is also proper to
consider whether or not that interest would be defeated or
severely limited by the time delay which is inherent in the

provision of a hearing.

A. The Government’s Interest in Maintaining Highwavs

HAR1:5710.1 -4~
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Applying the Mathews analysis to the situation whereby
a driver’s license is suspended summarily when a driver is
arrested for drunk driving suggests that the Supreme Court would
allow such action. The Supreme Court haé several times
recognized that the maintenance of highway safety and the
prevention of automobile accidents are an important State
interest. "Far more substantial than the administrative burden
is the important public interest in safety on the roads and
highways, and the prompt removal of the safety hazard." Dixon wv.
Love, 431 U.S. 105, 114, 97 S.Ct. 1723, 52 L.Ed.2d 172 (1977).
More recent cases have directly analogized_the suspension of a
driver's'license upon refusal to take alcohol blood-level tests
to situations in which broad police powers are invoked summarily
to preserve public health and safety through seizure of property.
"We have traditionally accorded the states great leeway in
adopting summary procedures to protect public health and safety.
States surely have at least as much interest in removing drunken
drivers from their highways as in summarily seizing mislabeled

drugs or destroying spoiled food stuffs." Mackey v. Montrym, 443

U.S. at 17 (1978); see also Occhibone v. Commonwealth of

Penngylvania, 669 A.2d 326, 328 (Pa. 1995).

HAR1:5710.1 -5-
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B. The Nature of the Private Harm asgs a Result of

Summary Suspension

In order to apply the Mathews v. Eldridge analysis to

driver’'s license suspensions, the nature of the private interest
must also be examined. The Court has recégnized that while the
property interest which a driver holds in his driver’s license is
important, it is not of the same magnitude as are other
interests, i.e., disability payments. "Unlike the Social
security recipients in Eldridge, who at least could obtain
retroactive payments if theilr claims were subsequently sustained,
a licensee is not made entirely whole if his suspension ox
revocation is later vacated. On the other hand, a driver’'s
license may not be so vital and essential as éfe social insurance
payments on which the recipient may depend for his very

subsistence." Dixon v. ILove, 431, U.S. at 113,

The degree to which a driver may suffer such
irrevocable harm will depend, to a large extent, upon the length
of time the driver is without a license prior to the hearing.
"The duration of any potentially wrongful deprivation of a
property interest is an important factor in assessing the impacf
of official action on the private interest involved." Mackey V.
Montrym, 433 U.S. at 12 (1978). Therefore, in order for a

summary suspension to comply with the Mathews v. Eldridge due

HAR1:5710.1 -6-
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process standard, the State should provide some type of post- .
suspension hearing promptly. This appreoach has been followed in

virtually all States which allow such summary suspensioﬁs.

C. The Risk of Error Inherent in Summarv Procedureg

Finally, the third part of the Mathews analysis must be
applied to determine the likelihood of an erroneous deprivation
as a result of éummary driver’s license suspensions and whether
an alternative method would suffice. The U. S. Supreme Court
seems to be convinced that the risk of such an erroneous
deprivation is small in relation to the important governmental
interest which is served by removing a drunk driver from the
highways. In Mackeﬁ v. Montrym, 443 U.S. 1, even the existence
of a factual dispute as to whethér the defendant had refused a
breathalyzer test did not shake the Court’s confidence in the
initial report of an arresting officer. "...[wlhen disputes és
to historical facts do arise, we are not persuaded that the risk
of error inherent in the statute’s initial reliance on the
representation of the reporting officer is so substantial in
itself as to require that the Commonwealth stay its hand pending
the outcome éf any evidentiary hearing necessary t§ resolve
questions of credibility or conflicts in tﬁe evidence." Mackey

v. Montrvm, 443 U.S. at 15.

HAR1:5710.1 -7-
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IV. Mackey v. Montrym - The U.S. Supreme Court’s Guidance in

thisg Arena

The U.S. Supreme Court case of Mackey v. Montrym, 443
U.s. 1 (1978), involved the summary suspension of an individual‘’s
driver’s license for refusing to submit to an alcohol breath-
analysis test following his arrest for driving under the
influence. In accordance with the relevant Masséchusetts
statutory provision, the arresting officer certified to the
registrar of motor vehicles that he had probable cause to believe
that Montrym had been operating his automobile while under the
influence of alcohol and that Montrym had refused to take a
breathalyzer test. The registrar then summarily suspended

Montrym’s license.

Chief Justice Burger, writing for the majority, upheld
the constitutionality of the Massachusetts law, holding it to be
a valid exercise of legislative authority in advance of the cause
of highway safety. The Court applied the three-step analysis

used in Mathews v. Eldridge in coming to his conclusion. This

included an examination of: (1) the nature of the private
interest being abrogated by governmental action; (2) the
possibility that the summary suspension of Montrym’s driver’s

license would result in an errcneous deprivation; and (3) the

HAR1:5710.1 -8-
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importance of the governmental interest being advanced by the use

of summary procedures.

In addition to ruling favorably for the state on all
three parts of the Mathews analysis, the majority was unable to

distinguish Mackey from Dixon v. Love, 431 U.S. 105 (1977), an

earlier case which inveolved the summary administrative revocation
of a driver’s license. In Dixon, the Court upheld summary
suspension and distinguished it from the earlier driver license
suspension case Bell v. Burson, 402 U.S. 535 (1971) which
concerned the constitutionality of a Georgia statute mandating
the suspension of a driver’s license when its holder was involved
in an accident but failed to post a sufficient bond to cover any

potential civil liability for damages. Unlike Bell, both Dixon

and Mackey concern a matter about which the State has a great
deal of concern; namely, highway safety. This factor fully
distinguishes Bell v. Burson, where the only.purpose of the
Georgia statute there under consideration was "to obtain security
from which to pay any judgments against the licensee resulting
from the accident, " Bell v. Burson, 402 U.S. at 540. Dixon and
Mackey, however, both "...involve the constitutionality of a
statutory scheme for administrative suspension of a driver’s
license for statutorily defined cause without a presuspension
hearing. In each, the sole question presented is the appropriate

timing of the legal process due a licensee. And, in both cases,

HAR1:5710.1 -9-
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that question must be determined by reference to the factors set

forth in Eldridge." Mackey v. Montrym, 443 U.S. at 11.

In Mackey, much of the majority’s support for the
Massachusetts statute was based on the fact that under the
Massachusetts law a driver whose licensefﬁas suspended was
provided with an immediate post-suspension hearing before the
registrar if he so desired. In the majority’s judgment, this
provision of the statute was relevant to two factors of the
Mathews analysis. "~ First, by minimizing the amount of time duxring
which Montrym could be wrongfully deprived of his license, the
Court felt that the first factor of the Mathews analysis, the
degree of private harm suffered as a result of the summary
action, would be minimized. Second, the majorit? also felt that
providing a prompt post-suspension hearing would minimize the
charge that a license would be suspended erroneously, the second

factor of the Mathews analysis.

While the Mackey Court felt that providing a prompt
post-suspension hearing ﬁas a major factor in allowing the
Massachusetts statute to stand, it did not feel that the fact
that the suspension was predicated wholly upon the report of the
arresting officer was a threat to the statute’s
constitutionality. Rather, the Court seemed to feel that the

arresting police officer would be in a better position to

HAR1:5710.1 -10-
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determine if the driver had been violatiﬁg the drunk-driving laws
than would the registrar. "The officer whose report triggers a
driver’s suspension is a trained observer and investigator. He
is, by reason of his training and experiehce, well suited for the
role the statute accords him in the presuspension process.”

Mackey v. Montrym, 443 U.S. at 14. Also see Barrxy v. Barchi, 443

U.8. 55, 99 S.Ct. 2642, 61 L.E4.2d 365. Any abuse of discretion
by the police in regard to the presuspension process would expose
the officer to personal liability for any harm suffered by the
licensee. This, the Court felt, was a sufficient safeguard to

minimize the risk that a license would be suspended erroneously.

Balanced against what the Mackey Court saw as a minimal
deprivation of property and a low risk of error is the strong
governmental interest in highway safety. The Court firmly
acknowledged the statute’ s relation to the "paramount interest
the Commonwealth has in preserving the safety of its public

highways..." Mackey v. Montrvm, 443 U.S. at 17. The result in

Mackev was that the Court upheld the summary suspension of
Montrym driver’s license despite the lack of a presuspension

hearing.

HAR1:5710.1 : -11-
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v. Propogsed Legisglation (House Bill 2300, Printer’s Number

2859, 19895

The basic elements of due process, notice and a
meaningful opportunity to be heard were addressed by House Bill
2300, Printer’s Number 2859. A copy of which is annexed hereto
with minor modification. Moreover, the sole question here is

likely to be that upon which Dixon and Mackey turned: the timing

of legal process. The proposed administrative license suspension
("AaLS") legislation would amend Title 75 of the Pennsylvania
Consolidated Statutes at §§ 1584 and 1585, to describe in detail

the nature of notice of suspension which may be served personally

by a police officer or by the Department of Transportation by (

-mail.

Any person who would receive a notice of suspension
under the provisions of the proposed ALS legislation could
request an administrative review. As drafted, the proposed
legislation would require the Department of Transportation to
complete an administrative review prior to the effective date of
the suspension order if the request for the review is received by
the Department within eight (8) days following service of the
notice of suspension. Where the reguest for administrative
review is received by the Department more than eight days

following service of the notice of suspension, the Department

HAR1:5710.1 -12-
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would be required to make a determination within 30 days
following the receipt of the request for review. A full
administrative heéring may be requested by a person who has
received a noﬁice of suspension. Under the proposed ALS
provisions, if the Department cannot conduct a hearing where so
requested within 30 days of a request for hearing, a temporary
license would be mandated. The Department would be required to

issue a temporary license until the hearing is conducted.
VI. Conclusion

The proposed ALS legislation meets the constitutional
requirements for due process as articulated by the U.S. Supreme
Court in Mackey because it provides for'timely.administrative
review or hearing in connection with the minimal deprivation of a

driver’s property interest in his/her driver’s license.

HAR1:5710,1 -13-






What Did the Supreme Court Do to Our DUI Law?

Overview

On 30 July 1996, the Supreme Court of Pennsylvania, Western District,
decided an appeal on the DUI conviction of David Barud. The court found
unconstitutionally vague a provision of the DUI law, enacted in 1992 in
response to the Commonwealth vs. Jarman decision. The Court concluded
that Title 75, section 3731(a)(5), unnecessarily encompasses both lawful and
unlawful conduct, fails to provide a reasonable standard for drivers to gauge
their conduct, encourages discriminatory enforcement, and fails to require
proof that a driver's BAC (blood alcohol content) exceeded the legal limit at
the time of driving.

The Facts of the Case

On 15 December 1993 at 2:20 a.m., Officer Szurlej was monitoring traffic
when he saw Barud drive about 12 feet past a stop sign before stopping.
Szurlej followed Barud for a quarter of a mile and then pulled him over.

Barud was arrested at 2:34 a.m. and consented to a blood test which was
taken at 2:55 a.m., approximately 35 minutes after the stop. Barud’'s BAC was
.15%. He told Szurlej he drank seven beers between 7:00 p.m. and 2:00 a.m.

Szurlej charged Barud with one count of DUI, 3731(a)(1), incapable of
safe driving; one count of DUI, 3731(a)(5), BAC of .10% or greater within three
hours of driving; and a summary offense for failing to stop at a stop sign.

The Appeal

Barud appealed, claiming that 3731(a)(5) violates the due process
guarantees of the U.S. and Pennsylvania Constitutions, which provide that
an accused cannot be punished for conduct unless the law gives clear notice of
the kind of conduct which is not permitted. Barud claimed 3731(a)(5) violated
due process because it fails to require the state to prove that BAC at time of
testing reflects BAC at time of driving and it doesn't allow the defendant the
defense that he wasn't at .10% BAC at the time of driving.

The Court's Findings

The Court found 3731(a)(5) captures both legal and illegal activity by
not requiring proof that a driver's BAC was .10% or greater at the time of
driving. For example, a driver can be operating a vehicle with a BAC below
.10 and if tested at that time would not be exceeding the legal limit. However,
since BAC rises for a period of time after drinking, the same driver's BAC
could be .10% or greater within three hours of driving. The driver would



exceed the legal limit if tested and be DUT under 3731(a)(5) without aétually
having driven at .10% or greater.

Conclusion

Despite news reports seemingly to the contrary, it is still illegal to drive
under the influence in Pennsylvania. All provisions of our DUI law, except
3731(a)(5), are intact. The Court has not disturbed the ability of law
enforcement to prosecute DUI offenders under the remaining parts of the
DUI law.

In its decision the Court pointed to statutes like California's which
would allow for a three-hour rule and be constitutional by requiring the state
to show a connection between BAC at time of testing and BAC at time of
driving and also allow a defendant to show his BAC was not .10% or greater
while driving.

Clearly, the crux of the Barud decision is to highlight the need for
properly drawn DUI laws in Pennsylvania that prevent drunk dnvmg
thereby saving lives. The lesson of the Supreme Court decision is that laws’
which attempt to make DUI convictions easier for police and prosecutors at
the expense of criminalizing conduct which has not been declared illegal will
not withstand scrutiny by the Court.

THE PENNSYLVANIA ALS COALITION
AUGUST 7, 1996
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’ .'enp’ as&ﬁ ‘both lawful and unlawful conduct; failz to provide a:
ompass
. 'ealqona‘ble standard by which a person may gauga their comluct:

'.ag..

. vrmhip. Allegheny cm.mty, was monitaring traffic at the

f

|

P (5-114-1993] N |
P IN TEE SUPREME COURT OF PENNSYLVANIA _ !
P WESTSRN DISTEICYT - ;
|

conﬂonw“anrn OF PENNSYLVANIA,

:;hppeilant 2 ’
: : Direct appeal from the order
g? Do : of the Court of Common Pleas'
_-,,; s, : of Allegheny County, Qrinma]i .
I : Division, dated September 19,
?:; N : 1584, at No. CC 9402512 :
namzn u, BARUD, ; . |
t ARGQUED: Beptember 18, 1995 !
.k;:pallee‘ H ' :
I
§;§ OP OF ¢o
xn.; ;mszmn CASYILLE DECIDED: JULY 30, 188§

t
I

&-m i.ssue presented in this appeal iz whethexr the mewly enacte!d 1
. Drdwing Under the Influsnce statute, 75 Pa. C.S. § 3731(&}(5}, whi:h*

:lmdo;;es c¥iminal penalties on individuals who have a hlood alcohdl)

H

I

'c:o;m:ent ("nkc*') equal to or in excess of .10% within thres hours!: of '

'dmvéa.ng, violates the due process guarantees of the United States’} and

Pegmisylvania Conetitntions. Because, § 3731(a}(5) wmecss:}.arily"

ril

_ep&:ahraqen arbitrary and discriminatory enforcemant: ﬁ‘lﬂ:a‘ils»tm

’iﬁd&x‘e prnor that 3’ perEon’s. BAC agtually excaedsd the legal 1ix
i:h i:ilo ‘of-drdvings ) we conclude that 75 Pa. C.8. § 3731(a) (5
mcopstlmtmml.

b

H

'.mo facts of this case establish the following: On December 15.1':

199?3' at a?Prcx.inately 3:20 a.m., Officer Szurlej of Reserve '

No. 64 W.D, Appeal Docket 1994-
i
|

l-l-

.- "‘!"" mgEe e

P.B2

i




[

e dhrmy — —— s

“intersectiun of Spring Garden Avente and Mount Troy Road When he’

'whr& bloodshat and ‘that he sm&lled stroangly of alcchol. officer:
..SzdeEJ ‘administered three field scbriety tests, all of whzch '
. apyellee faxled-

;hﬁuxs oi 7= aa P-B. and 2:00 a.m. . 5

-'undaz thﬁ influence of alechol in vielation of 75 Pa. C.6. §

@7-31-1996 @2:41PM  FROM T0 17175404824

-
:
!

i3-114- 1

cbserved appellee approach the Intersection and drive his vehxcld

to 1? feet past a stop sign before bringing the vehicle to a comﬂlLﬁe_f

o stop.s officer Szurle} followed sppellee in his police c-uiser fdr'!; ’

e e e — 1

F’. a3

]
1
'
i
1

v e

12

abopt a’qunrter of a-mile before activating his amergency 11ghts.arﬁ

pull;ngiappellee aver to the side of the road., Appellies cn his dwn

volipion exited his vehicle, stumbled, and then began to walk tcua&d

I ;.
"Office: Szurlej " Officer Szurlaj ovrderad appsllee back to his carr ;

i
i .
[
i

I

11E

apprnachad ‘the vehicle znd sbserved that the vehicle’s wegistration, . -

{andlans?ectlon stickers were expired. Upon speaking with appelled,

_ A@pﬁllEe vas placed under arrest for Driving Under the Influarcé
Eat.a 34la.m.. nd subaaquently coneanted to a blsod test which was .

righta, appellee waived his right to remain silent and

‘:infdrmeh the officer that he had censuried seven beers betwaen the-ﬁ

:|,§

Th Eounonwealth charged appellee with: (1) aone count of drlviﬂ‘ig'

4 P
-313%(?"?) {incapable of safe driving): (2) one count of driving
ﬁﬁééﬁ'the influence of alcohol in viclation of § 3731(a)(5), the! !

- ."il. T
RSN

i
P

- tha offacer neticed that appellee’s speach was slurred, that his. e&es-

fta%an,aﬁ 2‘55 a.m., approximately thirty-five minutes after the. Etﬂpéi
giumhaltgst 1at¢r revealed a BAC of 0.18%. After being lnformed ofihik
. S o

ik
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' :st;:é.i{zts-iét isBue here; and (3) a summary offensze for failing to Stifé'p:

- at.g stop sign. On May 20, 1994, appellaee 2iled omnibus pre—trla.lf'.r ;

4

motnons. J.nclud:.ng a mctlon to dismiss the second count alleging that

'4'5 Pa. C s E 3731{a)}(8) violatad the due process clauvse of the tﬂ S

1
‘F

' Ccanztu.tuticn and Artiale %, Section 9 of thas Psnnsylvania ' i )

cohstxtlztmn. ¥ollowing a hearing in the Court of Common Pleas Qf P

Alleghemy County, £hé trial court issued an opinien and crder :
gra;utinq appelleE’a pre-trial motion dismissing the seceond. count:, ; 1
’nold.mg tnat 75 Pa. £.8. § 3731(a){5) was unconstitutiocnal. The
tria1 court further dem.ed the remainder of appellee’s m:e-trial
not,ions and denisd tne Commonwealth’s motion to amend the crinma L

n.f.’m:nration." This diret:t appaal followed.? -i

_ -me Lssue xaised in this appeal is whetber § 3731(a)(5) of thq;
ur:xt'nr Ve.ﬁic:le Code vieclatss the substantive due process guarantm of

the ‘Un:.tna States and Pennsylvania Constitutians. 3 Appal].ee clarlns- ;

"x
a1z
m

i-.‘his uatter puzsuant to Pa. R.A.P, 521(b). _
'.Eh.ts' ca'urt accepted jurisdiction ovar this appeal by virtue ot 42

N

jumadmtxors of appeals frow final orders of the courts of cormon : . -
- pleas. ipi casas where any statute has been held invalid as repugnant

- 4 ithe constitution of the United States or the Constitution of f:hd.s
coﬂmomal‘th. ;

'-m:e k'lfﬁh Zmendment to the inited States Constitution pravidnab :j,n
pert:inmt ‘part: "Moo person shall ... be deprived ¢f life, liverty, !
: --prophrty vithout due process of law ....* U.S. conat. ameand. .v;.

nrt:lble 1; § 9, of the Pemnsylvania Constitution prmrides in '
ralevaqt part: "Nor can an acqused be deprived of this lilre, 1;bq=rt;y,
-9 property unless by the Judgment. of his peers or the law of tha.
lanﬂ n Pn. ¢onst, art. I, § 5.

(sontirmed ._: .J

1

:o:n .‘ranuar.-y 31, 1995, the office of *ha Attorney General intarqened '
i

I

Wi- ‘CxSL:§ 722(7) which provides that this Court shall have: exclysive -1
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. for vagueness and is overbroad, that it is net rationally related

. 'cf' drwmg

"'-di-w'iz'ag émd FEXIS Eo prow.da for an affirmative defense requlrmg

P.85

:f; ;-: 1 [J—114-19953

that § 3?31(&} {5) v::.olates substantive due process because it is chid

to-

tna sta.*ce's n—:tarsst :,n eurbing DUT offenders, and that tha statna,e

:‘aiis 1:6 pravide a rehuttable presumption that the accused’s BAC a‘_:::' )

the txm of testing accurately reflects their BaC at the time of
l

Generally, this amanded driving under the influence s*t:atute, ﬁ

the

‘ _:ta’te tu prwe that the accused’s BAC was at least .10% ak the tiﬁnb.

.3731{:-.1) {5}, nakee it an offense under the Motor Vehicls c:ade to ha%z_é',

vl i 7
M

i §§ '3731 Driving under inﬂun::a oF aloo'hol or sontyslled
L spﬁmg

. : th} .Offense geXined.~~ X person shall not drive, bperate '
il of be irl actual physical control of the movement of: any
vr.»hicle.

;ve?:u ’cla. ‘Section 3731(a) (5) provides in relevan't'. part:

* & &

s (5) if +he amount af alcohsl by weight in the bload
. of the persdn is 0.10% ox greater at the time of a
I, chemical test of a gauple of tha p-araon's hre.ath,
gzl_hlood oxr urise, vhieh sanple ig: -

eom warr e et mm—r
- ammr s

' ti} chta:.nad ﬂ':l‘t‘.h:.n three houxs after the

532; 2 .continued) ; | :

.:a B.u: af 10% oT graater within three hours after a paraon r:’.rc,wa,' DT

" .jope;;ata& or was in actual pnysz.cal contrel of the nuvenent of a nofé:ij"

P ml Eimal. Protection Clause of the Fourteenth Amenduent o the
g n.ted States Constitntion states in part: MNo State shall. ... ~|

-depn:vd any person of life,  liverty, or prnperty, without due p::’wazr.

of: 1a,w' npr deny to ‘any person within its jurisdiction the equali

p;l-atceﬁ on of the laws.® U.S. Const. XIV, § 1. i
T 4 | i




- . '3‘331{43 (5) it the accused ¢an establish by a preponderance: af

L t:b)t'vic‘:iohs fax operating a motor vehicle with a 3AC of .10% or’

L e
. » l ’: hd - .
gb:aa:te:] of ttze Motor Vehicle code,* In both Jurgan and M_,g- -

) . 1:1:{:\'1& H
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i

I

PR person dr::ve, operated or was in actual
x f . phys:cal contrel of the vehicle ...,

’ .
J

The sta‘cu‘ta also provides for a defense tc cliarges under '8

. 3 eva.dencé. that he. oT aha consumed enough aloohol after the last.
iz}stance in which the person drove Which cansed theix AL o rise

aﬂ:cnre 'wc at the. tima ot testimy.

i

t’aﬂll Defense. == It shall be a defense to a prcsecution

mdar gubsection (2){5) if the person proves hy:a

gtepondexance pf evidence that the person consunad

-alconol after the last instangs in which he drove,

1.’ dperated or was in actual physical control of the wehicle

Tt - &nd that the amount of alcohQl by weight in his blood

Pi qou’d not have exceaded 0.10% at the time of tha test but
- ﬂor such consumprion.

75 Pac ‘CQSa s 3731{3} (S)c
Bt the outset, we note that it is evident that § 3731{&}{5) wa

T ehact:ui in response to thix Court’s decisions in gmnmgnmg;th v.

_J_'_r_m_g_n . 528 ‘Pa. 92, .601 A.2d 1229 (1992) and commoriyealthiv.
: e’ 529 Pa.. 101, 601 A.2d 1233 (1952), in which th:.s Courd

-:}- fpund t)'sat thara was insufficient avidence to sustain the: dgfgndan%r.

 in viblatios of 75 ¥a. C.5. § 373L(2)(4) (BAC of .10% ot

‘rhe 1&9131ative histary behind the anactment of § 3731{a} (5)

’ ..Tl;e’SP'EA.RBR.
MR ELNIM . 'l’hank you, ¥r. Spaakey.
. Mx.|Bpeakexr, thisz is an agreed-to amendment which will; t:nrrecﬁ
‘. -some court cases! which the Suprema Court has hahdad down which !

. : [F-114=-1995) .

P.B66

Section 373l(a.l) states in r.111"

4%

.On £hat guesktion, the Chair recognizes H.-r:. Blauh.' D

have damaged the DUL {driving under tha influenece) and undarage

e 5

3 (Oon‘biﬂﬂadq L -J
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ra decided on the same day, the defendants were arrested tar

[whale under the influence of alochol and were Sunsuquently

.!transpoqtad to. area hospitals for the adwministration of 2 blood tast

:Jarman's Klood test, which was taken approximately one hour after.he
vas: stoépea, revaalad % BAC of .1143. Jarman, 525 Pa. st 94, 601 3

‘ {:
A 2d at|1229.
'hour and fifty minutes aftar he was stopped.

'-193 sai %:2d4 at 1234.

Modafinze,

Hndaffara revealed a BAC of .108% approxima ely one
529 Pa. at
2t trial, the Commpnwaalth’s expext’ witnebses

-teshifléd that the defandants’ BAC may hok haye peaked untxl aftqr

:thé dafgndants had operated their motor vehicles since a person'ﬁ i

- reachad

.:529 ?a

- ;'at 12345

cnhol 1evel steadlly rises after dr;nklng until 8 pe&k ia ;f'

same 0. to 29 minutes after the drinking has ceased.

Eaﬁmén,

at 95. 601 A.2d at 1231; Modaffare, 535 Pa. at 1a5, 601 a za

See also, _s@muamuzuszasi_gﬁanzalsz

51% Pa. 11§, 130,

546

i;a za zs, 33 (1988) (#[glenerally, it takes from 30 to S0 nznutes’for

© diohot |
f oh%ﬁted

to he fully abscfhed and reath its peak levelT™) [cltation .

ThlS COurt coneluded that because:

(1) there was a

—
1

' Saéﬁifxﬁant delay hetwaen the time the defendants ware stapped and

thﬁ"txnp that theix BAC was tested 2na (2) that the blodgd: test j;g

. rﬂvﬁalaP that the dafendants' BAC anly minimally exceaded .10% at ﬁhe

' {;Rtima ofrtesting. the ‘avidence was insufficient to prove that the .

573ngfhndants' BAC was aqnal to or greater thanm .10% at the tlﬂﬂ Of

"o

drin

-"inouse Lpg:slntive Jei¥nal, 11/17/92, House Bill 135, page 1353‘

| ‘(...cow;?nneﬂ)

ng laws of Pennsylvanla.
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;Zdrwingu J._;ma_... ‘528 Pa. at 97, 601 A.2d at 1231; M@m. szd pa'

:at 106-97, 5u1 A.2d4 at. 1236. BSubsequent to this Court’s decisioﬂs in
m ancj. m; ﬁgz this Caurt held that where a persan's blscd

_ ;T-a]_po.hiol?ta-st :r:eveals levels of alcohol significantly abmre ‘tha lqgal

| '%.threshoﬂd (. 10%‘) anc‘l where thers was & hot a s:.g‘nlfl-c&nt 13953 Uﬂ
:'tisme be;:ween the ti'me when the ariver was stopped .and when the blood '

:test was admin’ist.erad, the Commonwealth was not required i‘.c present

i :
o e:épert 'Etstimcny o prave that a driver operated a vah::.cla with a BAC
1 :

”:"af .10% znz: qreat:e:q:- MM 538 Pa. 329,*64& A.Zd

' 529 (19§4) sea also Commonweal ; o Ba. _, 6&3 . 2& ess

7 {1_-995} (haldlng that where evidence is insufficiant to support al

. 'c:c;:'nii'i:t;lon under § 3731({a)(4) (BAC of .10% or greater) a:nd defnnc!ant

',m notl also been charged with violating § 3731(a){1) (incapable u‘;&
E a-afa dﬁving) ’ additicmal ev:.denca of the defendant’s alleged S '

:.ntoxicgt:.on iz net relevant'. ta determining whether dnfendant
ST ::’. . l .t
S ,violata:i {a} (4}) = o
' w:.thtthe #receda.mg ense law in mind, we begin our analysls by!

I
%

-

m}.mgm_;mg Hiat tne?.'ar is a strong pr«esumptmn in the law‘ that

i '-_3, leg;slaruw enaat:ments do not viclate the copstitution. Q_gmmﬂ_t_h

: L_H.Lm,_a,n 504 Pa. 244, 247, 470 A.2d 1335, 1340 (1933} m
mmpgm 496 Pa, 159, 166, 436 A.2d 533, 596 (1981), Horawer.

tmre :I.l;:‘- a heavy burden of persuasion upan ohe who challemges the

contt:zquticnality vt a statute. Co ¢h . ¥i ,. supra.

s requ.irdd to q;.va the words of a criminal statnte thair na&twent:

.':.E'I_
N
1

Lo -
51~,- . ] 7

it

: mtila ];hmal statutes are te bé strietly construed, the cdurts am not -
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v fg:-meaninq ,m: d_lgrega‘rd ‘the evident legislativa intent of the statutes

aten, 519 Pa. 43, 53, B4S A.24 876, B8O, (1988) -A

E statute, thmfore, will only be found unconstz.tutlonal it it

;f'“clearly, lpalpably and plainly” violates tha constitution. :
.‘zzggmmm!th 7. !;mlan, Buprs. ) o :

Appallae tont e.nds that § 3731(a} {(5) is vmd for vagueness ami

'.é:ombreadth. | Aas generally stated; the void for vagueness doc rj{nn
-;:ra,qaired that a penal statute define the criminal offense; with o
suifficiént deflniteness that ordinary people can underst.aad what
'.conduc’c lis proh:.bitad and in a manner that doss not encouraga

L arbz.trauy and d:.scrinmatary anforeement.. mﬂ.lan suprk at 251,

F) I

:';470 A.ZF at 1342, quoting, Kelender v. Lawson, 461 U. 5. ibz, 35?’ ;
Pl {1933).. Bee gmgnwaglg v. Byrt, 430 Pa. 173, 177-78, i15 3~2d155:

R 91 (1986;. quoting, Colantti v, Frapklin, 439 u.s. 379, 390 (1979) (a

;. atatntei is vaid for vagueness if it "‘fails to give a person of i

ordinaqr intoll:.ge:nce fair notics that kis contemplated c:m&nct is

: féx:hidt*an hy the statutar™). Due process requirements are . sntzsfieﬁ

R £ the]$tatutc ‘provides reasonable standards by which a persnn nay
fas gauge tmir future conduct. MM 46".' Pa. 1, 6,

. 354 A zd.244, 246 {1976}, citing, Unlted States v. Powell, .423 U.8.

r'ﬁ_ 57 54 | (1975).

LA sﬂptute is ”ovexhzaad“ if by its reach -t punishes

S const.a.tuﬁwnally protected activity as well as illegal a.cl::.vity.

favhied ¥, oy of Spciora, 308 U.8. 104, 114 (572); Somorusalih
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v. stan;;ag:g 355 Pa. Super. 3, 23, 514 A.2d 114, 124 (uas), appeb.z

: ':.demeg 513 pa 539, 534 A.2d 769 (1%87). The language of the.

sta,tute :.n question literally encompasses a variety of prutac:ted

'3-1awml c':‘criduca:. Id. - Jee ey v. Ho jiorae Hospital Assc: 13 _’o

Eﬂggtgm E‘ :nngx},vgnig, 433 Pa. 60, 311 A.2d 634 {1373), c-ert. den.led

3"414 . s. 1131 {1974), quoting, NRACP v. Alab ama, 377 U.S8. zaa, 307,

I _.:.conatztdtionally =ub3ec’: to statae regulation wmay not be achz.eved by
means nmich sweep unnacessarily broadly and thexrehy mvade the area

: of protqacted freedmna 7m) (oitations omitted).

- He - c:c!nc:lude that § 3731(a)(5) is void for vagueness and. !

c.w.v*e:::.’l@lrcn'a].d‘t'.h.= Flrst, without requiring any proof that ths.:persan

Li actuallx exceeded the legal limit of .10% at the time of ar:.v:.ng, tha
s Statutensireeps mmecassarily broadly inte activity which ha’ no‘b heen
declareﬂ unlauful m this Commonwealth, that is, W*t*"g @ met?r

|| '

uame,le with'a BAC Below ,10%. 1f, for exmuple, s person vag

: operatimg- 3 notoxr vehic:l.e. with a BAC below the legal 11mi§: and. he
i vere pulisd ‘aver at that tiwe, the evidence could mot Smtm a.

.'5: charge I:Eor dr:.’wing under the influence as determined by a hlcod i
D nln:ohalt tﬁst gince his BAC was under the legxsl limit. HC‘W‘V“'-* if

: 'that sahe persnn's HAC rises above .10t within three hours “afher:

: dnv:méL ha uay now be prosecuted for driving under the 1nfluenc:n of -

: alcahol dnde:r: the amandment to the statute in guestion sj.nr:e the

: st:atute el:bunates the xeguirement that the Comaonwealth szst

AL Gﬁtahlﬂ,:h that tha acoused actually excesded the leqa.l Hac lm:t.t at

'
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He

) "‘:_;.t‘he bmé of actual operation of the vehicle.

SErccqxd., tha ametidment has the effect of creating s:.gn.i.f:.c:a.nt

T ccnﬁusz.bn'as to exactly what level of alcchol in the plood is

i.pruhibiﬂEd under tha Motor Vehiecle Coda. Prior to the amendment, the

$ 3731(a)

‘ xort:or vanicle Coda provxded for a bright line rule wheraby a parson

:

R oould bé praaecuted for operating a vehicle with a BAC of:.10% or.
'.E.gz-eater'l sge § 3731fa){4}+ The current version, however, muld
ax:tuall_g‘ be in'i:erpre.ted as creating two circumstances in wh:.ch a:

) parann 'H:b‘hld‘ be prclacuted‘ either where a yerson had an aci:uai B&c

-of .1O%Ia‘c the tina of driving (under § 3731{a)(4}}, ox where. a - :
:Pq-‘l-'son has aiBAc wha.ch is sopewhers helow .A0% at the tims of drivinq R
) i P
:but w‘hiu:h risas ahove .10% within three hours after driving (under §

i g =

. : whxch a&; ordinary perscn way contemplate thedr future «:anﬂuct i}n,ﬂ '

ik the 1earned txial ccurt below pointed eut, MHow is & citizen to know

when tﬂe:.: lawful’ ac:t.:.cm (drinking and driving) ripens im:n crmina.l

= ccndunt? BoW ‘can . 6ne predict when and whether a 0.10% alcohnl 1eve1 R
. w:.ll bﬁ I.'.em‘.‘.hEd wz.t:h:.n three hours of driving?® Commonve . :
L e gg;nﬂ,-lia PohoT. 7 (1595).

Indqa&, the most glaring dericiency of § 3731(a) (5) 15 that the

: statu‘té ccupletely fails t¢ reguire any prouof that the a:::used'
':-'::;'blnod qltcane:l. level actually exceaded the legal limit at ithe thﬂ gg

ving, ! Ratner, the statute criminalizes a blood alcohdl’ level: in

L exoeal‘nf th;e legal limit up to three hours after the last: j.nstmce

P in whchh thd perscm operated a motor vehicle and without . any rlgard H

14

i , [¥~114~1885) ©

“.‘rl}.f Claarly , this does not provide a reaaanable standard by |- '
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o for the.;evel of ititoxication at the time of operation. Thus a f
: person nay be prcsecuted under § 3731(a) (5} even though h;s or her
B blood albchol leval did not actually rise above the lagal'llmlt of

-E.le% untal aitgx the last instance in which he or she drove:

. The Canonwealth argues that this statute should be upheld on the

: ;&basis that 1t provides a mechanism £or an individual to rebut the

E:wesmpricn tha.t thgy ware operating a vehlicle while below the 1ega1

e im M mm s

jlmlt of .1o¥ BAC. While it i= clear that the intent of tha

endmeﬂt was ta care those instances in whic<h a parsons’ BAC barely

'exceed&d the laqal 1iwit at the time of testing, the statute fa;ls ho

ﬁ?prov;de'for any aschanism, as do many other jurxsdxctlans, gnerehy

the accqsed iay e;ther. (1) rebut the statars presumption that thelr

'Bac at- the tame of testing accurately raflected theix BAQ at the tame

Ethe tiné of dr;vxng.

At 30 dr;ving o (Z) pradu:e competent evidence that he or sha was- belaw
_the legal 11m1t at the tine of driving (cther than consuﬂptidn after
fthe zact) thereby requlring the Commenwealth to prave bayond a .
ézansonable @gubt that the defendant’s BAC exceeded tha legal lzﬁit at

Emn‘t even réquire any proof that the persen hadé a BAC sbave the 1&gal
P :linit ag th& ‘time nf driving, thereby criainalizing ccnduct Hhi¢h has

nf whmtha:

.nut hecn daclared crin;nal by the legislature.d

ﬂe-nmte that appellee also contends that 75 Fa. £.S. §: 3231(a) (5]
) xolatas the. egual. protection guarantees of both the United States
i jtonsttﬂutxon and the Pannsylvania Constitution. ;

" equal protecticn claim, we must first examine the threshold quantxon

In examining an

e statute actually creates a clasgification. - ugggggg;

1l

, 536 Pa. 380, 385, 639 A,2d 776, 778 .

(continueﬁ...)

As currently enactad, however, the statute does f o
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';Inftﬁééingtantfmatter, § 3731{a){5) imposes absclute liability on

é&ééé:feqardlhss of anﬁ evidence to the contrary.® Thus, as

Dl ehactéiﬁiiﬁaﬂstatﬁﬁe precludes the admission of competent:éﬁidsnca:.

I
i
I‘ .

19, coritinuefl
St (1994F

;md;mganwegggh v. Parker White Metal Co., 512 Pa. 74, 84, 515

" i A,2d 1358, 1363 (1986). Here, appellea fails to demonstrate what :

1

classificatidns the statute ¢reates or what group of persons receiva

, digparate tréatment under the statute. Accordingly, nao equal

18 nHe

E;p#@tqdﬁ#dh analysis is warranted.

;3ﬁﬁyféxcepéiom being that undar § 3731(a.l}, the defendant may

.'i'at#egptﬂﬁb ptove by a preponderance of the avidence that he or she:

-1 did notconsiume -al¢ohol until after he or she last drove.  Compars
;U eal. Weliicle Cade § 23152(b) (®it is a rebuttable presumption thati

' .. the pazidn had 0.Q8 psrcent or more, by weight, of alechol in his or
hierr blosd:at. the time of driving the vehicle if the person had 0:08

'.; the personfs.bleod, it na

| percantidr mére, by weignht, of algohol in his or her bleod at the

tima ofiithe performance of a chenical test within three hours afiey
t+he driving); conm. Gen., Stat. § 14=227atc} {6) (presumptien that: |

;. charge
. %he de
CEime. o

(iEile

' pHemisal ‘analysis established the ratio of alcohol in the blood of’,
"' the defendant at the time of offense may by rebutted); Ind. Coda:f: 9~
i 3q0-8~15! {"the trier of fact shall presume that the pezrson charged -

| with tHe offense had.at least ten-Fundredths percent {0.10%) by . °

- waight pf alcohel. in their percon’s blood at the time the person

' gparated the vehicle. Howeveyr, this presunption is wrabutidbla.®)):

‘0f having a BAC af .10% or more within two hours OF ‘Ariving: LE
fandarnt produces acme credible evidence that his BAC ak the '
fidriving was helow .10%); S.C. Code Ann § 56-5-2950{a} (3)
there was at the time (.10%3] or more by weight of alcohol:in
erred that the perscon was under:the

influence of, alcohol. fThe provisions of this section ghonlé not:ba
construed as: limiting the introduction of any other competent

-, §88.23

for al

;" 1atroddction of any other competent evidence). Sae also

14

(1986)

L pore: Wi

intexi

ardex

-{_Eigdsnﬁé bearing Wpon the question of whether or not the pérson ‘was
: er

the influence of alcohol...%} (emphasis added); Wia. Stat. ¥
5 {provisions ralating to the adniseibility of chemical teat
c¢ohol content shall not be constried as limiting the M

iction People v

two hours arter arrest establishes prima facis evidence

i of driving under the influence which together with other evidence of

cation iz sufficlent to sustain a2 comviction, absent evidence '

!, from which tha trier of fact could conclude that the defendant waw

i1of at thd time of driving such as expert teatimony).

12

{concluding. that under pep ge statute, prooi of BAC-of .10% or ;

! Aviz. Rav, Stat. Amn. § 28-652(B) (it is an afiirmative defense %to!u -
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t.ha‘t an accusbd's E&c was actually balow the legal 1imit-. m

‘I‘hls is a result we cannct uphold. See. _gman supra, :

mi;aﬁﬁszém@ra-. P
g .

Acco:'dmély. because we Find that § 3731(a){(5) clearlm Palpa.bly

. PRI
bt m s mie tiems i,

ana pla.mly 'f.tmlatas both the Constitutions of the United Shates and

af thig ,coumonwealth, the arder of the trial gourt is:hereby

ol .

i affimedq“ S

:5. seniqr a’ustlce Hontemm did not participate in khe decxs:.on of
. tms case,
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