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Good afternoon. My name is Larry Frankel. Iam the Legislative Director of the
American Civil Liberties Union of Pennsylvania. I would like to thank the House Judiciary
Committee for giving me this opportunity to testify regarding Special Session SB 81.

| We hope that your consideration of this legislation will not become solely a debate over
the merits of the death penalty. Special Session SB 81 raises important procedural issues that
relate to all defendants; not just those sentenced to death. Section 1 of this legislation [pages 1-8]
makes significant changes regarding postconv-iction review for all defendants. Section 2 [pages
8-17] creates a new procedure, entitled Capital Unitary Review, thaf will affect only those
sentenced to death in the future.

I point that out to emphasize that this legislation involves technical questions about what
procedures will bé used in this Commonwealth to provide justice for improperly convicted
defendants and defendants whose innocence is ascertained, years after trial, through DNA
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testing, discovery of police or prosecutorial misconduct, or other means. This legislation raises
questions of fairness and the capacity of this Commonwealth to provide a remedy for instances
of injustice.

While the ACLU does not oppose the establishment of time limits for the filing of
postconviction petitions, we believe that such limits should not be so strict that they prevent the
consideration of claims involving constitutional rights and evidence that is exculpatory.
However, we question the need for enacting the Capital Unitary Review proposal. Pennsylvania
now has a timetable for the signing of death warrants. A defendant who is sentenced to death
must file a petition under the Post Conviction Review Act (PCRA) within months after the
Supreme Court affirms a death sentence. Delaying his or her postconviction attacks will be
virtually impossible for a defendant on death row.

Additional costs will be incurred under Capital Unitary Review. There will be a post-
conviction proceeding in every death sentence case. Usually new counsel will be appointed and
an evidentiary hearing conducted. Afier the trial court rules, the matter will proceed to the
Pennsylvania Supreme Court. That court will review issues relating to the original trial and
those raised during unitary review. This new procedure will undoubtedly require substantial
post-trial expenses.

Under current procedure the expenses related to unitary review are not incurred when the
guilty verdict or death sentence is reversed. According to former Attorney General Ernie Preate,
who testified on May 18, 1995, at a hearing before the Senate Judiciary Committee on this
legislation, there have been 17 death penalty cases where the Pennsylvania Supreme Court has

reversed the trial court’s judgment.



If you adopt this new procedure, it will mean that in those cases reversed on direct appeal,
someone will have unnecessarily incurred the extra costs associated with this unusual collateral
review procedure - review that would be unnecessary were the direct appeal heard first. And, in
those same cases, the delay associated with the two stages of review could be harmful not only to
defendants whose cases are reversed, but also to the Commonwealth if witnesses disappear prior
to a new trial.

The ACLU thinks that the creation of a unitary process will lead to unnecessary litigation,
expenses and delay in a significant number of cases. We expect that this proposal will cause
more problems than it solves. We believe that the legislature has already taken significant action
to reduce delays in the filing of postconviction attacks. Under the new time lines for the signing
of death warrants, defendants will either be filing their collateral review petitions in a timely
manner or losing their opportunity to do so.

I would now like to address several specific technical issues and then discuss what we
think should and could be done in this area.

Section 1.

Section 1 of this legislation makes several changes to the existing Post Conviction Relief
Act that could have a major impact on the rights of many defendants. One set of changes could
make it harder for defendants to obtain the right to file an appeal where prior counsel has failed
to file the notice of appeal or failed to file a brief and as a result the appeal is dismissed. Under
present law, if defense counsel is so negligent that defendant’s appeal is not heard on its merits, a
defendant can obtain PCRA relief in the nature of an order granting the defendant leave to file a
notice of appeal nunc pro tunc. In the legislation, on page 3 at lines 14-15, the word
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“Commonwealth”, which modifies the word “officials”, is deleted and replaced with the word
“government.” The term “government officials” is deemed to exclude defense counsel. See page
6, lines 27-29. We fear that Pennsylvania courts will interpret this change to deny a defendant
the right to file a notice of appeal nunc pro tunc even though he or she is not at fault for defense
counsel’s failure. Absent a compelling explanation for these two changes, we would recommend
that they be deleted and existing appellate rights preserved.

On page 3, at line 24, the word “affected” is deleted and replaced with the word
“changed.” A defendant would be required to demonstrate that newly discovered exculpatory
evidence would have changed the outcome of the trial had it been introduced. We cannot
understand why this modification is being proposed. We hope that it is not the intention of the
proponents to create a virtually impossible hurdle for defendants to overcome. We think that the
existing statutory wording is fine and recommend that the present language be maintained.

The bill attempts to strip Pennsylvania’s courts of the authority to grant any relief before
the filing of a petition. See, page 5, lines 16-18. This could have a profound consequence where
the relief being sought is the appointment of counsel to help in the filing of a petition for a stay
of an execution or a requesi: for funds to hire an investigator. There also are specific restrictions
on the authority of a court to issue a stay of execution. See page 6, line 30, through page 7, line
13. The language in these two provisions will be applied to defendants whose death sentences
have already been affirmed by the Pennsylvania Supreme Court. In those cases the record can be
hundreds of pages. Counsel may not be appointed or obtained until after the Governor has
signed a death warrant. Does anybody really intend to prevent a court from staying an execution
if there is insufficient time for new counsel to completely review the record? Ifthese two
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provisions remain in the bill, a court could be barred from entering a stay without regard to the
length of the record, complexity of the legal issues and/or the need for an independent
investigation of factual issues relating both to guilt and the appropriateness of the death penalty.

Section 1 also creates a one-year statute of limitations for the filing of a petition under the
Post Conviction Relief Act. See page 5, line 24, through page 6, line 20. A number of
exceptions to the one-year limitation are listed. Consider what this time limit will mean for an
indigent defendant whose court-appointed counsel fails to file a timely notice of appeal or fails to
take other necessary steps to perfect the appeal. The appeal is dismissed and neither counsel nor
the courts notify the defendant. Defendant finds out about the dismissal 15 months later. It
would appear that under this statute of limitations such a defendant would be precluded from
seeking relief under the PCRA.

Or ponder the fate of an indigent defendant who belatedly discovers exculpatory
evidence. Unless he or she can put together a well-drafted petition or find counsel to do so, he or
she could be barred from presenting such evidence to a court. Will the new time limits preclude
an unrepresented defendant from being able to present newly discovered DNA evidence or
evidence based on a technology of which we are not even aware? The time limits set forth in the
bill will severely hamper the ability of an indigent defendant who may not have the “know-how”
for the filing of a pro se petition in a timely manner. In cases where an attorney is appointed to
represent the defendant, will there be sufficient time for that attorney to review the record, which
can be so large that it fills an entire file box, as well as evalﬁate and investigate the significance
of such new evidence? While we do not completely oppose a reasonable statute of limitations,
we believe that consideration must be given to providing greater flexibility for the raising of
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claims where the defendant is not at fault for the delay in filing the petition seeking relief.

The legislation states that no discovery will be allowed except by leave of the court “with
a showing of exceptional circumstances.” See page 7, lines 23-25. This bar on discovery is also
included in the section of the legislation creating the Capital Unitary Review. See, page 13, lines
13 through 16. Will a reasonable belief that the prosecution has potentially exculpatory evidence
be deemed an exceptional circumstance? Will materials that should have been requested before
trial, but were not asked for due to trial counsel’s negligence, be discoverable under this section?
Will documents that have come into the hands of the prosecution since the time of trial that relate
to the factual issues at trial be discoverable? The answers to these questions are unclear,

Section 1 also contains a provision for the automatic review by the Pennsylvania
Supreme Court of an order granting a defendant postconviction relief in a death penalty case.
Page 8 lines 16 through 23. However, if a court denies relief to a defendant in a death penalty
case, that defendant, if he or she wants the Supreme Court to review that determination, must file
a petition for allowance of appeal. What is the justification for the disparate treatment in a death
penalty case?

Section 2.

This kind of differential treatment, which is always favorable to the Commonwealth, can
be found in several of the provisions of Section 2, the section that creates the Capital Unitary
Review. For example, the legislation sets time requirements for the filing of a unitary review
petition and answer, However, the Commonwealth is not required to file an aﬁswer and the .
failure to file an answer will not be considered an admission of any facts alleged in the petition.

See page 13, line 27, through page 14, line 1.



Another provision governs the disposition of the petition without an evidentiary hearing.
That section states that the court shall determine, within 20 days, if an evidentiary hearing on the
allegations in the petition is necessary. If the court fails to issue a written order within 20 days,
that failure “shall constitute a determination that no evidentiary hearing is warranted.” Page 14,
lines 12 to 15. In other words, a capital defendant will lose his or her right to a crucial hearing if
a judge purposefully or inadvertently does not stick to this deadline.

Another example of a lack of evenhandedness can be found at page 15, lines 12 through
27. A petitioner who has new counsel on collateral review, must file two briefs with the
Supreme Court - a collateral appeal brief and a direct appeal brief. The Commonwealth need file
only one brief.

In addition to these problems, we believe that this new procedure has a significant
constitutional flaw that I would like to discuss briefly. Under this new procedure, a defendant
will not be represented in the unitary review process by any attorney who has previously
represented the defendant at any previous stage unless the defendant waives his or her right to
challenge the effectiveness of that attorney’s representation. See page 11,.Iines 8 through 16. It
is not clear that the state can force AR.defendant to make a choice between retaining previous
counsel and waiving the right to assert a constitutional claim. In the interest of time, I refer you
to the attached copy of my letter to Senator Greenleaf, dated April 10, 1995, which contains a
full discussion of two federal court decisions that shed light on the constitutional defects in this
procedure.

I predict that this rule governing counsel will produce litigation over the question of
whether a capital defendant has been denied due process when trial counsel continues to
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represent the defendant during collateral review with defendant’s consent and that same counsel
is ineffective and incompetent in handling collateral review. Will that poor defendant be deemed
to have waived his or her right to challenge the effectiveness of his or her attorney when the acts
of ineffectiveness have not yet occurred at the time of waiver?

I believe that it is perfectly reasonable to expect that there will be frequent claims of
ineffective assistance of unitary review counsel. Such counsel will be required to assert all
claims that can be raised on direct appeal as well as any claims under the revised Post Conviction
Relief Act. Counsel must also consider complicated legal issues related to state and federal
habeas corpus provisions. I would hazard to guess that few attorneys in Pennsylvania have
sufficient experience in these areas. Given the probability that unitary review counsel will fail to
bring some claims, this new procedure will probably result in a large number of collateral attacks
on post-trial counsel and further litigation.

Recommendation - Appointment of Competent Counsel.

We understand that there is a concern about the delay in postconviction review of death
penalty cases. We do not agree that this delay is solely attributable to deliberate planning by
defendants. We believe that many capital defendants, who have previously been represented by
court appointed counsel, are not even aware of the status of their cases because once the
Pennsylvania Supreme affirms the death sentence, that appointment ends. There is no guarantee
that a capital defendant understands that the state Supreme Court has acted and that he or she
lacks representation. The defendant may not even know that the filing of a PCRA Petition, or
other postconviction pleading, is timely.

There is no procedure in this Commonwealth to insure that an indigent capital defendant
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is represented by competent counsel once the Supreme Court affirms a death sentence. We think
that this is not only fundamentally unféir to those defendants but also to all citizens who care
about the effective functioning of our criminal justice system. We sincerely believe that the
General Assembly would better serve the people of the Commonwealth if it enacted legislation to
make meaningful and qualified representation of inmates on death row a reality. By furnishing
competent counsel in a timely manner the Commonwealth will not only satisfy its constitutional
obligations but also smooth out some of the procedural bumps that currently delay these cases.
Competent counsel will maintain adequate communication with the defendant, file the
appropriate documents and raise the relevant claims. Incompetent counsel confuse the process
and increase the public’s distrust in the integrity of the process.

I have attached to my testimony a proposal for appointment of counsel in death penalty
cases. That proposal also provides for the timely appointment of counsel for those whose death
sentences have already been affirmed. We urge you to consider this proposal rather than the
unusual collateral review procedure contemplated by Special Session Senate 81.

Earlier this year Supreme Court Justice Ronald Castille, the former District Attorney for
Philadelphia County, noted in a speech to the Philadelphia Bar Association’s Criminal Justice
Section that there is a greater need for attorneys to represent those on death row. Former
Attorney General Preate has also noted the need for the Commonwealth to do more to make sure
that defendants in capital cases have adequate counsel and resources at all stages of their cases.
The ACLU agrees with Justice Castille and Mr. Preate. We encourage you to pass legislation

that calls for the appointment of competent counsel for death row defendants,



APPOINTMENT OF COUNSEL IN DEATH PENALTY CASES

Amend Title 42 Pa.C.S.A. Section 9711 (h) by adding:

(5) (a) When the Supreme Court affirms the sentence of death the court
shall immediately enter a written order specifically naming new counsel to
assist the defendant with any further court proceedings relating to or resulting
from such sentence including but not limited to proceedings under the Post

Conviction Hearing Act, Title 42 Pa.C.S.A. Chap. 95, Sub-chap. B, Section
9541 et seq., 28 U.S.C.A. Chap. 153 and any further appeals.

(b) The Supreme Court shall immediately enter a written order
specifically naming new counsel to assist any unrepresented defendant whose

death sentence has alreadyv been affirmed by the Supreme Court. That
attorneyv shall assist the defendant with anv further court proceedings relating

to or resulting from the imposition of the death sentence including but not
llmlted to proceedings under the Post Conv1ct1on Hearing Act, Title 42

153 and any further appeals.

(c) An attorney who is appointed to serve as counsel under this section
shall be an experienced and active trial or appellate practitioner with at least

three (3) vears experience in major criminal litigation and have completed
within two (2) years prior to the appointment at least five (5) hours of
training in the defense of capital cases in an accredited continuing legal

education course.

(d) Counsel appointed under this section shall be compensated from
funds appropriated to the Pennsylvania Supreme Court. Compensation shall
be in accordance with a procedure and rate schedule to be established by the

Pennsylvania Supreme Court.
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JUSTICE RONALD CASTILLE £4YS THE COLRT IS PLTTING A “HEAVIER EAIPHASIS ON GETTING ‘|-

Castille Predicts
Pa. Execution INear
More Attorneys Needed, Fustice Says

X . . By Maxxzx Gazziax
Of e Legal S1:ff . T
: ; ENNSYLVANIA WILL SEE ITS FIRST EXECUTION SINCE 1961 THIS YEAR —

perhaps as early zs AMzy 2, Pennsylvania Supreme Court Justice Ronald
Casslle prediczed yestesdzy. He 2lso said the court may change the rules

. P : : ; g :
. of appellate procedure so thzt death-row inmates can’t sit on, their

. appeals. R

: ' Castille, spezking before the Philadelphia Bar Association’s Criminal Justice
\‘6 . e Secton, said that Gov. Tom Ridge’s promise to sign death warrants in a timely fash-
jon all but assures an execution in the nezr future. Because more death warrants will’
be signed, he said, there will be a grezter nesd for attorneys  [CONTINUED ON PAGE 10]
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e "There will be a lot of individuals who are
looking to be appointed or are going to have
to be volunteered somehow and are going to
need some assistance on these czses, because |

"can tell you in the next two years we're prob-

ably going to see 2 heavier emphasis on get-
ting the cases out of the system or at Jeast
moving them through the system,” Castille
said. “I can tell you, this will be the year that
Pennsylvania joins the ranks of those states
that have imposed the death penalty.”

According to Castille, Keith Zettlemoyer
will probably be the first if he “keeps up his
present track,” of insisting he doesn't want
anymore appeals, Zettlemoyer, he said, has
appealed to the state Supreme Court twice
and lost both times.

“Me’s zppealed to the Supreme Court of
the United States and he's finally said that he
doesn’t even want to talk 1o the folks at the

Capital Case Resource Center,” he szid. “So

~you'll probably be secing that coming up very
.:300n, May 2 is the date and he could be the
" first individual since Elmo Smith was execut-

edin 1961 - R

7187 ON DEATH Row

.. A.total of 187 individu:I.s are t':m death row-
in Pennsylvania, Castille said, 57 of whom .

have their direct appeals pending before the
state Supreme Court. Of those; 110 have
-their Post-Conviction Review Act appeals

still pending, he said. That.means, Castille )

said, that 57 of the 187 are “probably” unrep-

tesented and 130 of them may or may not ™"

have completed their full appeals, . .
=¥ Castille predicted Ridge will “timely
. review the aseswe send 1o him.” *» - -
" “The governor-has als6siid that he is
going to start a review of those individuals

. from tie earliest person on death row since™
1978 up 1o the latest person sent there before
his election,” he said, “I think he's pretty seri-

ous about jt, as you can tell.™ ‘
:  CENTER OVERWHELMED

Pennsylvania.” He said the Capital Case
- jesource Center is going across the state try-
Ing to recruit lawyers'to defend desth row

inmates, The center’s work, he said, is impor- -

- - ]

CasriLie: PUR zergass

. 2ppeals.

¢ ,.Th-:t cmphzs}s' on signing death warrﬁns,
he said,-“is going 1o cause problems in .

“tant beesuse Ce2th rew inmizes need compe-

tent counsel or zzoezls.

Ridge’s dezerminztion 10 sct on desth
penalty cases, Le s2id, conzests sharply with
former Gov. Robet Casers spprosch,

“Previously, Gev. Cazszy sat on most of
these things for six or ssvea years before he
would sign 2 ezt wzrrazy® Castlle said.
“The going jzihorse ueds were to just sit
on them and &le 2nyhing wad) the governor
signs your death wirrzat ind then you g0

ahead and fie your PCR4 i you haven't filed-

it and file your habeas corpus pesition if you

“haven't filed ie” .
-« On'averige the Suzreme Court comes up

with 2 decision i 3 aath pemalty cse within
" 18 months of being sent the czse he said,

e S TRICT DEADIINES
" Regardless of Ridge's pesition though,

Castille said, the court is'looking st setting
strict deadlines for inmates 1o file their

“We ourselves 2re Jooling st some reform
in case the governor somebow changes his
mind-or dossa’t get 2-ound :o doing what he
has said he is going 0 do,” Castille said.
“We're looking st some epital czse docket
reform oursclves in the form of changes in

" the rules of sppellzze procedures in eriminal
proceedings.” . -

One of things the court is looking at, he
s2id, is imposing a “straight-our, one-year
statie of limitztions” on when an inmate can
file 2 PCRA appeal.

- "You won't be able 10 sit there for two,
three, four years and be able 10 invoke ‘your
post-convicdon hearing rights unless you do

.1t in 2 imely fashion,” he ssid, “We're lock-
ing at some U.S. Supreme Court cases that
we think will support that kind of provision
in the law.” Co .

The court is looking at potentially dividin g
the 130 inmates “who aren’t doing 2nything”
into groups and giving them “six months, 2.
year, 18 months,” 1o file their PCRA appeal,

- Castille’said,

- PCRA REFORM

“I can tell you, for the first sme ever,
the Supreme Court of Pennsylvania
back in February denied a person
PCRA because he sat in prison for six

e f

"™ or seven years'and didn’t Hle anything,”

he said. “That was the first individual
who was turned down for PCRA on.the
basis that he didn't timely file. That
caused us to start looking at the whole
situation of the PCRA appeals and to
look at ways to reform that system, to
mzke sure that jusdce is done and make
sure the cases are properly tried.”
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April 10, 1995

The Honorable Stewart J. Greenleaf
Senate of Pennsylvania
Harrisburg, PA 17120

RE: SPECIAL SESSION SB 81 - PCRA REVISIONS AND UNITARY REVIEW

Dear Senator Greenleaf:

The American Civil Liberties Union of Pennsylvania has many serious concerns about
Special Session SB 81 (P.N. 109). I intend to discuss what we believe to be the most significant
problems in this legislation as it is presenily drzfted. I hope that there will be a chance for further
review and discussion of this entire bill s it moves forward.

The United States Supreme Court has repeatedly said for the last 20 years that death is
different. Woodson v North Carolina 428 US 280 (1976), Gardner v Florida 430 US 349
(1977), Eddings v Oklahoma, 455 US 104 (1982) and Ford v Wainwright, 477 US 399 (1986).
For example, in, Woodson, Justice Stewzrt, the author of the plurality opinion, wrote:

In Furman, members of the Court zcknowledged what cannot be fairly
denied--that death is a punishiment different from all other sanctions in
kind, rather than degree. See 408 US, 2t 286-91, 33 L Ed 2d 346,92 S Ct
2726 (Brennan, J., concurring); id., at 306,33 L Ed 2d 345,92 S Ct 2726
(Stewart, J., concurring). A process that accords no significance to relevant
facets of the character and record of the individual offender or the circum-
stances of the particular offense excludes from consideration in fixing the
ultimate punishment of death the possibility of compassionate or mitigating
factors stemming from the diverse frailties of humankind. It treats all persons
convicted of a designated offense not 2s uniquely individual human beings,
but as members of a faceless, undifferentiated mass to subjected to the blind
infliction of the penalty of death. ..

This conclusion rests squarely on the predicate that e penalty of death is
qualitatively different from a sentence of life imprisonment, however long,
Death in its finality, differs more from life imprisonment than a 100-year
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prison term differs from one of only a year or two. Because of that qualitative
difference, there is a corresponding difference in the need for reliability in
the determination that death is the appropriate punishment in a specific case.

(emphasis added)

I acknowledge that a plurality of the United States Supreme Court has held that there is
no constitutional requirement that states zppoint counsel for indigent death row inmates in ,
collateral review proceedings. Murray v Gierratano, 492 US 1 (1989). Four of the justices found
that the distinction between death cases znd other cases did not extend to state collateral
proceedings. It is not clear what a majority of the current members of the Supreme Court thinks
on this issue. I can honestly say that I know of no court decision that sanctions a state providing
fewer procedural protections to a death row inmate than to a noncapital defendant.

The Pennsylvania Supreme Court has recognized that death is different. Commonwealth
v Billa, 555 A.2d 835 (1989) and Commonwealth v DéHart, 650 A.2d 38 (1994). Both of those
decisions contain language regarding the relaxed application of waiver rules in death penalty
cases. I believe that these decisions demonstrate that our Supreme Court will carefully review
whatever collateral review procedure the General Assembly prescribes to ensure that no issues
are deemed technically waived in death penalty cases.

.- In fact; we would not be the least surprised were a state or federal court to hold that the

. procedure set forth in Special Session SB 81 is fundamentally and constitutionally. flawed.
. Forcing a capital defendant to pursue collateral attacks prior to affirmance on direct appeal

creates procedural hurdles that noncapital defendants do not face.

One of the most troubling provisions in this legislation is Section 9572 which deals with
legal representation in death penalty cases. Under subsection (B), trial counsel cannot represent
the capital defendant during the unitary review proceeding “unless the court finds, after a
colloquy on the record, that the petitioner has knowingly, intelligently and voluntarily waived his
right to claim prior counsel’s ineffectiveness.” This will put a defendant in the difficult position
of choosing whether to continue with an attorney who he wants to represent him thereby giving
up any opportunity to claim that counsel’s ineffectiveness.

This would certainly put an ethiczl attorney in a difficult situation. He may feel that he
can do a very good job in the unitary review process. Nevertheless he may have to counsel his
client to take his chances with new appointed counsel so that he may raise claims of
ineffectiveness. Since there are no safeguards to guarantee the appointment of competent
counsel at the unitary review stage, the original attorney is really asking his client to take a life-
threatening gamble. I am not sure that the state should be putting attomeys or defendants into
that kind of a bind.

Two decisions from the Third Circuit Court of Appeals show an unwillingness to
countenance placing defendants in those kinds of situations. (Neither of these cases involved the



death penalty.) In United States v Garcia, 544 F.2d 681 (1976), the defendants were convicted,

- on guilty pleas, of narcotics charges. At the time the guilty pleas were entered, the court

announced that it could not extend “clemency and lenity” or be “lenient and merciful” because
neither defendant had assisted law enforcement in investigations of the illegal drug trade. The
defendants appealed their sentences and the Third Circuit vacated those sentences.

The Court of Appeals held that the sentencing procedures undermined the defendants’
Fifth Amendment right against self-incrimination. The Court characterized the issue thusly:
“whether the principle against compelled self-incrimination was contravened by the weight
accorded defendants’ failure to cooperzate with government authorities.” 544 F. 2d at 683. Since
neither defendant was given any guaranicz that the information he revealed would not be used to
indict him for other acts, the Court found the sentencing procedure to be unconstitutional. The
Court wrote:

The appellants were put to a Hotson’s choice: remain silent and lose the
opportunity to be the objects of leniency, or speak and run the risk of
additional prosecution. A price teg was thus placed on appellant’s
expectation of maximum considerztion zt the bar of justice: they had

to waive the protection afforded them by the Fifth Amendment. This
price was too high. We, therefore, cannot permit the sentences to stand. . .

544 F. 2d at 685.

The reference to a “Hobson’s choice’ reappeared in the: Third Circuit’s decision in United

- States ex rel. Wilcox v Johnson, 555 F.2d 115 (1977):-There a Pennsylvania prisoner sought

habeas corpus relief. The Court of Appezls found that the trial judge’s ruling - if the defendant
took the stand his counsel would be permitted to withdraw and defendant would be forced to
represent himself - was an impermissible infringement on the defendant’s right to testify and his
Sixth Amendment right to counsel. The Court wrote:

As in Garcia, the appellee here ‘was put to a Hobson’s choice’: decline to
testify and lose the opportunity of conveying his version of the facts to the
jury, or take the stand and forego his fundamental right to be assisted by
counsel. The Trial Judge thus conditioned the exercise of Mr, Wilcox’s
statutory right to testify upon the waiver of rights guaranteed by the
Constitution. This was an impermissible infringement upon the appellee’s
right to testify and his Sixth Amendment right to counsel.

A defendant in a criminal proceeding is entitled to certain rights and protec-
tions which derive from a variety of sources. He is entitled to all of them;

he cannot be forced to barter one for another. When the exercise of one ri ght
is made contingent upon the forbearance of another, both rights are corrupted.

555 F. 2d at 120.



The unitary review procedure will put a defendant to a Hobson’s choice. He must either
discharge his counsel or give up his right to claim ineffectiveness. The two decisions from the
Third Circuit demonstrate that forcing a noncapital defendant to make such a choice is probably
unconstitutional. A federal court would be hard pressed to permit such a dilemma to be imposed
on a capital defendant.

We are also troubled by the lack of a procedure for asserting ineffective assistance of
appellate (or unitary review) counsel. It is unclear that a capital defendant will have any means
for asserting such a constitutional deficiency. This is particularly troubling since many capital
defendants have obtained judicial relief zfier demonstrating that they had received ineffective
assistance from trial and appellate counszl.

Similarly, it is unclear how a defendant can assert his innocence based on after acquired
evidence if that defendant has already been through the unitary review process. What if the new
evidence is the result of technological advances in DNA testing? What if the new evidence is the
result of a previously reluctant eyewitness coming forward without prompting by the defendant?
I do not think that any attomey could accurately predict the proper way to proceed based on the
language of this bill. .

Finally, I am aware that both Missouri and Arkansas have experimented with unitary
review procedures for all criminal cases. In those states, the state Supreme Court adopted the
procedure via court rules. In both states, the Supreme Court abolished the unitary review
procedures because they were confusing znd spawning even more litigation.' I am in the process

- of obtaining more information about the procedure in California, which is somewhat different

that what has been proposed here. I will forward that information once I receive it.

Thank you for your consideration of our views on this legislation..

Very truly yours,

Larry Frankel
Legislative Director




APPOINTMENT OF COUNSEL IN DEATH PENALTY CASES

Amend Title 42 Pa.C.S.A. Section 971 I (h) by adding:

(5) (a) When the Supreme Court affirms the sentence of death the court
shall immediately enter a written order specifically naming new counsel o
assist the defendant with any further court proceedings relating to or resulting
from such sentence including but not limited to proceedings under the Post
Conviction Hearing Act, Title 42 Pa.C.S. A Chap. 95, Sub-chap. B, Section
9541 et seq., 28 U.S.C.A. Chap. 153 and any further appeals,

(b) The Supreme Court shall immediately enter a written order
specifically naming new counsel to assist any unrepresented defendant whose
death sentence has already been affirmed by the Supreme Court. That
attorney shall assist the defendant with any further court proceedings relating
to or resulting from the imposition of the death sentence including but not
limited to proceedings under the Post Conviction Hearing Act, Title 42
Pa.C.S.A. Chap. 95, Sub-chap. B. Section 9541 et seq., 28 U.S.C.A. Chap.
153 and any further appeals,

(c) An attorney who s appointed to serve as counsel under this section
shall be an experienced and active trial Qr appellate practitioner with at least
three (3) vears experience in major criminal litigation and have completed
within two (2) vears prior to the appointment at Jeast five ( 5) hours of

training in the defense of capital cases in an accredited continuing legal

education course.

(d) Counsel appointed under this section shal] be compensated from
funds appropriated to the Pennsylvania Supreme Court. Compensation ghal]
be in accordance with a procedure and rate schedule to be established by the

Pennsylvania Supreme Court.
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JUSTICE RONALD CASTILLE £4¥5 122 cotT 18 PLTTING A “HE4VIER EMPHASIS ON GETTING ' |-
THE CASES OUT OF THE SYSTEM,” )

Castille Predicts
Pa. Execution Near
More Attorneys Needed, Justice Says

. 3y Haxx Grrziax
Of t2e Legel S1eff -

ENNSYLVANIA WLLL SEE ITS FIRST EXECUTION SINCE 1961 THIS YEAR —
perhaps as early zs Mzy 2, Peansylvania Supreme Courr Justice Ronald
Castlle predicted yesterdzy. He 2lso said the court may change the rules
of zppellate procedure so ther death-row inmates can’t sit on, their
. appesls. ey
; ' Castille, speaking before the Philadelphia Bar Association’s Criminal Justice
Secton, said that Gov. Tom Ridge’s promise 10 sign death warrants in g timely fash

jon all but assures an execution in tha nesr ferure. Because more death warrants will
be signed, he said, thera wil] bs 4 grester need for artorneys [CONTINVED ON PaGE 10)

- -
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{CONTINUED FROM 2.1}
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t6 represent those on death row,

%% *There will be 2 ot of individuals who are
looking to be appointed or are going to have
10 be volunteered somehow and are going 1o
Regd some assistance on thess cases, because |

"can tell you in'the next two years we're prob. ™
ably going to see 2 heavier emphasis on get-
ting the cases out of the system ‘or at Jeast
moving them through the system,” Castille
said, “T can tell you, this wij] be the year that
Pennsylvaniz joins the ranks of those states
that have imposed the death penaly,”

According 1o Castille, Keith Zculcmoycr
will probably be the first if he “keeps up his
present track,” of insisting he docsn’t wang
anymore sppeals. Zertlemoyer, he said, has
appealed to the stare Supreme Court twice
and lost both times,

“He's appealed 1o the Supreme Court of
the United States and he’s finally said that he
doesn't even want to 1alk 1o the folks 3t the

Capital Case Resource Center,” he s2id. “So .

__you'll probably be secing that coming up very " any because Cazeh o inmilss peed compe- One of things the court js looking ar, he

&f.;oon. May 2 is the date and he covld be the  renr counsel origpexts. | s2id, is imposing 2 “straight-our, one-year

first individual sinee Elmo Smith was execur. Ridge’s dezermins i 10 3¢t on deat szruie of limitations” on wheg an inmate ep
edin 19617 . T penalty cases, ke s2id, comaqons sharply with  file PCRA appea).

SRR 187 oN DraTy ‘R.OW former Gov. Rebert Czsey’s 235r0ach, - “You won" be 2ble 1o si; there for two,

: . itonmost of  theee, four ears and be zble 10 jpvole your

. - “Previously, Gev. Casey s
- A total of 187 individuals are on dezth row  these things for six or seves years before he post-convieson hearing rights unjess you do
in Pennsylvaniz,' Castille s2id, 57 of whom - would sign z daz:y wairany” Castlle said, Jtina timely fashion,” he said, “We're Jook
have their direce appeals pending before the “The going iziiborce mer T were 10 just sit ing at some U.S, Supreme Court cases that
state Supreme Court, Of those; 110 have - on them and £'s =ring il the governor e think will support that kind of provision

.their Post-Conviction Review Act appesls SIgNS your deaty wziizag ixd'then ¥OU g0 inthe Jaw,” Lo .
still pending, he said, T hat.means, Castijle . 2head and fils your PCR 2 {you haven't filed. The court is Jooking at potendally dividing
s2id, that 57 of the 187 are “probably unrep- it and file your hibess corzs pestion if you  the 130 inmates “who aren’ doing anything”
resented and 130 of ‘them may or may not- - “haven’t fileg ;o» T inte 8roups and giving themn “siy months, 3 .

il

iy

have completed their full 'appeg].s_. e = Onaversgs o5, Suzreze Court comes vp year, 18 months,” 1o fila their PCRA appeal,
-« & Castille predicted Ridge 'wil] “timely _with 2 dedisicy ina dagt 72l case within Castille’said,
"review the astswe send to him,” -, . L - 18 months of beinz senp ite e, he szid, T PCRA RE
+ P . 3 Yy m., ™ A - .. ., T, . A . .. L _FORM
] The governor-has als6*siid thar he IS U L. “STRICT DEDrNgs . Tt LA i
. I can tell you, for the first ime ever

g9ing 1o start 2 review of those individuals . t

om the earljest Person on death row sinee™ - Regardless of Ridze's nosition though,  the Supreme Court of Pennsylvania
1978 up 10 the Jarast person sentthere before  Cagrilfe s3id, the cory is looking ar seting  back in February denieq 3 person
his election,” he sziq, “I think he’s Premyseri-*  striet deadlines for inmztes 1o file their PCRA because he s2t in prison for six
ous 2bout it, as yoy ‘ez tejl” : " . appeals. ST e K

. peat : L . }?r se\fzn-y?}fgand ditin’tﬁﬁlc anything,»
¢ ourselves zre FO0KLE 2t some reform ¢ said. “That was the rst individua]
B P(;EI_\?TFI_{.OVERWI-EI:MED -+ in case the 8overnor somehow changes his Wwho was turped down for PCRA on.the
" .That emphasis on signing death WAIRnts,  mind.or doesn’s £2t 2round w0 doing what he basis thar he didn’t timely file. Tha;
he said,.vjs going to cause problems in _ hag eaig he is going 10 do,” Castille sajd. caused us to searp looking at the whole
Penasylvapia” 1. said the Capita] Case “We're looking 2t same cspital ease docler Situation of the PCRA 2ppeals and to
esource Center js going across the stats Uy-  reform oursslvas jn the form of changes in ook 3t ways to reform thap system, to
JPE 0 recruit lawyers'to defend death row  * the ryles of sppellaze procedures in ciminal  make sure that justice is done and make
inmates, The cenger’s work, he said, is impor- - proceedings,® ) - sure the cases are Properly tried.”
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April 10, 1995

The Honorable Stewart J. Greenleaf
Senate of Pennsylvania
Harrisburg, PA 17120

RE: SPECIAL SESSION SB 81 - PCRA REVISIONS AND UNITARY REVIEW

Dear Senator Greenleaf:

The American Civil Liberties Union of Pennsylvania has many serious concerns about
Special Session SB 81 (P.N. 109). Iintend to discuss what we believe to be the most significant
problems in this legislation as jt is presently drafted. I hope that there will be 2 chance for further
review and discussion of this entire bill zs it moves forward,

The United States Supreme Court has repeztedly said for the last 20 years that death is
different. Woodson v North Carolina 428 US 280 (1976), Gardner v Florida 430 US 349
(1977), Eddings v Oklahoma, 455 US 104 (1982) and Ford v Wainwrioht. 477 US 399 (1986).
For example, in, Woodson, Justice Stewart, the author of the plurality opinion, wrote:

In Furman, members of the Court acknowledged what cannot be fairly
denied--that death is a Punishment different from all other sanctions in
kind, rather than degree. See 408 US, at 286-91, 33 L Ed 24 346,92 S Ct
2726 (Brennan, I, concurring); id., at 306,33 L Ed 24 345,928 Ct 2726
(Stewart, J., concurring). A process that accords no significance to relevant

facets of the character and record of the individual offender or the circum-

convicted of a designated offense not as uniquely individual human beings,
but as members of 2 faceless, undifferentiated mass 10 subjected to the blind
infliction of the penalty of death . . .

This conclusion rests squarely on the predicate that #he Penalty of death is

qualitatively different from 2 sentence of life imprisonment, however long.
Death in its finality, differs more from life imprisonment than a 100-year

CaiTen
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prison term differs from one of only a year or two, Because of that qualitative
difference, there is o corresponding difference in the need Jor reliability in
the determination that death is the appropriate punishment in g specific case,

(emphasis added)

I'acknowledge that a plurality of the United States Supreme Court has held that there is
ho constitutional requirement that states zppoint counsel for indigent death row inmatesin
collatera] review proceedings, Murrav v Giarratang, 492 US 1 (1989). Four of the justices found
that the distinction between death cases znd other cases did not extend to state collateral
proceedings. It is not clear what a majority of the cwrrent members of the Supreme Court thinks
on this issue. I can honestly say that I know of 1o court decision that sanctions 3 state providing
fewer procedural protections to a death row inmate than to a noncapital defendant,

are deemed technically waived in death penalty cases,

One of the most troubling provisions in this legislation is Section 9572 which deals with
legal representation in death penalty cases, Under subsection (B), trial counsel cannot represent
the capital defendant during the unitary review proceeding “unless the court finds, after a
colloquy on the record, that the petitioner has knowingly, intelligently and voluntarily wajved his
right to claim prior counsel’s ineffectiveness.” Thig will put a defendant in the difficult position
of choosing whether to continue with an attorney who he wants to Tepresent him thereby giving
Up any opportunity 1o clajm that counsel’s ineffectiveness,




death penalty.) In United States v Garcia, 544 F.2d 681 (1976), the defendants were convicted,

- on guilty pleas, of narcotics charges. Atihe time the guilty pleas were entered, the court

announced that it could not extend “clemency and lenity” or be “lenient and merciful” because
neither defendant had assisted law enforcement in investigations of the illegal drug trade, The
defendants appealed their sentences and the Third Circuit vacated those sentences.

The Court of Appeals held that the sentencing procedures undermined the defendants’
Fifth Amendment right against self-incrimination, The Court characterized the issue thusly:
“whether the principle against compelled self-incrimination was contravened by the weight
accorded defendants’ failure to cooperaie with government authorities.” 544 F, 2d at 683. Since
neither defendant was given any guarantes that the information he revealed would not be used to
indict him for other acts, the Court found the sentencing procedure to be unconstitutional, The
Court wrote: :

The appellants were putto a Hobson's choice: remain silent and lose the
opportunity to be the objects of leniency, or speak and run the risk of
additional prosecution. A price teg was thus placed on appellant’s
expectation of maximum consideration at the bar of justice: they had

to waive the protection afforded them by the Fifth Amendment. This
Price was too high, We, therefore, cannot permit the sentences fo stand,

544 F. 2d at 685,

The reference to a “Hobson’s chojce™ reappeared in the Third Circuit’s decision in United
tates ex rel. Wilcox v Tohnso ,555F.2d 115 (1977).- There a Pennsylvania prisoner sought
habeas corpus relief. The Court of Appezls found that the tria] judge’s ruling - if the defendant
took the stand his counse] would be permitted 1o withdraw and defendant would be foreed to
represent himself - was an impermissible infringement on the defendant’s right to testify and his
Sixth Amendment right to counsel. The Court wrote:

As in Gareia, the appellee here “was put to 2 Hobson’s choice’: decline to
testify and lose the opportunity of conveying his version of the facts to the
Jury, or take the stand and forego his fimdamenta] right to be assisted by
counsel. The Trial Judge thus conditioned the exercise of Mr. Wilcox’s
statutory right to testify upon the waiver of 1 ghts guaranteed by the
Constitution, This was an impermissible infringement upon the appellee’s
right to testify and his Sixth Amendment i ght to counsel.

555 F. 2d at 120,



appellate (or unitary review) counsel. Tt is unclear that a capital defendant will have any means
for asserting such a constitutional deficiency. Thisis particularly troubling since many capital
defendants have obtajned judicial relief zfter demonstrating that they had received ineffective
assistance from trial and appellate counsa].

Similarly, it is unclear how 2 defendant can assert his innocence based on after acquired
evidence if that defendant has already baen through the unitary review process. What if the new
evidence is the result of technological advances in DNA testing? What if the new evidence is the
result of a previously reluctant eyewitness coming forward without prompting by the defendant?

Finally, I am aware that both Missouri and Arkansas have experimented with unitary
review procedures for all criminal cases. In those states, the state Supreme Court adopted the
procedure via court rules. In both States, the Supreme Court abolished the unitary review
Procedures because they were confusing znd Spawning even more litigation." I am in the process

- of obtaining more information about the procedure in California, which js somewhat different

Thank you for your consideration of our views on this legislation..

Very truly yours,

Larry Franke]
Legislative Director
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facts and Procedural Histary

Petitioner Jesoph Henry was found guilty of £irat degree
murder and ralated felony cﬁargas on April 2S5, 1%87, in tha
Rorthampton County Court of Camman Pleas. On April 27, 1987, thae
sentencing phase of the krial heagan, &nd on the following day, the
jury returned a verdict of death; This cowrt deniad Josoph Jenry's
post-verdict motions on June 34, 1sss: and on July 22, 1$88, the
Henorable Michael v, Franciosa, Judge of +this Czurs, sentancad
Henry to death. Joscphh Henry's autgmatic direct arppeal to tha
Pennsylvania Supreme Cours ywas denisd on Pebruary 3, 19g0.

Commenwealth v. Henrvr, 524 Da. 125, Se3 A.2d 3929 (1990).

On Febxzuaary 23, ls9s, Pennsylvania Gaovermcr Tho—as Ridga

signed a death warranc scheduling Jesech Henxv's exaecutisn by the

purgoses of post-gonviecsion czllataral at=ack proceedings, and o
Ttarney has regresantad nhim far this pursese ince the
Pennsvlvania Supreme Cou—s affired ais convictien and sentance an
direct apreal in 1994q. Henry has naver filad a cetiticn under the
Fennsylvania Post Convictign RelieZ Ach ("DPCRA"), 42 P=.C.S5. 5
9541, et sag.? Henry intands %3 fils a PCRA petiticn challenging
his conviction and sentences, but claims he is not able to do so
without the effactive assistance gf counsel. Henry is indigenc and

cannot afford to rstain ccunsel. An grder of this cours permitting

2 Past Conviction Relief Ack. As amended 1888, April 13,
P.L. 336, No. 47, § 3, ind. effactivn.

2




=TT oo

Henry to procsed in forma Pauparis was signed March 27, 1995,
iscm a

Undexr Pennaylvania law, Josoph Henry is entitlag +o
represantatisn of able counsel in the preparation, filing ang
advancement of a collataral attack on his conviction, apreal, ang
death santanca. This right {5 absolute, and is not impaire
because it was not fileg until after a death varrant {ssued. gee
Pa. Const. ar:t. T, § 147 42 Pa.c.s. § 3541, at seg.; Commonwealwh
¥, Albert, X332 pa, 331, 314:; 581 A.2d 738, 738 (1989-}.

SMponwesleh v, Tinlew, 497 pa. 332, 440 A.22 1132 {(1831).

Relie? unds- Pennsylvania’s Pogc Convicticn Relier Act isg in
tie naturs of a commen law WIZt @I hakeas CIITus constituticnallw

Suarantzed, and not avallable “= Cefandant unless he isg orovides

the tiza and Tapresentation %z fila a counsalled zetiticn unde- o)
act. Jcsoph Henzv cannce Zeaningiully asgise is counsel in the
Preparation of a petirian Ior cellazawal Pest-cenviction ralips

without sufsiciens tixa 18C8SSaxy T3 zest with cgunsal and exanine

the issues. S22 Commenwaslss v, 2elan, Nes. 8402-28%3, 2z392g
(Prila. C.?P.), Commonwealss Y. Rcian, B3 Cap. App. Dk=., 1994 (Fa.

Jan. 26, 1995} (per Curiam); Commenwealih v, lazk, January Ters

1980, Nes. 201z, 2013, 2013, 2922 (Phila. c,2.), Lommenwealth v,

Lark, 77 Cap. App. Dk=. 1994 (Nov. 10, 1994), Laxk v. lehwan, civ.

A. Ne. g4-s8762, slip op. Z.D. Pa., Nov. 10, 1894} ; Commonweml+h

v. Terzv, Na. 1563-73 (Mtgy. c.2.) Aug. 1994,
There have heen no executicns in Pennsylvania in over thirey

(30) years, and Pennsylvania courtg have regqularly granted stays af

)
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executlion to perait convictad =zurdersrz sensanced to death  to
pursua an initial counselled post-convictiaon patitien for
callataral reliaef.? ’

in the single case brought to the attanticn af this coure

wheres the Pannsylvania Supr=me Cours sustained eommon Jleas denial

3 Commanwealtn 7. Tesks, No. 631 ¢, 1980 Term (West=. C.D

(stay lssued Nov. 12, 1935 for executian schedulsd Nov. 19, 1235)
commenwealth v. Travaglia, Nes, 634 C, 1980 Term (West=2. C.p
(sTay Issued ¥ov. 13, 1985 Zor execution schedulad Nov. 19, 1985) ;
Cammcn?eal:Q,V. Zetzlemover, No. §3% 319, 1879 Term (Cauph. €.72.

(sTay lssued Nov. 12, 19885 Izr execution scheduled Dec. 3, i885);

ey

.

Commenwealtn v. Zeaslav, ~21.78, July Term 1930 (2hila.
C.2.) (stzy issued Nov, £3r exscutison schedulsd Cec. 2,
1285); Commenwealwh v. 1230 Tarz (Lanc. C.2.} (stav
issuad June 9, 1933 I June 14, 1353} ;
Commenwaalilh v, Maxws! Term 1531 (Fhila
C.2.) (sTav issued Sect cnedulad Sact, 13,
128%); Commenwsalzh v, ~251 (3eaver Z.2.)
(stay Lssued S=pT. 20, 24 Jct. Z, 128Q:;
Commens “hizroer Tor L33 (PhRiza.
c.?.) 133ued Ncv. Sas, o=
- - -
;9:0;; gnwea_=h : C.7.) (sz=ay
= ene P ) . - Jig Toq-
_lssued .::QL = chedulad June 25, L291%:
FCE:C? d.2z2echz, Ncs. 4G5-11, 13950 Tarm (3ucks S.P.) {stay
issuad 1391 £or exazutizn scheduled Julw 13, 1397 ;
Coomeon . Fanv, Mes. 2233, 2258, 2258, 23155, Fab. Ters 1931
(Phila. C.PF.) (stay issuad Ja-. 13, 1852 fcr executizcn schedulad
Jan. 1<, 1282); Czamenwealslh w. Ch-isc, Na. 9274, a, b, <« 1933
(Cambxia C.P.) (stay issued Ncv. 9, 1892 for exacuticr schedulad
New. 17, 19%2}: Coopenweal=- v, Zerzv, Ne. 1383-79 (Mugy. C.P.)
{s=2y Issiad Auc. 9, 1994 Fo- exscutlion schedulsad Aug. 15, 19%4;
C:mmcnweaT;h v. Holland, Nes. 1420, 1437, 1439, 1443, Ccz. Term,
1884 Prnila. C.B.) (stay issuved Ocz. 7, 1894 Ffor aeaxecution

schecduled for Oct. 15, 1994} ; Commerwaealth v, lazk, 77 Cap. Apzo.
Dkz. 189+ (Pa. Nov. 10, 1993) (ger curiam) (summarily rebersiﬁg
orders of Court or Commen Pleas and issuing a stay of exscution
Nav. 10,'1994 fer executicn scheduled Hav, 13, 19%4) (Iar% wv.
Iehmzn, Civ. A, Ne. 94-5762 (Z.D. Pa. Nov. 10, 19%4) (stay issued
Ncv. 10, 1994 for executicn scheduled Nov. 13, 1994); Commeonwsalsh
v. Relan, 837 Cap. Acp. DXT. 1994 (Pa. Jan. 6, 1995) (Mcntazura, J.,
in chanbers) (Cemporazry stats issued Jan. 6, 1295 for execution

scheduled Jan. 10, 199S8); id. (Pa. Jan. 26, 1998) (swummazil
reversing order @f Court of Congen Pleas and 1issuing stay of
axecuticn). But geae Commonwaalth v, Quffsv, 73 Cap. App. Dk:. 1994
(Pa. Dec. S, 1994). o

N
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of a stay of execution, tha atay was nevertheless granted and
counsel appointad to pursue post-canviction realief in a collataral
procesding, by the United States District Court for the Middle
Distzict of Pennsylvania.*

The Supreme Couzt of Pennsylvania requires the appcintoent of
 PCRA counsel for a pro se petitionar. Zge Pa,.R.C.P. No. 1s04(a}.
The Pennsylvania Capital Case Resgurca Center, initiatad in July,
1994, is now a Community Defander Organization under 12 U.S.C. §
3006A of the Criminal Justice Act, without sus*icient rescurces =o
represent this petitioner in contamplated PCRA proceedings,

AtTorneys Dunham and 3radiey w
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of the 2r2 ge petiticn for sTtayv of exacution ara not faziliax with
The Joscoph Henny trial, or She substancs of the diract arpeal; they
ares thus unakle ts £ils a DCzA petiticn for Joscph Henry at thisg
time. Further, Henzv's privaza t=ial czunsel for pratsial, txial,
and dirsct apreal may nct rapresens Jenry on a ¢gllatexzl atiack on
convictien and sentence, and dirsce arreal because txial counsel

cannot litigates the gquestion of ais  own inefZsctivensass.

Commonwaalth v, Alhers gumca.

For Jescoh Henry the judicial +xial procass concluded wish
impesition of the death sentenca in 1988, The direct appellate
raviaw process concluded with the tizely opinien and ordar of the
Pennsylvania Suprame Couz= affirning the death penalty in 1990.

The axacuticn procass raquires thereartar the govarnlor's signature

4 Se= Commonwealth v. Duffey, No. 78 Cap. App. Dkt. Sucreme

Court of Pennsylvania; see alss Itev . hman, 1995 WL 103359
(M.D. Pa.).
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on a death warranrc, .It appears clsar that the £4l1 spaétmm or
Hanry's constitutionally guarantéed rights +tp post-conviction
collateral review of the trial, dirace appeal, and warrant prﬁcesa,
including efreétiveness of counsel does not ripen until the deathn
Warrant lssues. The warrant issued here on February 23, 1995, lessg
taan thirty (30) days before bPetitioner ccmes befores the Cours
seeking an opportunity +to hava the Court conduct a meéningful
review. -
Benry carnot recsive effactive andg meaningZul assistanca of

cunsal, as required in McTarland -7, SS9ty, 114 S. Ct. 2353

—
|..I

9947,

under the pressurs of an exacuticn dasa Aroroxinately tirse weaks
frcm the tinme ccunsel appears {n the case.

The coﬁrt Notes the five~yoar delay 1in issuing the deaty
warrant here is pgt or Fetitiognerrg making, or due +s any
intarzupticn or abuse of the eonsTitutiocnaliy guaranteed judicial
procass. The court continues ts addrasss thig mese sericus of
issues with a1l due dispatch Contemplatad by  death penalty
legislation, giving due r2gard ta the nece 5ary review that muss
accompany imposition of the irreversinle Penalty of death, Henry's
absolute right +q collateral reviey Bay not be infringed to
accommadate a desirs tg bring a quicker end to legal Proceedings
surrcunding this tragic episecde that deeply and irrevocably affects
us all, but none nors tharn the fapijjes of the wvictim, ana
Principals invalved.

We cannct ignors that therea g an Toverwhelming public

interast (in] insuring that capita:l PUnishment in this Commenwealth
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comports with the Constitution. " Q a a, 476 Pa.
428, 383 A.2d 174 (1378). Entzy of a stay of execution does not
ragt on an avaluation of any alleged prior procedural or
substantiva exrror. The stay empcwers the petitioner to enploy the
means necessary to procura a counselled opportunity for Judicial
review to detasrmine if any prejudicial error occurred.,

Uﬁder thesae facts and Circumstances, the court will grant a

raasonable limitad stay of exacution and appoint counse]

forthwith,



