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CHAIRMAN REBER: We are going to call 
the Environmental Resources and Energy Committee 
meeting of the House of Representatives to 
order. The Sunshine time is 9:30 and that time 
having appeared, we are going to begin. 

For the record, I am Representative 
Bob Reber, Chairman of the committee. To my 
immediate left is Minority Chairman, Camille 
George, the former Majority Chairman for the 
past 12 years of the House Conservation 
Committee and an individual who is very, very 
much like myself, interested in this package of 
legislation. 

What I'd like to do initially, is 
introduce the members of the House Environmental 
Resources Committee that are currently present 
on the dais. I anticipate other members to be 
joining us as we take testimony this morning. 

As I said, to my immediate left is 
Chairman George; to his immediate left is 
Representative Art Hershey; to his immediate 
left is Representative Jerry Stern. To my far 
right is Representative Greg Vitali, 
Representative Brett Peese, Representative Sam 
Smith, and Chief Counsel for the Republican 



Caucus, Fred Taylor, to my immediate right. 
At this point in time I have a 

pleasure, and sort of sounds like a wedding 
ceremony, but I think it's fair to say, for the 
first time in public announcing and introducing 
the confirmed Secretary of DER, the Honorable 
James M. Sief, Secretary of the Department of 
Environmental Resources. Secretary Seif, 
welcome, and we look forward to your testimony. 
Obviously, being a member of the bar I think 
there's no need to have you sworn for today's 
event. 

SECRETARY SEIF: Thank you, Mr. 
Chairman, and good morning to you and members of 
the committee. This is a first of what, I hope, 
are many opportunities that I and other members 
of Tom Ridge's environmental team will have to 
appear before this committee to talk about the 
important environmental issues that face us. 

With me today are David Hess, 
Executive Deputy Secretary for Policy and 
Communications, and Terry Bossert who is the 
counsel to the department. I think a number of 
you have worked with both of these gentlemen 
over the years. 



I want to thank you, Mr. Chairman, and 
other members of the committee for giving me 
this opportunity to talk about legislation that 
is before us, and for a number of other meetings 
that a number of us have had individually over 
the last few months, they have been very helpful 
to me. 

Pennsylvania has a long and rich 
industrial heritage. It is a heritage, however, 
that has scarred the natural landscape of our 
state with old mine pits and highwalls, streams 
that run orange, and particular air pollution 
that we had to dust from our cars when I was 
growing up in Pittsburgh. 

Part of that heritage is also 
thousands of acres of land in legal and 
environmental limbo because of contaminants in 
the ground. 

To deal with these problems we passed 
a series of environmental laws beginning in the 
1930's to require permits for new water 
discharges, bonding and reclamation for new 
mines, and emission limits on sources of air 
pollution. In the ' 70 ' s we intensified these 
efforts by establishing, in this nation, an 



elaborate and very successful end-of-the-pipe 
regulatory structure for the protection of human 
health and environment. It was expensive, and 
sometimes controversial, but I hope most 
Pennsylvanians agree with its results. 

An important measure of its success, I 
think, is how well environmental protection has 
been internalized in the thinking and conduct of 
our corporate and community life. Compliance 
with these laws is clearly now the norm and not 
the except ion. 

While these laws worked steadily to 
improve the quality of our environment, none 
dealt directly with setting clean-up standards. 
However, the interpretation of these laws today 
as applied to the cleanup of contaminated soil 
and groundwater has resulted in the end the 
Department of Environmental Resources and EPA 
setting in effect inescapable requirements to do 
impossible things. 

DER pushed cleanups to a standard of 
cleanliness that only existed before human 
activity, a goal that was prohibitively 
expensive and remains technologically 
unachievable. No one escaped the legal 



liability for further cleanup, even after the 
site was made 
saf e. 

Banks, economic development agencies 
and local governments at first became entangled 
and then, perhaps wisely, usually on advice of 
counsel, refused to get involved in further 
redevelopment of the contaminated sites, fearing 
for environmental liability. 

Property owners sometimes adopted a 
don't look, don't tell attitude with such sites. 
If they shut down and fenced it off and didn't 
look for anything, they might not have to deal 
with DER. Even when owners wanted to do the 
right thing and clean up a site, DER often put 
them through the bureaucratic ringer and many 
times took years to approve clean-up sites. 

All of these policies in total had an 
unfortunate, though unintended consequence, they 
created an impenetrable barrier to reusing 
contaiminated sites, causing thousands of them 
to be abandoned and remain a threat to 
ne ighbor hoods. 

Opportunities for jobs and housing 
were lost as development proposals fell under 



the weight of unrealistic clean-up policies. 
Farmland and open space was lost as 

new development fled from contaminated sites, 
even those with simple problems; and taxpayers 
became 2-time losers, first being asked to fund 
a cleanup of contaminated sites, then to pay for 
new infrastructure like highways, sewers and 
water systems, to support new development. I 
might add that shareholders and ratepayers and 
customers were also losers in this process. 

I am glad to say that just about 
everyone has now recognized that we have to 
bring some common sense and good science to bear 
on clean-up policies. Indeed, a number of other 
states are already ahead of us in that regard. 
I might mention Ohio, Connecticut, Nebraska and 
Tennessee which have all enacted laws in this 
last year to encourage voluntary cleanups and 
site reuse. 

In Pennsylvania, over the last 4 
years, I was pleased to watch the bipartisan 
effort get underway, first in the Pennsylvania 
Senate and then in the House, to develop 
legislation to eliminate the barriers to the 
cleanup and reuse of these sites. The 



Department of Environmental Resources, with its 
greenfields policy, eventually joined the 
dialogue. 

The results of that extensive debate 
are the package of bills that, Mr. Chairman, you 
introduced this morning as the subject of 
today's hearing. 

This effort was important to me 
personally and to a number of other 
practitioners of the law who believed in doing 
cleanups, but were disappointed in what we saw 
at DER. Terry Bossert and I both represented 
people who were trying to do the right thing, 
but found themselves victims of outdated 
clean-up policies and attitudes. 

We believe Senate Bills l, 11 and 12 
represent a comprehensive approach to dealing 
with the environmental liabilities that now 
often prevent the cleanup and reuse of 
contaminated sites. 

These bills are part of a new type of 
environmental program that focuses on getting 
the environmental result we want, site cleanups, 
while at the same time providing significant 
economic benefits to our communities. It looks 



like a two-for to me, which means 2 benefits 
from a single program. 

Senate Bill Number 1, sponsored by 
Senator Chip Brightbill, establishes a real 
framework for setting clean-up standards based 
on health and environmental risks, sets up a 
clear process to regularize DER approval of 
clean-up sites with deadlines, ends the now 
never-ending clean-up liability for sites once 
they are made safe, and provides opportunities 
for public review and input in setting clean-up 
standards. Special liability incentives are 
included for encouraging the safe and productive 
reuse of abandoned sites in enterprise zones. 

Senate Bill 11, sponsored by Senator 
Stewart Greenleaf, it provides lenders, economic 
development agencies, municipalities and 
conservancies with protection from environmental 
clean-up liabilities if they did not cause the 
pollution in the first place. 

Senate Bill 12, sponsored by Senator 
Albert Belan, would establish a special fund to 
establish environmental assessments of sites in 
distressed communities. 

These bills address each of the 



critical environmental issues that have 
prevented the reuse of contaminated sites, 
unreasonable clean-up standards, an unresponsive 
process for doing so, and never-ending cleanup 
liability with no protection for lenders and 
other innocent landowners. 

I am pleased to report to you that 
Governor Ridge supports these bills and will 
sign them into law if they reach his desk in 
their present form. I can also report that the 
Ridge Administration has not waited for these 
bills to become law to actively encourage land 
recycling efforts. 

Just 2 weeks after entering on duty 
here in Harrisburg, I traveled to Meadville in 
Crawford County to announce agreement on a 
clean-up plan for a site well-known to the 
Senate Committee which processed these bills 
last year, the Avtex Fibers Site. This 
announcement was important to the Commonweawlth 
for several reasons. 

First, it ended a 5-year stalemate 
between DER, the community, and the past owner 
of the site over how it should be cleaned up. 

Second, it's the first permanent 



cleanup of a state-listed hazardous waste site 
since 1988 when the law was passed. 

Finally, it demonstrates that 
partnership can occur between government at all 
levels and the private sector to work on issues 
like this, without taxpayers footing the bill 
for the cleanup. I want to commend the 
community and the FMC Corporation which had 
waited for 5 years to have this problem solved. 

Bottom line now is, the people of 
Meadville will now have a site that is safe and 
which will contribute once again economically to 
that community. It also demonstrates, I hope, 
that DER is now open for business when it comes 
to land recycling proposals. 

In spite of the wide public discussion 
and support for this package of bills by local 
governments, farm and labor groups, business and 
financial community and environmental 
professionals, some groups have expressed 
concern about how the bills, Number 1, treat new 
development; and 2, treat sites that presently 
do not have prospects for immediate reuse. 

While admitting that Senate Bill 1 is 
fundamentally sound in most respects, some 



suggest the bill could be amended to continue 
the use of pre-human or tougher clean-up 
standards for anything spilled on sites 
developed after some date, usually the effective 
date of this new law. New sites, it is argued, 
should be held to a tighter clean-up standard to 
deter pollution* 

This may sound reasonable at first 
glance until we remember that the first element 
of the equation that gave this problem to us in 
the first place; namely, the attempt to enforce 
pre-human and technically impossible clean-up 
standards, didn't act as a deterrent and, in 
fact, helped cause the current crop of abandoned 
and unused sites that we now must contend with. 

Pre-human clean-up standards don't 
make cleanups anymore attainable. A loyalty 
oath doesn't make people loyal. A clean-up 
standard that you can't reach isn't going to be 
met. Coupling these impossible clean-up 
standards with never-ending clean-up liability 
will doom us to repeat the same dismal history 
with policies that we are now trying to correct. 

Modern permitting requirements for new 
facilities on both old sites and new sites and 



stiff penalties for polluting have worked 
against the old ethic of, anything goes, far 
more effectively than imposing unreasonable 
clean-up standards. 

In speaking earlier this morning with 
Senator Brightbill, with whom I am honored and 
flattered to share this podium with, he told me 
about part of his presentation which is a slide 
that he has allowed me to use. Terry 
Pitzpatrick will put a slide up for us because I 
want to make a point about this web of existing 
laws . 

No law presently on the books is being 
weakened by enactment of these bills, pollute 
the air and deal with the state Air Pollution 
Control Act, pollute the water and deal with 
Clean Streams Law, pollute the soil and deal 
with either the Solid Waste Management Act, the 
Storage Tank and Spill Prevention Act, or the 
Hazardous Sites Cleanup Act. And don't forget 
that reporting to the government and public 
under the Worker and Community Right-to-Know 
Acts is still the requirement. 

Senator Brightbill's chart shows in 
table form those laws, and I believe he will 



point out, as I would like to now, that there is 
no portion of Senate Bill 1, 11 or 12 which 
repeals or changes any of those laws. 

The clear message that has always been 
there and remains is whether you are on an old 
industrial site or a new one, the goal should be 
to prevent pollution before it happens and the 
law requires that. It's easy, often inexpensive 
and always cheaper than cleaning up anything to 
any standard. 

This Administration is the first to 
come to Harrisburg with a major and explicit 
commitment to pollution prevention. 

In the near future, we will be 
following through on our commitment to establish 
a special office of pollution prevention and 
compliance assistance that will not only preach 
pollution prevention, but teach businesses, 
local governments and individuals how to do it 
and will harness many of the other post-command 
and goal techniques that are available in this 
era. 

Some persons also suggested that 
clean-up standards in Senate Bill l should not 
be applied to sites where there are no present 



plans for redevelopment. They are concerned 
that landowners could walk away after the 
cleanup with the site still vacant. 

Public policy choice as suggested 
here, I think, is easy: 

Letting a site remain contaminated and 
a possible threat to the community with no hope 
of cleanup or, cleaning the site to a level that 
is safe for the community while making the site 
attractive for possible future development. I 
think most of us would choose cleanup every 
time. That issue highlights another important 
aspect of these bills. 

This package will result in cleanup of 
contaminated sites that would not otherwise 
warrant any attention from a private sector or 
from our state funded clean-up programs because 
they do not often have environmental problem 
serious enough, from a statewide perspective, to 
be considered a toxic waste site. 

Many of these contaminated sites also 
tend to be in disadvantaged communities that 
will have often serious concerns about the 
hazards there. without these bills many 
communities would have little hope of addressing 



their concerns. I'm fairly certain that the 
private sector, once unfettered from the heavy 
hand of government, will find uses for sites and 
ways to clean them up and allocations of costs 
between buyers and sellers that no regulation 
writer could think of. 

I want to sound here for the 
conclusion one small cautionary note that I 
think others have driven home as well. This 
3-bill package is not a panacea for economic 
development. It's clear that land-use decisions 
are driven by a wide variety of factors, 
transportation access, taxes, regulatory 
climate, market forces, workforce quality and 
global economics all become part of the 
decision-making process. what we can do with 
this package of bills, I think, is to remove, at 
least, one major barrier to our community's 
ability to use the assets that we do have. 
Let's get out of the way, at least, when we can. 

I thank you again, Mr. Chairman, and 
members of the committee for this opportunity. 
It's been a pleasure. My colleagues and I would 
be pleased to answer any of the questions you or 
your members may have. 



CHAIRMAN REBER: Thank you, secretary 
Self. I deeply appreciate you having here today 
with you Chief Counsel Bossert and Deputy 
Secretary Hess to be of assistance to the 
committee in case there's any technical dot the 
I, cross the T-type questions that may come up 
that is within their purview. 

Let me say at this point in time, to 
my far left joining the committee is 
Representative Carole Rubley and Representative 
David Levdansky, and also I note in the audience 
is Representative Pat Carone. Pat, I certainly 
extend you an invitation if you want to join us 
at the dais at some later time would be fine. 

SECRETARY SEIF: Let me point out, if 
I may, that Representative Rubley is my 
representative here on this body. And that 
Representative Carone is the representative of 
my sister, brother-in-law and mother of Butler 
County. 

CHAIRMAN REBER: with that in mind, 
then, Secretary, I will turn the microphone over 
to your representative for any questions she 
might have. 

REPRESENTATIVE RUBLEY: Thank you, Mr. 



Chairman. I appreciate your comments, secretary 
Self, this morning. One question I'd like to 
ask is, how does this proposal compare with 
practices in other states? That's one of the 
criticisms that I've heard, this is much more 
far reaching than other states. What is your 
prospective on that? 

SECRETARY SEIF: As a general 
philosophical point, I wouldn't necessarily 
object if Pennsylvania is ahead of other states 
in recycling of land, but I can't say that it 
is. I think that both in terms of the specific 
laws that are being considered are on the books 
elsewhere and in terms of an actual practice in 
other states. 

But apart from whatever the law is in 
terms of regulatory practice or the decisions 
made at the regulatory level, other states have 
been for more alert to the opportunities 
presented by unused sites than we have. This is 
a little bit of a catchup; not necessarily a 
jump far ahead. 

REPRESENTATIVE RUBLEY: Do you see 
that our standards are under this proposal much 
more -- with the clean-up standards would be 



much more lenient than, say, those of our 
neighboring states? 

SECRETARY SEIP: I don't think so, no. 
REPRESENTATIVE RUBLEY: Thank you. 
CHAIRMAN REBER; Representative 

Levdansky, any questions? 
REPRESENTATIVE LEVDANSKY: Thank you, 

Mr. Chairman. Thank you, Mr. Secretary. First 
let me say I appreciated the latter part of your 
testimony, your philosophy that through an 
office of pollution prevention we can teach 
business and industry and people and landowners 
how to avoid polluting in the first place, which 
I think is really critical in keeping a lot of 
litigation and all the other problems you tend 
to see go with it happening later on. I think 
that's really a good idea. 

I just want to ask you to elaborate a 
little bit for a first reaction and ask you to 
elaborate a little bit. On page 3 of your 
testimony, about two-thirds of the way down you 
say that the attempt to enforce pre-human and 
technically impossible clean-up standards didn't 
act as a deterrent to pollution. It helped 
cause the current crop of abandoned and unused 



contaminated sites we now have. 
I come from the Hon Valley. I would 

disagree with that statement, especially insofar 
as I would argue that the abandonment and the 
creation of literally, literally square miles of 
vacant industrial property along the Mon River 
wasn't caused by the enforcement of any 
environmental law or standards. It was caused 
by a massive worldwide shift in the steel 
industry which created a lot of economic 
dislocation which created a lot of abandoned 
industrial sites in the Mon Valley. 

Where I come from, we are most 
concerned that capital formation occur on 
abandoned industrial sites. I think that's one 
of the principal tenants; at least purports to 
be on of the tenants of this legislation, is to 
make capital formation happen on brownfield 
sites. That's a particular aspect that I take 
would like to see that happen. 

My fear is, maybe summarize in terms 
of a quesiton, my fear is that if we apply these 
lower reduced standards statewide, in essence 
what we do is, I'm sure that it's clearly 
remediation bill or remediation standard, but I 



don't know that if we apply these lower 
standards will reduce the flex-methodology 
statewide that will serve as an incentive to 
promote the redevelopment of those brownfields 
in industrial valleys rather than clean up of 
maybe some sites out in the greenfield area of 
the state. That's general criticism has been 
made by this legislation. How would you react 
to that? 

SECRETARY SEIF: I disagree with the 
premise that somehow lower standards are being 
created. We refer again to some of the remarks 
that Senator Brightbill will make about the 
existing laws and their capacity to prevent more 
Hon Valleys in our Commonwealth's future. 

I might also -- I hope this is more a 
quibble than a disagreement. The bill is not 
designed, and maybe no bill should be designed, 
to make capital formation happen. It's designed 
to let it happen; that is, to get out of the way 
as much as to provide lots of affirmative state 
or several other kinds of governmental action, 
which I think is an important aspect of how we 
can keep our Commonwealth strong; not to assume 
that the government will guide all of these 



decisions, but simply that it will not be in the 
way when private economic forces make those 
deci s ions. 

I do, certainly, want to agree with 
you that it was not laws of any kind that 
created some of the problems we have, but a 
shift in economic forces. And it will be those 
same kinds of shifts that will again, whether or 
not we have this particular law, bring back jobs 
or opportunities in areas, rather than simply 
relying on our environmental laws. We need a 
whole battery of other forces to work for us, 
some of them beyond our control. 

More particular to your question about 
our, if we have a relaxation of standards, with 
which I don't necessarily agree, won't that mean 
it's more attractive to go to a greenfield than, 
say, back to the Homestead Works, Aliquippa, or 
wherever? 

It seems to me that someone who is 
going to go to a greenfield because they think 
they can get away with leaving it behind at some 
future date, not having complied with any of the 
laws is really behind the times in terms of how 
any modern industrial enterprise is managed or 



about how DER can well enforce those laws, along 
with EPA oversight and community vigilance which 
is at an all-time high, based on right-to-know 
laws and a variety of other factors. 

It seems to me it's simply unrealistic 
to come up with a hypothetical of that sort and 
say that that signifies some loophole through 
which all the new jobs will march to 
greenfields. The advantages, and there are 
some, that brownfields enjoy over greenfields in 
terms of infrastructure and employees and the 
like are the real decision-making forces. I see 
them, as long as government gets out of the way 
of perpetual liability of people who want to use 
that land, as dominating over any greenfield 
strategy that a closet polluter would have in 
mi nd. 

REPRESENTATIVE LEVDANSKY: It is 
certainly a factor that affects business 
location decision, but it's one of a myriad. If 
we had in Hon Valley, on those vacant sites in 
the Mon Valley, the Duquesne Works, the 
McKeesport works, the Homestead Works and go up 
and down. If we had other advantages, if we had 
a better infrastructure that wasn't a hundred 



years old and so costly to repair; and it cost 
so much to extend that infrastructure into these 
mill sites, believe it or not. There wasn't 
much infrastructure there as people would 
commonly think. A lot of it was rather specific 
to the site. 

But the fact is, we do have a 
relatively low-skilled and low-educated area. 
We don't have those other advantages that some 
of the communities in the greenfield areas of 
the state really have. It's those other factors 
that they already have an advantage on us. My 
fear is if, unless this thing is specifically 
written to give us an advantage in the Mon 
Valley of attracting capital formation, it 
really won't do that. I know that's not 
necessarily the principal focus of the bill, but 
it is my principal focus. 

SECRETARY SEIF: I think as an 
administration, what we would be very interested 
in encouraging the kind of capital formation and 
business decisions that you are describing. 
Whether this vehicle, being an environmental law 
can carry that whole weight, I would say no. 

REPRESENTATIVE LEVDANSKY; Thank you, 



Mr . Chairman. 
CHAIRMAN REBER: Thank you, David, 

just because I call on you doesn't necessarily 
mean you always have to have questions. I want 
to get the example out real quick. 
Representative Stern, any questions? 

REPRESENTATIVE STERN: I have One 

question, Secretary Seif. With the site in 
Meadville, the Avtex Fibers Site, would you 
explain to this committee a little bit about how 
that whole situation occurred, and just real 
briefly, sum it up how that continued for 5 
years; nothing happened, and then all of a 
sudden you were to come in and work with the 
community and work with this corporation and get 
this back on track and get reuse of this site? 

SECRETARY SEIF: It was 5 years before 
I got here so I'm going on public record and 
discussions. The site came to be owned by the 
FMC Corporation which has never utilized it. 
They simply bought Avtex as a company, and as 
often happens, got a pig in a poke over a couple 
of bad sites in various states including the 
Avtex site in Meadville. 

The ground was considerably involved 



with contaminants from -- Was it rayon 
manufacturing? And in the middle of a large and 
formerly bustling industrial park, 350 0 jobs in 
the hey day of that company, in the City of 
Meadville and the County of Crawford. The 
dispute arose over what standard to require for 
cleanup. That was the DER judgment and a 
proposal for a very elaborate cleanup, and the 
company*s response that you could have safe and 
productive and quicker reuse with a cleanup of a 
different sort — different sort; not a lesser 
sor t. 

The community examined the problem, 
and communities are very anxious as we know to 
protect themselves from environmental hazards, 
and came down very heavily and quickly on the 
side of the company, knowing that the company's 
proposal would liberate this land for the reuse 
much sooner with the same safeguards. 

The stalemate decision arrived at, I 
don't know at what point in the 5 years, but the 
one I found in existence was a $26 million 
requirement from the company with 10 million 
state dollars to be involved in this project. 

The arrangement eventually arrived at 



was 10 million company dollars and no state 
dollars, being all applicable federal and state 
standards of the pollutants involved and in 
involving safeguards hereafter in terms of 
examination of the site and sampling to make 
sure that the solutions arrived at was 
advantageous. Result, this Thanksgiving that 
site will be ready for new tenants and new jobs. 

Now, how did it happen that we arrived 
at that arrangement? well, we got off the let's 
clean it up to background standard. We 
permitted some consolidation of wastes and their 
deposit on site in an existing safe depository; 
namely, a landfill that had been there. 

I might note that this was an 
interesting experience I had; that 2 hours later 
I had gone down 1-79 to our Pittsburgh regional 
office on Herrs island, a generally flat island, 
except there's one raised portion on it. I had 
heard that the reason why my predecessor, 
Secretary Davis, had not approved of the 
solution that eventually I agreed to was, they 
didn't want to bury waste anywhere. Well, on 
Herrs Island you know what's in that mound; a 
very successful redevelopment where DER's own 



office now exists, and perfectly good neighbors 
with other potential users and present users--a 
good idea. I think that illustrates a point. 

De facto, in order to get anything 
done, Pennsylvania has not really insisted, 
except in paper, and for purposes of imposing 
professional liability on the clean-up standard 
as background. In reality, this law simply 
codifies and makes more public and more open a 
process that common sense brought many other 
sites in Pennsylvania to. I simply applied 
that. Deputy Secretary just said, go up there 
and figure it out and we did it, because I 
thought that that would be a good illustration 
of how you could break a disagreement like that 
and make forward motion. 

REPRESENTATIVE STERN: Thank you. 
CHAIRMAN REBER: Thank you. 

Representative Hershey. 
REPRESENTATIVE HERSHEY: I want to 

thank Secretary Seif for coming. I have a 
question concerning Senate Bill 1. I will 
reserve that for Senator Brightbill. Thank you. 

CHAIRMAN REBER: Thank you. Chairman 
George. 



REPRESENTATIVE GEORGE: Mr. Chairman. 
Mr. Secretary, you mentioned in your testimony 
that there was some opposed this bill, which use 
pre-human standards. I wrote an article on this 
some time ago. You weren't referring to me, 
were you, Mr. Secretary? You had to read it 
somewhere. 

SECRETARY SEIF: I don't know that I 

read the particular article. I have read your 
recent letters to the editor. 

REPRESENTATIVE GEORGE: You do agree, 
though, that there ought to be some initial, at 
least minimum and workable standards, do you 
not? 

SECRETARY SEIF: I do . 
REPRESENTATIVE GEORGE: Thank you. 

Would you agree that one of the major complaints 
of the business community is that there are not 
clear standards for cleanup? 

SECRETARY SEIF: Yes. 

REPRESENTATIVE GEORGE: Then with you 

answering affirmatively that question, how can 
we entertain, in that I read some time ago that 
you had addressed the CAC. You had talked very 
explicity, in that, if, in fact, the bill did 



not address the matter of new violations, that 
you would do your very best to see to it that we 
did concern ourselves; in that, we have enough 
degradation today without insighting or allowing 
someone to say, well, you know, standards exist 
for this and there is a minimum. We want to 
degradate, we degradate. Did you not say that, 
Mr. Secretary? 

SECRETARY SEIF: I said it and then 
proceeded to perform. I did my best. I read 
the bill, as I urge you to do, and found the 
standards that I think have those safeguard 
effects. 

REPRESENTATIVE GEORGE: Would you 
agree under Section 303, sir, that these 
standards that are established by the EQB within 
a year they will be effective and be workable? 
I mean, the EQB hasn't worked on these standards 
yet. They are in the bill. That's no way of 
guaranteeing that they are going to be put into 
1 aw. 

SECRETARY SEIF: Well, it would rather 
be presumptuous to begin work prior to --

REPRESENTATIVE GEORGE: You said you 

read the standards. 



SECRETARY SEIF: -- passing a bill. 
REPRESENTATIVE GEORGE: If, in fact, 

the standards --
SECRETARY SEIF: Nof I didn't read the 

standards. I read the bills. Standards don't 
exist. 

REPRESENTATIVE GEORGE: These 
standards are promulgated like you insist, is 
there any reason why an owner of a property 
should not have to meet these standards, if, in 
fact, contamination occurs after the date of the 
bill? 

SECRETARY SEIF: Not merely these 
standards, Mr. Chairman, but the standards in 
all of the present Pennsylvania laws which would 
remain unchanged. 

REPRESENTATIVE GEORGE: Mr. Secretary, 

Section 306 that I read aloud for private 
companies to undertake part of the technical 
review which is required by the act, your 
attorney knows this. Does this mean that the 
department doesn't have the expertise to conduct 
these reviews? 

SECRETARY SEIF: No, but it means the 
private sector does as well. 



REPRESENTATIVE GEORGE: You mean does 
as well? 

SECRETARY SEIP: Does also. 
REPRESENTATIVE GEORGE: You are going 

to allow them to do this? 
SECRETARY SEIF: I think that's 

appropr i a t e. 
REPRESENTATIVE GEORGE: Would you 

explain to me, sir, why you feel that it's 
appropriate for the fox to guard the chicken 
coop, you are going to let them set up the 
standards? understand, I'm not battering you. 
I know you feel that I'm not for the bill. I'm 
not against the purpose of which the bill 
intends to purvey. I know very well that under 
your tenure for some time and for years there 
have been cleanups that have never been resolved 
and that is the fault of the department and not 
the individual industry. I'm in agreement with 
you there. There's just no use in carrying it 
out and carrying it out. There has to be a 
standard in which you as the Secretary can say, 
look, they have met it. I'm in agreement with 
you there. 

But, I have a problem within my home 



area, you know, they tell me they look for sites 
that were low level in my area which they come 
up as I told you 2 months before you became 
confirmed in my office that I have a water 
problem in my area in which it had been 
degradated 10 years ago, where a hundred people 
had come down with an intestinal disorder, and 
where the Environmental Hearing Board had taken 
9 and a half years to adjudicate, Mr. secretary, 
with no help I'm told from DER. Now that it's 
been adjudicated the company has just appealed 
with an attorney, with an attorney to your 
right. 

I take issue of the fact that these 
poor companies don't have anything to work with. 
The Environmental Hearing Board is one of them. 
While that matter is before the Environmental 
Hearing Board, you're not going to take any 
further action until the matter of dispute is on 
record and adjudicated. Don't you agree? 

SECRETARY SEIP: Sometimes we can, but 
generally we would not. 

REPRESENTATIVE GEORGE: I thank you 

for your candor. I'm here to work with you. 
That's why I'm saying, I would insist that you 



just don't want to hear from somebody who is in 
complete agreement just for the fact of being in 
agreement. I don't want to carry this any 
further at this time. 

I think a great deal of you from what 
little I have known. I believe you will make 
some of these changes, but I only ask you as 
probably one of the most important cabinet 
officials in Harrisburg today that there are 
many, many people that are concerned as I am. 
We are your constituents also. We just don't 
understand why it would come down that those who 
pollute 10 years from now might just say, oh 
that's all right, you know, because we don't 
believe, Mr. Secretary, placing a fence around 
degradation that's been there is a resolve to 
the degradation. 

You said in your testimony, and I 
acknowledge and I'm grateful, that you will take 
every step that you can to make sure pollution 
doesn't occur. Mr. Secretary, you are a bright 
man. That's not possible to watch every 
chicken. You know that and I know that. I 
don't believe for a moment that you are not 
going to do your best, but I don't believe for a 



moment there aren't going to be those who, more 
than in theory, don't care what you think as 
long as they can get away with it. 

But, when you catch them, what I'm 
concerned about any industry who violates, and 
violates without intent, your department should 
work with to the best of resolve. But just to 
let someone who was not inadvertent violating — 
I'm not going to quote the section that Mr. 
Reber did at the meeting the other day, of the 
Constitution. You 2 ought to know it better 
than I. 

I intend to work with you, Mr. 
Secretary, because they are also my 
constituents. But I dare say we are not going 
to be in agreement, sir, that those that come 10 
years from now going to be merely slapped on the 
wrist. We are going to ask you to take one more 
look at that, if you will, and then so we can 
dialogue on it and get what could be a good bill 
made better, but not allow them to have those 
specific loopholes that we will have to suffer 
for years to come. I thank you for your 
patience. 

SECRETARY SEIF: I believe that's 



Article l, Section 27, and I couldn't agree with 
you more that we need to always keep our eye on 
that section. I believe this bill does that. 

CHAIRMAN REBER: Thank you, Mr. 
Chairman. Subcommittee Chairman Smith. 

REPRESENTATIVE SMITH: Thank you, Mr. 

Chairman. Secretary, it's good to have you 
before us. I know that Chairman Reber wants us 
to kind of rein in our questions. Being that 
this is the first chance that we have had the 
new Secretary before us, I want to get a word in 
somewhe re. 

I'm curious a little bit when I read 
through the bill in terms of how this would 
affect or intertwine with like the current mine 
reclamation type operations. And by the way, 
I'm glad to see that the Governor proposed to 
replace money in the budget for the Bureau of 
Abandoned Mine Reclamation. I'm very encouraged 
by that. It gets a much needed ongoing effort. 

My question is, how does this bill --
how does it interplay with those types of sites? 
Does it affect them in any way? 

SECRETARY SEIF: I know you want to 
get a word in edge wise with the Secretary, but 



I'll serve you up more of an expert on that 
point in Terry Bossert. 

REPRESENTATIVE SMITH: I'll accept 

that, Mr. Secretary. 
MR. BOSSERT: In terms of the 

reclamation of the mine itself, in terms of the 
mining waste, et cetera, this bill would not 
change that. That mine reclamation will still 
take place in accordance with the existing laws, 
all the bonding and all of those other 
requirements will not be affected at all. 

The only reason I give a slight caveat 
is, it's always possible for an abandoned mine 
site to be used for something else. That kind 
of contamination that may be introduced 
unrelated to the mine would be addressed under 
this bill. But as far as the mine reclamation 
and what the Bureau of Abandoned Mine 
Reclamation does, this bill will not diminish 
that in any way. 

REPRESENTATIVE SMITH: Same for like 
processing plants, things of that nature, cold 
processing plants; they would still be 
completely separate as far as future use of an 
abandoned site? 



MR. BOSSERT: Yes. 
SECRETARY SEIP: We might just add 

that statute to the list of bills that Senator 
Brightbill has made available to us that has not 
changed and should not be. 

REPRESENTATIVE SMITH: In the realm of 
going from like the sites Representative 
Levdansky cited from those big old steel mill 
type sites, how far down does this go in terms 
of, how small a site as far as what would be a 
nonresidential site or industrial site? How 
little do we get that would be eligible or would 
come under this utilization? 

SECRETARY SEIF: All Sites. In fact, 
some sites regardless of their size can be more 
dangerous even than a bigger site. But, the 
idea is that, as I mentioned in my testimony, 
the private sector should be able to exchange 
land without the spector of perpetual liability; 
whatever the parcel of land in terms of its size 
is, and this bill enables that to happen, so 
there's isn't necessarily a cutoff in terms of 
acreage. 

REPRESENTATIVE SMITH: One other 
question then, kind of following up a little bit 



again with what Representative Levdansky was 
asking. is there something that the department 
can do, perhaps in conjunction with the 
Department of Commerce, either maintaining a 
list of these industrial sites that would allow 
the department to help create an incentive or 
encourage the use or reuse of brownfields to 
kind of alleviate this fear that somebody might 
still want to go to the greenfields just because 
it's simpler and less hassle? How does the 
department propose to try to keep people focused 
on those brownfields? 

SECRETARY SEIF: I want to make a 
couple of comments. I'm a little bit reluctant 
to propose of keeping a lists on this or that 
site. There is a federal list of some 50,000 
sites called the CERCLIST after some acronym, 
which lists all sites in the nation which have 
been recorded however creditably or whether it's 
a mere rumor to be contaminated. The result, 
that site is forever tainted of whatever the 
value of the evidence that it's tainted, it's on 
the list. 

I note that the administrator of EPA 
has just recently proposed a removal of some 



25,000 such sites from the list because there 
wasn't much good reason for it. Pennsylvania 
will cooperate with that effort and clean up our 
own lists as well. 

If, however, your question is how can 
we keep track of sites where this bill would be 
helpful and where we could encourage safe and 
productive reuse, we most definitely should do 
that. 

I have just informally gathered quite 
a few sites and proposed cleanups that people 
want to proceed with, whatever the schedule for 
this bill passage may be, if it does pass, I 
want to work with those. I have in effect my 
own list. t would look forward working with 
this committee as we move to implementation, 
assuming the bill can be made into law. 

We do need to make sure that the 
standard setting process through EQB that 
Chairman George mentioned, that the cue would be 
set up for sites is open and public; that the 
sites move through the process in an open and 
public way, unlike the ad hoc arrangement which 
we must resort to now. We need to do all those 
things. I hope that I can work under your 



oversight in making that happen, with Commerce 
Department and with other departments as 
appropr iate . 

REPRESENTATIVE SMITH: The reason I 

ask in that direction a little bit because, as 
you might be aware, the Department of Commerce 
and local industrial development authorities and 
organizations of that nature spend a fair amount 
of time and money and resources in developing 
what would be somewhat speculative industrial 
parks where they try to get some infrastructure. 
I'm guess I'm wondering how maybe they could tie 
into focusing in on these sites as a way of 
directing the industry into that direction? 

I mean, when you come into a county 
and you may go to their industrial development 
authority and ask, you know, where do you have 
some industrial land available. More of an 
inventory, I guess, than a list. 

SECRETARY SEIF: Well, that's right. 
I would have to say that people in, say, 
Brookville are going to know a lot about a given 
area just anecdotally more than somebody in 
Harrisburg in front of a computer looking at a 
list would know. The thing to do is to develop 



the information and then bring it to such 
authorities, whether it's to obtain loans or 
whether it's to find a private company as a 
tenant, and work out, and possibly through one 
of these bills, in particular the one that 
provides for funds to do site assessments; to 
get an exact read, which would go beyond what 
any list that we could provide would have 
anyways because it's customized as to the 
geology of the site, and then make the economic 
arrangements that follow from that. 

In other words, another area where a 
bottoms up, localized, community-based approach 
will probably produce a better result than some 
ponderous list that we start working down Number 
1, then Number 2 , and so on. it might not be 
responsive to a given community's needs. 

REPRESENTATIVE SMITH: I appreciate 
that response, Mr. Secretary. Thank you, Mr. 
Chairman. 

CHAIRMAN REBER: Thank you, 
Representative Smith. Next individual is 
Representative Brett Peese. Brett, do you have 
any questions of the Secretary? 

REPRESENTATIVE FEESE: Just one, Mr. 



Chairman. Thank you, Mr. Chairman. 
Secretary Se if, what would be the 

public policy reasons for granting immunity to 
an individual or corporation that has identified 
contamination and then selected the site 
specific standard or method of addressing that 
contamination when, as I understand the bill, 
under some circumstances they would not have to 
undertake any cleanup? 

For example, I think the bill 
indicates that no exposure pathways exist that a 
clean-up plan would not be required. Why those 
circumstances should we grant an individual or a 
corporation immunity from civil liability when, 
in actuality, they have not taken any action at 
all other than to investigate it? 

SECRETARY SEIF: I see no immunity 
provision in the bill that lets people out of 
either the list that Senator Brightbill has 
mentioned most explicity or even clean-up 
requirements under this package of bills. You 
may be referring to the third of the 3 clean-up 
standards --

REPRESENTATIVE FEESE: Yes. 
SECRETARY SEIF: -- in whatever 
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section it is. is it 303? That is not any kind 
of a, let's get out of our responsibility 
provision. You still have a lot of hoops to 
jump through, a lot of showings to make. 

indeed, I would think, based on my own 
practical experience and conversations with a 
number of other practitioners, that you would 
actually want to do better than you might be 
allowed under there because, under Clean-Up 
Standard Number 2, you don't have to jump 
through those hoops. You can just do and get on 
with it rather than dealing with the department 
for months or years on end to arrive at a 
package of requirements that would be imposed 
under regulations that are assumed under that 
law. You can't just build a fence and walk off 
under any provision of this law. 

REPRESENTATIVE FEESE: As I 
understand, it cites specific -- remedial 
investigation report it indicates that no 
exposure pathways exist a risk assessment report 
and clean-up plan are not required. We are 
really not undertaking any cleanup, are we, 
under --

SECRETARY SEIF: If none is required 



we wouldn't want to undertake any, yes. That 
hasn't always been the case in our environmental 
regulations. 

REPRESENTATIVE FEESE: It does 
indicate that there could have been some 
contamination and we are not cleaning it up? Is 
my understanding, correct? 

SECRETARY SEIF: Avtex is such a case. 
Ten million dollars for what you're saying is 
immunity. I don't think FMC feels that way. I 
think we have a responsible cleanup there. 

REPRESENTATIVE FEESE: That's one 

example, anyway. 
SECRETARY SEIF: An example that under 

no present law, I think, indicative that the 
procedures we are prescribing here and further 
prescribed by regulation are more of a safeguard 
than ad hoc process that has gone on for years. 

CHAIRMAN REBER: Thank you. I 
neglected to introduce Representative Roy 
Reinard of Bucks County, another member of the 
committee who joined us some time ago. 
Representative Vitali. 

REPRESENTATIVE VITALI: Thank you, Mr. 

Chairman. At the outset I'd like to thank you 



for holding this hearing. This is not something 
that you had to do. I think it speaks well of 
you as a Chairman that you did this. I think 
it's an issue that needs airing out. 

I also want congratulate Senator 
Brightbill on the work you've done. I want you 
to know that I support the intent of the act to 
clean up these abandoned industrial sites and 
also support Senate Bill 11 and 12, although, I 
do have some concerns for Senate Bill 1 which I 
hope we can work out in the House through the 
amending process. 

Finally, I want to thank Secretary 
Seif on coming here today, but being generous 
with his time in meeting with me in the past to 
discuss this bill. 

I'd like to make a few comments that, 
perhaps, the Secretary can respond to. I have 
some more specific questions for the Senator. I 
think the point has been made, but I think it 
needs to be made again; that this bill is 
generally understood and, perhaps, to some 
degree by certain groups being promoted as a 
bill that is going to deal with the problem of 
abandoned old industrial sites. I know that's 



the perception with many members of the House 
and Senate. But, in fact, this is really about 
remediation standards, and I would submit about 
across-the-board reduction of those standards. 
I think it's important that people understand 
that. 

I certainly don't have the technical 
background that many do. I have been working 
with people who have, and to some degree people 
who have intimately worked with the bill have 
informed me. There is a dramatic lowering of 
the clean-up standards in the opinion of some, 
and in spite of what the Secretary has said. 

Essentially, whereas, with the federal 
CERCLA legislation, the point of departure is 
per carcinogen is 10 to the minus 6 or 1 in a 
million risk standard. That is not found in 
this bill. This bill makes reference to 10 to 
the minus 4 of 1 in 10,000 standard. I think 
that is a significant difference. 

I think another problem and another 
significant problem with this bill is, I don't 
see in the bill, and maybe we can talk about 
that little later, but I don't see in this bill 
a preference for cleaning up versus fencing off 



for deed restrictions, so-called institutional 
standards. That sort of language and that sort 
of preference for cleaning up is in CERCLA 
legislation and has been the approach of DER and 
should continue to be the approach of DER, but I 
simply don't see it in the bill. I think the 
responsible thing should be to require industry, 
especially when we are dealing with new sites, 
to clean up if feasible, and if not feasible, 
then to engage in the institutional controls. 

I think another serious problem with 
the bill, and then, perhaps, a constitutional 
problem is that, in establishing remediation 
standards the bill does not take into account 
the effect of cleanups on the environment, on 
ecological considerations, on our deer and 
trout, and endangered species, and others. It 
only talks in terms of health considerations. I 
think that is a significant difference from 
federal legislation. I think that's something 
that needs to be put back in the bill. 

I think I want to echo the sentiments 
of Representative Levdansky. I think it's 
important to note that in assessing the 
magnitude of this problem, that much idle 



industrial sites have their reasons that are not 
based in environmental clean-up liability, and 
it's that flight of industry to the south. 
That * s just a fact. 

I know that in Delaware County where 
I'm from, a year back in conjunction with this 
bill, they were talking about our Baldwin 
locomotive plant by the river. This bill was 
tout as being needed so that could be developed. 
Well, the fact of the matter is, this bill 
hasn't been passed to date and, in fact, that 
has been sold and is being developed. I would 
submit that the reasons there to some degree 
were economic and to some degree were being 
dealt with without the need for this dramatic 
step. 

I also want to point out to those 
interested that the department does, in fact, 
have programmed in place which deal with these 
industrial sites. Your orphan sites program 
that deals with sites that don't have a 
responsible party. The buyer-seller program 
which limits liability to willing buyers when 
there is a seller present. 

I agree that we need to take a common 



sense approach here, but I think part of common 
sense is that the polluter should pay. If the 
person has polluted the site, he should clean it 
up as best he can. 

I think it's also common sense that if 
it's easier if you reduce clean-up standards for 
a pristine site, that, in fact, will make it 
easier for someone to, in fact, contaminate that 
site; more likely that that site be 
contaminated, vis-a-vis an industrial site. 

Finally, I would like to make 
reference to the fact that many groups do oppose 
certain aspects of this bill. Representative 
George made reference to the citizens advisory 
council in a letter to the General Assembly in 
February. I'll just quote, it should be made 
clear -- it is not being made clear that this 
legislation could lower environmental standards 
for sites that are developed in the future. The 
council does not believe that the public under
stands or would support legislation that may 
lead to ongoing environmental degradation. 
Final legislation should clearly focus on former 
industrial sites. 

I also want to read from the Allegheny 



County Planning Department's letter, Raymond 
Reed's letter. He discusses this issue. This 
is a 1994 letter that deals with Senate Bill 
972. Innocent parties should receive relief, he 
says, parties who polluted in an earlier era but 
broke no laws at the time of their actions 
should be granted considerable relief. in no 
case, however, should present-day polluters and 
polluters of the recent past receive the 
benefits from this legislation. It's unfair for 
the public to subsidize for irresponsible 
legislation. The legislation should be revised 
to consider different degrees of responsibility 
in causing the problem. 

On my desk this morning there was a 
letter from the City of Philadelphia, and I will 
quote. This is from --

CHAIRMAN REBER: Representative 
Vitali, if I might add, I have received that 
particular letter and it's going to be entered 
into the record. I hope the Secretary's 
response to what I thought was a question from 
you is not as long as the question itself. But 
if you could direct the question it would be 
appreciated. we are running a little bit behind 



and if we don't attempt to keep some schedule it 
could take all day. I'm giving some leeway to 
all members the first time around. 

REPRESENTATIVE VITALI: Just about 
finished. I'll just read that letter. It talks 
about Senate Bill l. It should be supported, 
but it should be amended to restrict the use of 
less stringent risk base clean-up standards to 
pre-existing industrial sites. I won't read an 
editorial from yesterday's Pittsburgh Post 
Gazette who makes that same point and Clean 
Water Act, those who will be around at 3:30, 
also makes those points and more. 

I think that this bill is a good 
concept in summary, but it -- I think it's 
something we have to address these issues. I 
think we have a responsibility to do it and I 
look forward to working with Senator Brightbill 
and the Governor's Office and Secretary Seif on 
these issues. I have specific questions. I 
think it might be best to save them for Senator 
Brightbill, but I would like the Secretary to 
respond to the comments I've made as he sees 
fit. 

SECRETARY SEIF: I'll respond to just 



a very few of them. The polluter-should-pay 
concept looks great on a bumper sticker for 
Earth Day coming up. The fact is, that when DER 
thinks the polluter is the Crawford County 
Redevelopment Authority because they owned the 
site 15 minutes, literally, during the closing, 
there's something wrong. That's not the common 
sense that you are talking about. When they 
come up with a standard that cost $45 million 
instead of an equally saved $10 million 
solution, I begin to wonder where common sense 
went. 

To the extent that there is the 
implied accusation that this bill is a Trojan 
Horse for standards reduction across the board. 
I invite you to ask Senator Brightbill how he 
and all the other Trojans got fooled over the 
last year in extensive hearings, discussions 
with many, many Pennsylvanians, stories well 
beyond the Avtex's circumstance. I just don't 
think that this bill is meant to do that. It's 
to, in fact, get out of the way of some of these 
ponderous, noncommon-sensical governmental 
solutions that have been imposed. 

The Baldwin works, a private solution. 



I don't know what standards are being imposed 
there. Perhaps, the Commonwealth would like to 
know it. Perhaps, we ought to have a bill 
through which that site could have passed with 
proper oversight and regulatory review rather 
than whatever private deal was struck. I have 
no reason to think it wasn't a sound deal, but I 
have to say that it's beyond the scope of 
regulatory oversight. I'm not sure that's a 
good idea. 

I might add finally that the Allegheny 
County letter which you have cited has since 
been withdrawn as the Allegheny County people 
re-thought their position. There are many other 
things that we can discuss, but I'll take the 
Chair's lead on what the clock says. 

REPRESENTATIVE VITALI: Thank you. 

CHAIRMAN REBER: Thank you, Mr. 
Vitali. Chairman George has some trouble with 
his voice and has regained its power. 

REPRESENTATIVE GEORGE: I'm not going 
to belabor this, Mr. Secretary. we're not going 
to tell stories out of school when you and I met 
a couple of months ago. I told you that I 
thought the big problem wasn't in regulations, 



but in those who dealt with them. I think you 
remember that. Also I said to you and I'm not 
embarrassed, that those that you employ as 
inspectors should make the first decision that 
goes to the Secretary; that DER shouldn't be 
attorney heavy because that's where all the 
enforcement was coming. I'm grateful that you 
made some changes and grateful that my friend, 
Mr. Bossert, might now look at the new approach 
in that, all that should be done should be done 
by you and not the attorneys that used to run 
that department. Thank you for making that 
change. 

SECRETARY SEIF: There are 4163 of us 
in the department. I'm not sure how many are 
lawyers, or whether that's too many or not 
enough, but I know that Terry Bossert has taken 
a firm control and restored to the client 
position myself and the Commonwealth, rather 
than just the attorneys. 

CHAIRMAN REBER: Thank you, Mr. 
Chairman. Thank you, Mr. Secretary. As a good 
physician, I will take the medicine that I've 
prescribed. I would simply ask if you could 
remain. I know you have a busy schedule, but I 



think Senator Brightbill is going to touch, as 
I've had an opportunity to review some of his 
comments as I have been doing 3 things at once 
over here. I do have a question or 2 of him 
that I think are apropo to the second to the 
last paragraph on page 3 of your correspondence. 
If you could at least stick around as the saying 
goes until that is completed, I will deeply 
appreciate it. Thank you again, Mr. Secretary. 

SECRETARY SEIF: I will be delighted, 
and thank you. 

CHAIRMAN REBER: Senator Brightbill is 
our next witness. 

SENATOR BRIGHTBILL: Good morning. 
I'll just take a second here and thank you very 
much for the opportunity of being here. Seated 
to my right is Mr. Terry Fitzpatrick, who is 
counsel to the committee. Terry joined the 
committee when Dave Hess left. when he came and 
told me that I was invited to come here to 
testify, I said, well, Terry, before I testify I 
want you to go there and inspect the room. He 
said, Senator, you know I'm new. I'm not sure 
what I'm supposed to be looking for. I said, 
well, I said, try tar and feathers. 



I heard a number of you say that you 
are going to hold your questions for Senator 
Brightbill. I'm not so sure that maybe Terry 
didn't do a good enough job of checking. 

Let me just, Number 1, say that I have 
given you written testimony. I'm really not 
going to read through or repeat that testimony. 
I'm just going to make some kind of off-the-cuff 
comments and then we'll open it up for 
questions. I think you will find that more 
helpful as I will. 

The one thing that I picked up here 
that I'd like to comment on initially is, I got 
a sense that there's somewhat of a parochial 
attitude being pursued or pushed on this bill. 
That parochial attitude is this: that if we 
promote the reuse of brownfields and if we 
discourage the development of greenfields, it's 
good for my district, for somebody's district. 
I sense a little bit of competitiveness there. 

Now, what you are saying when you say 
that is, that Chip Brightbill is a big fool, and 
maybe I am, and we are right here on the edge of 
my district. I don't represent Derry Township, 
but if you go east, there's 70 some miles of 



greenfields that I represent. I have the City 
of Lebanon. But some of the fastest growing 
areas of this state are greenfields that I 
represent, and that's good for my constituents 
and that's good for me and that's good for the 
48 Senatorial District. 

I got into this bill because of about 
30 acres of brownfields; 30 acres. When Senator 
Belan invited me to come out West and I agreed 
and we held a hearing out west, I found out that 
for every acre that I have there's at least a 
square mile or more out West. If we are going 
to look at competitive advantage and 
disadvantage; if I would have said what's good 
for the 48 Senatorial District is to promote the 
use of greenfields and not brownfields, we never 
would have held another hearing. we never would 
have pursued this and we never would be at this 
point t oday. 

I want to ask you as brothers and 
sisters here that we look at this state as a 
whole and that we realize that what's good for 
Allegheny County is good for the people of 
Pennsylvania and is good for the people of the 
48 Senatorial Districts of Lebanon, Berks and 



Leh igh. 
Let me just make one other point and 

that is, when we look at the background of how 
we got here, we saw a number of positions that 
were taken by DER since 1988, '89 when I got 
involved with this. Number 1, DER said, we do 
not have a problem, period. There is no 

pr obi em. 
Number 2, then they came and said we 

have a problem, but we don't need to change the 
law or the regulation. Then DER said, we have a 
problem, but we have new regulations or new 
procedures; not even regulations to deal with 
the problem. we don't need to change the law. 
Then they came and said, yes, we do need to 
change the law and we have a new law. Then DER, 
and this is still all before the current 
Administration, came and said your law is okay, 
but only if it includes old industrial sites. 
Today we have DER endorsing Senate Bill 1. 

Now, I'm going to submit to you that 
that's important because, while the State of 
Pennsylvania which has one of the greatest 
problems nationwide has been denying the 
existence of a problem, other states like 



Massachusetts, a very industrial state, Texas 
which has its own industrial areas have been 
moving ahead getting the job done. You heard 
Secretary Seif say that we are not going to be 
less competitive. We are not going to be any 
different than any other state when we get done 
he re . 

Now, what is the goal of this bill? 
This bill is not for the 48 Senatorial District, 
the one I represent. This is not for the 
creation of industry in the greenfields. This 
bill is for a place that I visited a couple of 
years ago named Aliquippa. This bill is for 
Aliquippa, Pennsylvania. Those of you who are 
from the western part of the state know that you 
can walk down those streets and you can go for a 
block in what used to be a thriving downtown 
area and not see a business open. 

The goal of this bill is this, Number 
1, it's to help our people, our neighborhoods 
and our communities to do so by cleanup and 
reuse of contaminated locations; to do so in a 
way protective to human health and, I would add, 
the environment. Number 4 , to encourage the 
cleanup by the private sector; not at public 



expense, by permitting reasonable cost cleanups 
only to the level necessary for the proposed 
reuse. 

Now, is it illegal to pollute today, 
contaminate soil? Yes, sir, it is; yes, ma'am. 
You can see the chart that Mr, Fitzpatrick has 
prepared which makes it, the civil penalties on 
the Solid Waste Management Act are $25,000 per 
day. We can fine up to $25,000 a day and 
imprison for up to one year under the criminal 
penalties. 

Under the Clean Streams Law, we can 
fine up to $25,000 a day for the first offense 
if the conduct was negligent or willful and 
imprisoned up to one year for negligent conduct. 
I know that some of you are attorneys and just 
think of that. we've got a law that says for 
negligent conduct we can imprison someone for a 
year. We can fine up to $10,000 per day per 
violation as a civil penalty. You see that, as 
Secretary Self mentioned, we have not changed 
those laws and we have specifically declined to 
change those laws. 

Now, what's happening in our world? 
Why do we get to where we are today? we made 



those laws so tough that we gave businesses what 
we might charaterize as an attitude problem. 
Number 1, and this was a good attitude that we 
gave them. We found that people who complied 
with the law came to us and said, Mr. 
Legislator, Mr. Government, I am complying with 
the law. You make sure my competitor complies 
with the law because I don't want to give my 
competitor an economic advantage. So, 
compliance as it began, and it took a long time 
since those laws were passed; it took a whole 
lot of long time, but once people began to 
comply, they wanted to see their competitor 
comply. 

I'll give you an example out of my 
life. In the 1970's, I was an Assistant 
District Attorney. I had a newspaper reporter 
come to me. There was an illegal garbage dump 
in Lebanon County. He had talked to DER about 
it. DER denied that it existed. So, one 
afternoon Rob Mackame (phonetic) and I put on 
our Army fatigues and crawled on our hands for 
me to film the illegal dumping activities. He 
said, you know, they have dogs, they have guns. 
He said, these people are allegedly -- I don't 



know if they were or not, but allegedly Mafia. 
We crawled in there and I took those movies. 

I got the DER down and they assured us 
that there was nothing going on. I said, I 
would like to show you some movies, and I showed 
them the movies. They said, can we take these 
along? Sure. A year goes by. DER tells us --
This is the '70's. This is before I was in the 
legislature. DER comes back and says, hey, this 
has been stopped. You can relax, you can feel 
better. I had my friend Rob there. I said, 
well, here's some stills that show dumping. He 
said, well, that's passed activity. I said, 
Rob, you took those stills. How far back is it? 
He said, ah, it's yesterday. 

So you see, we have come a long way 
and it's been a long fight and we have done a 
good job. We've gotten the business community 
to the point where they do not want to pollute, 
and they know that it is cheaper to comply with 
the law than it is to break the law and pollute. 

Now, as a result, though, and as a 
result of the strict clean-up standards that 
existed, we developed another attitude problem. 
That was, that the business community was scared 



to death to come in and reuse an industrial 
site. I had 30 acres in Lebanon. We put in --
We got it for a dollar from the Bethlehem Steel 
Company. The government put in, honestly, over 
a million dollars. We put in roads. we put in 
sewer. We put in street lights. we're all 
ready to go and we were turned down by everybody 
that came along. we had nice ready-to-go sites. 
You could begin work immediately except for one 
little detail. we took this report that a 
consultant prepared to DER, and DER said, 
doesn't look too bad. You guys ought to be able 
to go ahead, but we don't know what to tell you. 
We don't know where you're going. We don't know 
what the procedure is. We don't know what the 
standa rds are. 

We go back to our customer -- And we 
had one guy, a man, and this guy runs a business 
where they do spraying for contamination; not 
for contamination, for bugs and roaches, and 
that sort of thing--an exterminator. He 
wouldn't touch it. No one would touch our 
property. That's how I got started in this. As 
a result of my getting rolling on this. Senator 
Belan, who was concerned, invited me out west. 



That's where I found out what kind of a disaster 
was go ing on. 

I ask you not to be parochial. I ask 
you to not try to reshape this law in such a way 
to put my community at a competitive 
disadvantage to those of you who have 
brownfields. I ask you not to make me look like 
a fool, because that's what I would be if that's 
what the law said. 

The other attitude that the business 
community developed was what I call the sergeant 
Shultz's attitude. Remember Hogan's Hero 
Sergeant Shultz? I know nothing. Okay? No 
businessman would go out and examine a 
brownfield to find out what was there because, 
once they had a report it could be subpoenaed 
and the last thing they wanted to do was to know 
what they had and to have it in writing. 

And, it was cheaper and more sensible 
if you are moving your plant for other economic 
reasons; if you are moving your plant from an 
existing site to a new site, whether it's in 
Pennsylvania or elsewhere, it made economic 
sense to put a fence up and to walk away from 
the property, petition the Court to reduce your 



school taxes because the fair market value of 
your property was basically zero and to forget 
about it. It was cheaper than to have problems. 
That was what we were faced with. 

we have a 4-year effort. It's a 
bipartisan effort. This is as much a Democrat 
effort as a Republican effort. We have done 
this with over two thousand comments. I'm going 
to suggest, since this seems to be the major 
question, why not exclude greenfields? I know 
you don't care whether you make me look foolish, 
so that's not a good reason. But I have some 
good sound public policy reasons. 

Number 1. We are here to promote 
brownfields, yes, but is the State of 
Pennsylvania, do we have so much economic 
development in this state that we can say no to 
someone that wants to come here on a greenfield? 

Westmoreland County, there's 
greenfields and there's brownfields. I'm 
certain that if somebody comes into Westmoreland 
County and says I want to go into your new 
industrial park that's on a greenfield, by 
golly, you want them to be welcomed. We don't 
want to create one more negative piece on 



Pennsylvania's business climate. 
Number 2. I'm going to refer to the 

chart. We do not need to do anything to create 
a deterrent for people polluting on whether it's 
greenfields or existing brownfields. I'm going 
to make a prediction here, and my prediction is, 
that the pollution that's going to occur in the 
future is going to occur either because of 
accident; or, only if it occurs intentionally 
would someone that is very much on the economic 
ropes, probably a small business that doesn't 
understand what they are doing when they are 
polluting, and that there's going to be very 
little, if any, intentional pollution. 

Number 3 reason why we do not want to 
exclude greenfields is this: We are not passing 
a law for the next year. We are not passing a 
law for the next 5 years. We"re passing a law 
that will move our Commonwealth forward. We 
have to go back to the goal or objective of our 
law which is to help our people, our 
neighborhoods and our community. 

Let's assume that somebody comes into 
my community, takes a greenfield, turns it into 
an industrial site, and 10 or 20 years from now 



lo and behold they shut the doors. They're 
going to leave. Maybe they are bankrupt, maybe 
they are not, and they have polluted the soil. 

Now, what should we do? We go to 
whoever the Jim Self is and we say, enforce 
those laws. We want to see jail time. We want 
to see civil penalties. But, Number 2, we have 
to remember that there's already been public 
policy stated in this state through an 
Environmental Hearing Board decision that 
remediation is not for the purpose of 
punishment; because, when they leave, I have a 
brownfield problem just the same whether it's 
today or 25 years from now as the brownfield 
problems that exist right now. It's my 
community that's going to want that location to 
get back on line and to be used and useful. 

That's what this bill is all about. 
It is not about business. It is not about 
helping business. It is not about helping 
polluters. It is simply about helping the 
people and the communities that we live in to 
use that scarce natural resource of land in a 
way that is productive. Thank you. 

CHAIRMAN REBER: Thank you, senator 



Brightbill. For the record, I would just like 
to clarify, at least in my mind and only for the 
edification of the other members of the 
committee, to crystalize the chart, if you will, 
that appears on the overhead as well as is 
appended to the testimony you presented. I 
think for the record we should reflect that the 
Secretary is sitting approximately 20 feet away 
from the speaker, Senator Brightbill, so he is 
present. 

in the presentation of Secretary Seif, 
he specifically said in his second to the last 
paragraph on page 3, no law presently on the 
books is being weakened by enactment of these 
bills. I think the Senator, also as I 
understand it, has echo that particular concern. 

Senator, my only concern is, 
absolutely, to categorically dispel any concern 
or fear that this act in any way, shape, or form 
could be construed at sometime after enactment 
to, in fact, do just that, weaken any of these 
laws. 

Do you see or do you have any 
objection to remedial language being put in 
there to specifically say that notwithstanding 



the provisions of any section of this act, that 
all of these particular penalties, either civil 
or criminal, continue to remain in full force 
and effect for any type of degradation that 
might be done on greenfields, brownfields, or 
any fields after the point of enactment? 

SENATOR BRIGHTBILL: Mr. Chairman, I 
think that's an excellent suggestion. 

CHAIRMAN REBER: Thank you. I rest my 
case on that one. At this point, I look to my 
left, is there any questions? 

REPRESENTATIVE RUBLEY: I have one 

quick quest ion. 
CHAIRMAN REBER: Representative Rubley 

is recognized. 
REPRESENTATIVE RUBLEY: Mr. Chairman, 

thank you for your testimony. Senator, and for 
the long years of work that you have put into 
this very important bill. I'm pleased that 
there is such a broad-base support for the 
concept of doing something about these 
brownfields. All of us have some in our 
district that are of great concern to us. 

The stipulative point as far as this 
bill goes is the issue that you have been 



addressing of future sites. Have you thought 
about, when you look at these possibilities, 
alternatives that would be available to future 
sites, of restricting the site's specific 
standards such as institutional controls? That 
might help to appease the people that are 
concerned that someone isn't going to be as 
conscientious as they should because they could 
just fence the site off? 

SENATOR BRIGHTBILL: Initially, let me 

say this, initially, when this concept was 
broached to me my reaction was, maybe that's a 
good idea. Maybe we should say that -- and 
there was some questions about what date and at 
some point DER said, gee, we'd like the date to 
be 1977, or 1640, or whatever the date you pick 
and now it's 1995. I was kind of positive in 
that. I started talking to people and saying, 
what do you think? 

The problem very simply with doing 
that is, that if we find ourselves in this 
pickle in 10 or 20 or 30 years, we are going to 
find it in the same kind of a scenario that we 
find in Westmoreland County, which means the 
company has gone belly up; the land isn't being 

[ 



used, and now because it's a greenfield, an 
ex-greenfield, we've limited the ability to 
reuse the property. So that, we're going to be 
back here again trying to resolve the same 
problem. 

The second piece of it is, let's 
suppose, and this is a big world, but let's 
suppose that somebody says, you know, I've got 
this 3-acre brownfield, but I really need 17 
acres to put my plane up. I can buy and reuse 
this brownfield, but I have to buy 15 acres or 
14 acres of greenfield next door. All of a 
sudden the lawyers are getting involved and 
saying, hey, you know, there's a different 
standard here and blah, blah, blah. It becomes 
very difficult. It becomes very difficult. 

I think what we need is a fair rule 
and a clean rule so that what we do is, we 
promote the reuse of sites based on their 
location in a community and at private expense. 
That's our goal. I think that we need to keep a 
very sharp focus on the fact that we are not 
here to punish. We are here to help our people 
have good jobs and a good environment, and a 
healthy environment. 



REPRESENTATIVE RUBLEY: Thank you. 

CHAIRMAN REBERj Thank you. Let the 
record also reflect that Secretary Seif during 
this questioning has again joined Senator 
Brightbill at the witness table. Are there any 
other questions from the members? 

SENATOR BRIGHTBILL: He keeps poking 
me under the table. I don't know what that --

SECRETARY SEIF: Untrue, Mr. Chairman. 
CHAIRMAN REBER: Representative 

Hershey. 
REPRESENTATIVE HERSHEY: Thank you, 

Mr. Chairman. chip, I just have one question. 
I don't think I have any large brownfields, but 
we have these dozens of abandoned gasoline 
stations with people wanting to clean them up. 
They couldn't afford to move the dirt. Some of 
them sit around a year and a half. Will this 
bill help move that process along? 

I have just one family came to me, 
they had a gas station for years. They had 3, 
550 gallons tanks buried. He just came into me 
last week, he said, you know back in the *60's 
they had a leak on the one. That was taken out. 

It's been abandoned for 12 years; he 



wanted to sell the property. He inherited it 
from his wife's mother. They removed the tanks, 
removed the dirt at $85 a ton. It was one-acre 
that required to drill 3 wells. Two wells are 
clean; one well has some PCB's. Where he's at 
now, he wants to sell it. He can't get 
reassurance from DER that the new owner won't 
have liability. When he asks them what to do 
they say, well, they're not sure. Will this 
help speed that process along to use those small 
places ? 

SECRETARY SEIF: If I may, a familiar 
scenario is what you have just described. I 
suppose between buyer and seller and department, 
some deal could be struck. Why not give us a 
statute, the one before you in particular, that 
would guide us in that process; make it fair, 
open and public and make whatever standard is 
imposed equal to whatever standard might be 
imposed somewhere else; for example, on a 
competitor, rather than letting individual 
buyer/seller deals be struck and risks allocated 
without community participation or even 
knowledge. I think this bill will help in that 
regard. 



REPRESENTATIVE HERSHEY: Thank you. I 

know there isn't any polluted personal wells in 
the area, but I think they are having a meeting 
next week in Conshohocken. I'm very anxious to 
see this process be sped along. Thank you. 

SENATOR BRIGHTBILL: I have a similar 
situation. The only difference is that the 
building in my case was built over the abandoned 
tank, which makes its removal a little more 
difficult. 

REPRESENTATIVE HERSHEY: Thank you. 

CHAIRMAN REBER; Thank you. Chairman 
George. 

REPRESENTATIVE GEORGE: Senator, when 
you first sat down you, personal manner, asked 
yourself a question whether you were crazy or 
not. You want me to answer that? I mean, I 
would be happy to go into some dissertation 
until the voice gives out. 

SENATOR BRIGHTBILL: You're in charge 
here, Representative George. 

CHAIRMAN REBER: He used to be. 
REPRESENTATIVE GEORGE: The nice thing 

about this, Senator, what goes around comes 
around and I've got 3 fellows out here taking 



notes, so when it's our turn you will be back at 
the table. 

SENATOR BRIGHTBILL: Let me say this, 
Mr. Chairman. I think that you and I have a 
relationship that goes back about 4 years. I 
remember that when I became a new State Senator, 
or a new Chairman of this committee, I came to 
you and said, I'd really like to come up and 
visit your district and learn your problems. 
Somehow we never managed to arrange that. I 
hope it wasn't because you think I was a fool. 

REPRESENTATIVE GEORGE: No, indeed. 

Let me say this to you, do you firmly believe --
I asked this to you in a personal manner and 
that Jim Seif knows my opinion. I have been a 
critic of DER and I've been a Chairman for over 
12, 13 years. Do you honestly believe that if 
the department would have been a little bit more 
consumer friendly, a little bit more reliable, a 
little bit more flexible, because that's what 
you are telling me your legislation is, do you 
think we would have as many brownfields today as 
we have? 

SENATOR BRIGHTBILL: I think we would 
not, Number 1. Number 2, in fact, I can show 



you sites just in my little 30-acre area, so I 
think that if they would have been a lot more 
flexible -- Can I just say this? 

REPRESENTATIVE GEORGE: I have 30 
acres or a hundred acres, I know that. I'm not 
going to do like you said, embarrass you. That 
wouldn ' t be --

SENATOR BRIGHTBILL: Can I just add 

this? In Massachusetts, which is a state that, 
at least I don't know how they really work up 
there, but they don't have a reputation for 
being a particularly conservative state. The 
leadership on this effort came from the 
department and not from some little member of 
the General Assembly. 

REPRESENTATIVE GEORGE: I don't doubt 

your veracity. I don't doubt your intent as 
being well-founded and reasonable. I doubt in 
some way some of the answers that I'm being 
given a little shoved off. I have been here 21 
years to the dismay of some people back in my 
district. 

SENATOR BRIGHTBILL: I have been here 
12 with that same dismay. 

REPRESENTATIVE GEORGE: I remember Mr. 



Hess when he was a legislative liaison for the 
Thornburgh Administration and the problems that 
1 recognize were not his fault. But now since 
I'm asking you the question of how you feel 
about it now, and I've told Dave Hess and I've 
told Governor Casey that there was an Achilles 
heel when it was DER. I even told your Governor 
2 months before he got elected and he agreed. 
Now we've made the changes; that is, he has; not 
to my dismay. He's got Jim Seif, he's got 
Terry. He's got people that are going to be 
oriented and flexible. 

Why is it that now we understand that 
we hate selectivity? We don't like it that 
someone can get away with murder, so to speak. 
I have as many people put out of business as you 
do, the small people; the people that can't 
afford to go to the Environmental Hearing Board; 
the people that can't afford to take 
supersedeas; the people that just can't afford 
that you and I know that the big guy can do. 

Yet, you're saying no change has to be 
made that you are willing, you said in your 
testimony, 20 to 25 years later on a greenfield 
we find a problem. I don't know whether you are 



going on technicality. Why do we have to wait 
20 to 25 years to determine the carcinogens that 
are in the ground? 

From what I see, and this is my 
answer, I will know more about this bill the 
minute I can talk to you and the Secretary and 
my friend on what we think some of these 
regulations that are going to be brought forward 
by this so committee of experts. Then I'll rest 
a little easier as long as there are minimum 
standards, especially for those that are going 
to come 20 years from now, Senator, like you are 
talking about. 

SENATOR BRIGHTBILL: My example, and 
perhaps I didn't make myself clear and I would 
apologize. My example is this, someone comes 
into a site. We have every reason to believe, 
based on the criminal laws that exist, that they 
should not pollute or do anything to harm that 
site. in 5 years or 10 years, or whatever, we 
find out that they have, we should punish them. 
Jail is appropriate for those individuals. 
Civil penalties are appropriate. But it is in 
the community's interest to get that property 
back on the tax rolls and get people working 



the re aga in. 
REPRESENTATIVE GEORGE: Senator, civil 

penalties do not clean up a site. 
SENATOR BIRGHTBILL: No, sir. And 

I — 

REPRESENTATIVE GEORGE: They do not in 

any way clean up a site, my good friend. 
SENATOR BRIGHTBILL: That's my point. 

You make it excellently. 
REPRESENTATIVE GEORGE: But if we are 

going to obtain selectivity in this 
administration, I'll be as disappointed as you 
because I wouldn't have thought that would be 
the case. Because it's only DER, and not 
Senator Brightbill or Representative George that 
are going to make the decisions on these 
individual sites that come down the line 10 or 
15 years from now. 

SENATOR BRIGHTBILL: I agree with 
that, sir . 

REPRESENTATIVE GEORGE: You and I are 
going to have to make a trip because there is 
selectivity, and that's the reason we have the 
problems. But now we are going to slap people 
on the wrists, we're going to impose extensive 



fines; we're going to play games with our 
friends. I'm not going to ever sit here for 21 
more years and believe the department can't play 
games. 

SENATOR BRIGHTBILL: You have more 
experience than I do, sir and I respect your --

REPRESENTATIVE GEORGE; I sure do. 
You don't have to be hit too hard to understand 
what a hit is. You just have to be hit often. 

SENATOR BRIGHTBILL: Having been hit 
once or twice I understand that. 

REPRESENTATIVE GEORGE: But again, you 
know for you people to sit here and say this 
bill is perfect, this bill is not perfect. 

SENATOR BRIGHTBILL: I agree. Once 
again, if you recall that the Chairman, 
Representative Reber, just made a suggestion and 
I think there's a lot of area there for work. 

REPRESENTATIVE GEORGE: The gentleman 
and I have worked together ever since he has 
been the Chairman. I never played a game. I 
was a Majority Chairman and called them the 
Republican Chairman; never Minority. We don't 
like the word Minority. 

SENATOR BRIGHTBILL: How about 



Democrat Chairman? 
REPRESENTATIVE GEORGE: That's just 

fine. I'm proud to be a Democrat Chairman, but 
the point of it is, that this Chairman or this 
Democrat has as much interest in his 
constituency in yours as you do. 

SENATOR BRIGHTBILL; That'S why I 
emphasized that this has been very much of a 
bipartisan effort. 

REPRESENTATIVE GEORGE: It isn't a 
bipartisan effort thus far. It has been thus 
far, and I look for tomorrow when some of these 
amendments are going to be -- needed to be --
not ratified because I don't intend to ratify 
them. I might just be able to induce other 
people to understand. We don't want to deal 
with innuendos, Senator. 

We like your bill. we like what you 
want to do. You're exactly right. No property 
should be abandoned, but you people don't want 
to do anything about that guy like down in Tring 
(phonetic) landfill that languished in Florida 
is a multi-millionaire and nobody went after to 
extradite him and bring him back, and only that 
attorney can do that; not you; not me. 



Nobody can do anything about a coal 
operator that leaves S15 million worth of 
degradation and cries like hell every time a 
regulation is put out by the department. Then 
it goes to bankruptcy, Senator. We settle for 
$3 million because DER thus far has never put 
into motion a bad actor which is in the law. 
Hopefully, I don't read into this and see where 
you've taken that out. Don't take it out 
because DER doesn't use it. I'm willing to work 
with you, and we are colleagues. But if you are 
going to go by yourself, then you are going to 
row the boat. Thank you. 

CHAIRMAN REBER: Thank you, Chairman 
George. I neglected to proffer any questions to 
the Secretary. Feel free, Representative, to 
either address your questions to Secretary Seif 
or Senator Brightbill. 

REPRESENTATIVE REINARD: I have one 
specific question and it can apply to either 
gentlemen. Clearly, it's on the clean-up 
standards specifically as it applies to 
contractors. Presuming that these pieces of 
legislation are statute and you're operating 
under the provisions of these acts; if a 



contractor effort, obviously, based on Phase II 
on the waste site or the abandoned industrial 
site area, and now a contractor has come in and 
presumably working on an area that is 
nonpolluted; and in the use of his backhoe, 
presumably, digs down and bangs into something 
that was stored there might have been missed on 
Phase II or Phase I assessment, is there any 
changes under these acts specifically as it 
applies to that contractor liability responses 
that will be generated from his carrier, or et 
cetera under this statute? 

SECRETARY SEIF: In my view, the 
contractor has the same obligation that a doctor 
has when he looks at a patient first, which is 
first, do no harm. Those laws there cover 
activities of a contractor just as they cover 
anybody. 

Typically, a contractor will have a 
variety of liability arrangements and insurance 
coverages that are required by the contracting 
agent, whether it's a private company, a 
municipality, the department, or whoever. Those 
should be invoked so that no clean-up 
responsibility for that kind of, usually 



accident, is escaped. This law has no provision 
which would permit such an escape. 

REPRESENTATIVE REINARD: I'm pretty 
sure I understand your answer. But a contractor 
was hired to come in to bring an industrial 
waste site that's been abandoned back into a 
working facility under an arrangement and in the 
course of that he is told, based on 
environmental assessments that have been made on 
the property, that this is okay to go ahead and 
proceed with the structure we want build here. 

At that point in time, his men drop 
the backhoe in the prescribed area that the 
assessments said was clear, he bangs into 
something. we are going to transfer the 
liability now onto the contractor's insurer 
instead of those who banged along the 
assessments? Are we going to continue that 
action? 

SECRETARY SEIF: I'm not going to do 
that and the law isn't going to do that. A 
court might; although, a court typically would 
not. There would, obviously, be some sort of a 
a dispute over who done it. The question would 
be, who should have known that was there and 



failed to know that; or, who knew it and failed 
to tell the owner of the backhoe and his 
operator: of the backhoe? That will be a typical 
tort dispute, not necessarily covered by this 
statute one way or the other. 

REPRESENTATIVE REINARD: Okay, great. 
That's all I really wanted to know whether or 
not the statute addressed that. The same 
example could be for the Senator's greenfields 
as well. Thank you. 

SENATOR BRIGHTBILL: I just want to 

say that I feel like a real thorn between 2 
roses, in a sense that I've got 2 great experts, 
one on each side here. I'll just pass the 
microphone back and forth. 

CHAIRMAN REBER: Are there any further 
questions of any of the gentlemen to my right? 
Representative vitali --

REPRESENTATIVE VITALI: Thank you, Mr. 

Chairman. 
CHAIRMAN REBER; -- is recognized for 

a few moments. 
REPRESENTATIVE VITALI: I must say I 

do have about 8 or 9 questions. I might just 
give you a little assurance to tell you I have 



no prepared questions for the balance of the 
afternoon, but for the first 2 speakers I do. 
I'd ask I'd be given a little leeway on this 
speaker. 

SENATOR BRIGHTBILL: Are you going to 
suggest that before I respond I take 3 deep 
breaths? 

REPRESENTATIVE VITAL I: Whatever 

works. Just as an initial comment with regard 
to your remarks about parochial interests 
driving the questions for the cleanup or the 
remediation suggested, let me tell you the 
experience from me, who I'm hearing from. 

I'm hearing from the PMA in support of 
the bill. I'm hearing from the Chamber of 
Business and Industry in support of the bill. 
I'm hearing from PECO in support of the bill. 
I'm hearing from the American Petroleum 
Institute to support the bill. I am hearing 
from people who are going to save a lot of money 
if they don't have to cleanup. I'm not hearing 
from the people in my district about this bill. 

What I'm hearing from the people in my 
district, I have a Superfund site in my 
district, the Havertown PCP site. What they are 



telling me is, we want that cleaned up and we 
want the people who did it to pay for it. We 
don't want toxics in our community. That's 
really not a question and you don't need to 
respond to it if you don't want. 

SENATOR BRIGHTBILL: Can I just say 

this, though? Let's take the Petroleum 
Institute. I don't have a plan that employs 
people that I represent in my district. So, I 
am not doing this for the Petroleum Institute. 
Aliquippa is not in my district either and 
that's who we are doing this for. 

REPRESENTATIVE VITALI: Nor am I 

suggesting you are. As I read the bill, and as 
people who understand the issue far greater than 
I, have explained to me, there is no preference 
for cleaning up of sites. There's no language 
in the bill, rather, that expresses a preference 
for cleaning up sites versus institutional 
controls, such as fencing and, indeed, 
restrictions. 

There is no language in the bill that 
says, cleanup must be undertaken if feasible, 
and if not, then institution controls are 
allowed. That is my understanding that that is 



in CERCLA and it is the current approach of DER. 
Are there preferences, to your knowledge, in the 
bill for cleanup and if there is not, why not? 
Would you support amendments to the bill that 
would state clearly a preference for the 
cleanup, if feasible? 

SENATOR BRIGHTBILL: I think that to 
answer that question, we have to understand how 
this is supposed to work. we do not initiate a 
cleanup through any legal mechanism. It isn't 
as though when this bill, if it were to pass, 
becomes law that Jim Seif is going to come 
sweeping down on Pennsylvania and decide what 
lands need to be cleaned up. 

What is going to drive the process is 
location. I have a friend who was a pennyless 
minister in the mid-» 60 ' s and is really rich 
today. He understood one rule of real estate, 
which is location, location, location. It's 
locations that are economically viable upon the 
market that are going to be cleaned by this 
bill, and locations that do not present that 
economic viability are not going to be cleaned. 

The bottom line is, no one is going to 
come in to clean up an area that the market 



value of that area doesn't deserve the clean up 
under this provision. This is a carrot bill. 
This is not a stick. This is a carrot. The 
stick is over there. 

Now, what that means then is, if I or 
you, or someone wants to come in and pick up a 
location, in order for us to maximize their 
desire to come in and use that location, we need 
to, within health standards, minimize their 
cost. That's the bottom line, because if we put 
the cost here and the market value is down here, 
they are going to walk away to a greenfield. 
They are going to walk away, maybe to another 
brownfield, and that's the driving force here. 

Obviously, some locations are so 
valuable that no matter what we do they are 
going to be used. Some sellers are financially 
solvent enough that they can give a guarantee 
that a buyer will take; that the buyer will take 
a risk on buying. I sense that's what's 
happening at the Baldwin site. They said you 
have a very, very solvent seller so that the 
buyer is -- Really, the seller is the guarantor, 
so to speak. The seller is bearing some of the 
risk. That's okay on those very valuable sites 



such as in your district, sir. 
But for most sites, we've got to 

depend on market value. I have seen a couple of 
cleanups now. I saw one where, this is under 
current law, DER said, you don't have to clean 
up anything on this site. But over on this site 
you have to spend 60 or 50,000 bucks removing 
oil and stuff. The difference is, that on 
neither site do they get a sign-off from DER. 

is there a preference for cleanups? 
Yes. I think there is because they are going to 
want to clean up to whatever extent is 
necessary. But, do we want to see people spend 
money that it doesn't make sense to spend? No, 
because we are not going to get any cleanups 
then. 

REPRESENTATIVE VITALIt If I Can 
follow-up. More disturbing with regard to lack 
of preference for existing sites, since this 
bill would apply across the board, is the lack 
of cleanup as a preference for now pristine 
sites. It seems to me that would act as an 
incentive in a sense for careful responsible use 
for that property. I understand your argument, 
but don't agree with it with regard to existing 



sites. I don't think it meets the mark with 
regard to greenfields. 

SENATOR BRIGHTBILL: You and I enjoy, 
I think, the same professions. Some of us think 
it's an asset and others think it's a detriment 
that we enjoy working in that profession. In my 
common sense approach to life, I can't believe 
that if these laws aren't a deterrent that 
somebody is going to say, you know boss, you are 
thinking about polluting this site, do you know 
you can go to jail? Do you know we can face 
civil penalties? Do you know you can face 
criminal penalties? The boss says, I don't 
care. I want to pollute. I want to save a 
couple of dollars. 

Then the employee says, you know, 
boss, when we come back here in 15 years to 
clean this up, we are going to have to go to 
pristine standards. And the boss says, ah, 15; 
I'm sold. I'm not going to pollute. I mean, 
that's the problem -- you know, that's why we 
have a lot of the pollution is, everything got 
put off, manana, manana, manana. 

This is not manana. What this is, it 
is a community-based effort for when we have 



those wrongdoers, in addition to jailing them, 
in addition to fining them, then we also then --
but we need to get that site, that location back 
in order. 

Your community has them; I have them. 
Old gas stations, do you think that helps the 
neighborhood? I'm sure there are some -- and it 
doesn't matter whether it was polluted 
yesterday, or 5 years ago, or 50 years ago; 
whether they made cannonballs for the Civil War. 
The important thing is, it's a blight in the 
community and it needs to be fixed. 

REPRESENTATIVE VITALI: That brings me 
to my next question. I talk about this --

CHAIRMAN REBER: Greg, could I just 
interrupt you for a second? I'm sorry. Just 
for the benefit of all of the members of the 
committee and all the members in the audience, 
might I suggest that Secretary Seif and Senator 
Brightbill are going to be available and their 
staff is going to be available for members of 
the committee for any in-depth questioning 
either, obviously, at this point, but I'm 
hopeful that we could put it off to a later 
date. They are available in the Capitol. 



We have a tremendous amount of 
witnesses. We have an agenda which you all have 
in front of you; a tremendous amount of 
witnesses that have traveled a great deal that 
will not be available, will not be at our 
disposal to allow us to listen to what they have 
to say. So, might I suggest that those 
witnesses that we can see on virtually a daily 
basis to get the empirical data, or to get the 
philosophical or the hypothetical situations 
proffered that you may desire, might we reserve 
that for more of a private basis where you can 
get that information which I know can be gotten. 

Please, let's try and move along, at 
least in a diligent fashion, so we can get 
through the rather aggressive agenda. 
Otherwise, you know and I know we are going to 
lose a lot of committee members, and that is not 
my intention to not allow at least a core group 
of this committee to have some factual, 
empirical background to deal with this issue 
when it moves to the committee in full and when 
it moves to the hall of the House. 

So, for those people that will be 
available, and you know will be available, could 



we more or less be very pointed to the question 
and move along to listen to those people that 
have come some distance that we certainly will 
not have the opportunity to see possibly ever 
again or hear from ever again. 

I'm sorry to interrupt you, Greg, but 
go ahead. I hope the point is well taken. 

REPRESENTATIVE VITALI: I'll keep my 
questions short. I can only control the 
questions. 

SENATOR BRIGHTBILL: 1*11 do my best 
on the answers. 

REPRESENTATIVE VITALI: With regard to 
these laws, I'm struggling to understand the 
point. The point seems to be that since these 
laws are on the books, we need to be less 
concerned about future contamination because 
these laws are in place. Yet, CERCLA has been 
in effect since 1980 and HSCA since '88 and 
other laws, but this contamination continues. 
Why can we expect these laws to protect us 
against contamination? 

SENATOR BRIGHTBILL: The contamination 
in place may continue. I don't think that the 
act of contaminating is even one percent of what 



it was 20 years ago. 
REPRESENTATIVE VITALI: Let me just 

talk about reopeners. I know that's something 
that's very important to business group, the 
issue of business site people who clean up want 
to know that their liability is done if they do 
certain things. your bill does provide for that 
release, which I support in concept. 

My question is this: why are all 
cleanups treated the same? As opposed to giving 
someone who uses clean-up methods and cleans up 
the background being given a broad release of 
liability; perhaps, someone who cleans up to 
health-based standards a more limited liability, 
and someone who simply meets his obligations by 
institutional controls, being least of all, 
released of liability. I will be introducing an 
amendment to that effect. Would you support 
something like that? 

SENATOR BRIGHTBILL: I would not be 
comfortable with that, the reason is because the 
reopener is not only important for the new 
business coming in; it is important for that new 
business getting financing. If you put a lot of 
if's, and's, and but's in the reopener, the 



banker is going to say no. 
I had it in my notes, but I didn't 

make the point, that a lot of this process is 
being driven by the banks adopting the 
philosophy of Nancy Regan, just say no, to loans 
involving environmental sites. 

REPRESENTATIVE VITALI: In the 
interest of time I'm going to just keep moving 
along as opposed to following up. This bill 
somewhere in here prohibits the state from 
adopting tougher standards than the federal 
government. It seems to me we do a lot of 
talking in Harrisburg about why we should let 
the federal government dictate to us what we 
should do. But it seems that by capping what we 
can do based on some bureaucratic Washington's 
decision what is safe, we are unilaterally 
limiting ourselves. Why is that? Why is that 
provision in there? 

SECRETARY SEIP: Because Pennsylvania 
competes on a global market. I don't think that 
absent a legislatively sanction and under the 
legislatively passed reason for Pennsylvania to 
be different from the federal law that it should 
be. The legislature ought to take advantage of 



its right to do that if it finds it should. But 
none of our bureaucrats here in the state law 
would take it upon themselves to do that, to 
exceed a federal standard. 

SENATOR BRIGHTBILL: The same no more 
stringent position that we took as a General 
Assembly when we did clean air. 

REPRESENTATIVE VI TALI: Ecological 

considerations, they need to be taken into 
account with regard to remediation in CERCLA and 
other -- and is the current policy to do that? 
Why only human health considerations taken into 
account? Why shouldn't we have the right if 
there's endangered species to take that factor 
into account? 

SENATOR BRIGHTBILL: So I don't get 
punished by the Chairman, I'll refer you to page 
15, line 11, word 3. 

REPRESENTATIVE VITALI: It's your 

position that we should be taking -- and if I 
would draft legislation or an amendment that 
would thrust that point more clearly, would you 
be supportive of it depending, of course, on 
what it was? 

REPRESENTATIVE VITALI: When I was a 



newspaper reporter, I interviewed a savvy guy 
named Ed Eshelman who had been the whip in the 
House, and I asked him about a certain proposed 
piece of legislation. I was about 22 and he was 
about 50. He looked at me and he said, son, I 
don't answer hypothetical questions. 

REPRESENTATIVE VITALI: I understand. 

Let me ask a question that I will violate the 
principles of my profession, your profession, 
the profession of secretary Seif, the legal 
profession which is --

CHAIRMAN REBER: I thought you guys 
were all news reporters. 

REPRESENTATIVE VITALI: I don't know 

the answer to this question, but we talked about 
this not affecting existing laws. I'll direct 
your attention to Section 908, Repeals. The 
section indicates that Sections 504 (b) through 
(d) of HSCA's repeal. It says, all other acts 
and parts of acts are repealed insofar as they 
are inconsistent with this act and relate to 
environmental remediation. What does that mean? 

SENATOR BRIGHTBILL: I would also 

refer you to page 42, line 2 which begins, 
illegal activities. We thought in drafting this 



bill that we were not repealing that. That's 
why when the Chairman raised the question about, 
would we be responsive to an amendment that 
makes it clear that we are not, I would welcome 
that amendment. I do not want to do that, sir. 
I don't want some lawyer asking that question in 
front of some court saying that Chip Brightbill 
helped to repeal these laws. 

REPRESENTATIVE VITALI: One final 

question. This goes to, I think, a good point 
that Representative Peese brought up. I don't 
know if you are going to cover it. If you will, 
I won't. This regards Section 304 (k)(l)(l)(i) 
on page 32, Site-Specific -- it's the 
Site-Specific Remediation Section. 

It says, if no exposure pathways 
exist, a risk assessment report and clean-up 
plan are not required and no remedy is required 
to be proposed or completed. I read that to 
mean that there's -- if you cap it -- as sort of 
an allowance for you to use these institutional 
controls as opposed to cleaning up. Is that how 
you read it? 

SECRETARY SEIF: I'm going to refer 
you again to page 42, line 3* the provisions of 



this chapter do not create a defense against the 
imposition of criminal and civil fines, et 
cetera, for air, water and so on, pollution; and 
as well to page 50, Section 905 beginning at 
line 24, which makes it once again explicit that 
we are not changing anybody's obligations under 
any of these laws. 

That's why I'll have to part ways with 
Senator Brightbill here on whether or not an 
amendment would be welcomed. An amendment would 
be more paper to handle what is made explicit in 
the law already, in my view. 

The bill, whether or not Chairman 
George thinks it's perfect, sure should be 
passed now as is and signed soon so that all the 
sites out there waiting and all the private 
transactions which have slowed up now pending 
our action can go forward. 

REPRESENTATIVE GEORGE: Senator and 
Mr. Secretary, you do read my columns. 

REPRESENTATIVE VITALI: In the 
interest of being fair to the other members, 
I'll not ask follow-up questions on any of these 
questions. I conclude my questioning. Thank 
you very much for your patience and answers. 



CHAIRMAN REBER: Thank you, 

Representative vitali. Representative Feese. 
REPRESENTATIVE FEESE: NO questions. 

CHAIRMAN REBER: Representative Smith. 
REPRESENTATIVE SMITH: No questions. 

CHAIRMAN REBER: Thank you very much, 
Senator. I appreciate it. If you can find me 
some of those Senators that voted no on this, 
I'd like to interrogate them to find out what 
were the basis for those negative votes. Thank 
you ve ry mu ch. 

At this point we're going take just a 
short 2-second break. I don't want anyone to 
1eave. 

( Short break was taken ) 
CHAIRMAN REBER: Would the members 

that are present in the hall of the hearing room 
please return to the dais. 

Professor, I understand you have a 
flight to catch back to Pittsburgh so we are 
going to try and get things moving for your 
benefit. If you are ready, you may proceed. 

MR. LAVE: Let me say a word about my 
background and then launch in. I am a 
university professor at James Higgins, Professor 



of Economics at Carnegie-Mellon University. I 
have been a consultant to EPA for a very long 
period of time. Currently, I'm on one of the 
subcommittees of the EPA Science Advisory Board 
and have done a lot of research in this area. 

Most of my prepared remarks I'm simply 
going not to use right now, but I would like to 
launch into some of the questions that I heard 
before and try, I hope, make a difference. 

There are lots of environmental 
problems in Pennsylvania. The cleanup of these 
toxic waste sites is not very high on that list. 
When the EPA tried to look at environmental 
clean-up priorities in 1987, the greatest 
mismatch between expenditures and problems was 
on toxic waste sites. 

When they redid that process with the 
Science Advisory Board in 1989, they came to 
precisely the same conclusion; namely, as a 
nation we are spending a very large amount of 
money on cleaning up Superfund sites and we're 
not getting very much for it. In contrast, 
there are a large number of other areas that we 
ought to be worrying about more. 

I was struck by that again as I 



listened to the testimony this morning and see 
what's going on. The bill uses a risk goal of l 
cancer per million people as being what it is 
that they would like to have. I'd like to 
remind you that that number came out of the Food 
and Drug Administration in the 1970's. If you 
ask for what was the scientific, or ethical, or 
other basis for it, the answer is, there really 
was none. It's a number out of the air. 

It is an extraordinarily stringent 
standard. In the legislation that you have 
before you, there's a range proposed of from 1 
cancer per 10,000 people to l cancer per million 
people. That lower end which seems like it's a 
big watering-down compared with the 1 in a 
million is still an extraordinarily stringent 
standard compared with other environmental risks 
that people in Pennsylvania face every day. 

Even with the 1 in 10,000 there is a 
big danger of misallocating the scarce 
resources we have in Pennsylvania at the wrong 
problems. What you should be worried about, 
what I try to be worried about in my research is 
to try and do the best we can to make the 
environment much friendlier toward people. The 



amount of attention that's been going on in 
terms of absolute stringency in cleaning up 
toxic waste sites just doesn't rate very well in 
all that. 

When we're looking at this legislation 
the economics of it are very clear that we need 
to do some things which stop the brownfield 
sites from being prohibited from being developed 
which is, perhaps, where they are now or very 
close to that now. I think that Senator 
Brightbill's legislation goes a long way toward, 
at least stopping the prohibition. 

How much it's going to do, I don't 
know. I mean, I don't think that the area 
around me in Pittsburgh is suddenly going to 
become a large industrial development if you 
pass this legislation. But at least many of 
these sites which no one would ever touch become 
viable sites again that somebody is going to 
th ink about it. 

I cannot comment on all the detailed 
questions that I've heard you asking Senator 
Brightbill and Secretary Seif. But, I do think 
that in terms of the risk analyses that are 
associated with the bill, the risk goals that 



are associated with the bill, that I find 
nothing in here, in my experience of risk 
analysis, risk management by consultation to EPA 
and other federal agencies, that gives me any 
alarm that the citizens of Pennsylvania are 
going to be less well protected as a result of 
this legislation. 

One other point here. in the risk 
analysis community there is a lot of debate 
going on right now about whether risks which are 
in the range of 1 in a million are real risks at 
all. Professor Bruce Ames at the university of 
California at Berkley had a number of 
calculations at which he looks at, the ordinary 
substance in the environment that we are subject 
to which present much higher risks than any of 
these. Ames contends that even if you are 
looking at risks upon the order of l in 10,000, 
that those are literally trivial compared to 
other risks of getting cancer that we see around 
us in the environment all the time. 

Just one example and 1*11 stop. In 
many parts of Pennsylvania, we have levels of 
radon in buildings which convey risks of getting 
cancer of larger than 1 in 100. That is 10,000 



times greater than the 1 in a million, or a 
hundred times greater than in the 1 in 10/000. 
That's one of the areas I think we need to do 
much more about in looking at. I just urge that 
we try to pay more attention, give more 
resources toward the more important 
environmental risks and not spend a lot of time 
quarreling about something which is a risk 
assessor I don't really know how to interrupt. 

I mean, when you tell me that 
something is unsatisfactory because the 
calculated risk level is only 1 in a hundred 
thousand, I say, you don't know anything about 
risk analysis if you make a statement like that. 
You don't know what's going into these things. 
You don't know the layers of conservative 
assumptions that we make in there. 

Let me stop at that point and then 
just say again, I think that the economics and 
the risk parts of the bill seem to me to be 
quite good. 

CHAIRMAN REBER: For the record, I'd 
like to announce that Representative David 
Argall has joined the committee. Representative 
Argall, do you have any questions of this 



witness? 
REPRESENTATIVE ARGALL: No. 
CHAIRMAN REBER: Representative 

Rubley. 
REPRESENTATIVE RUBLEY: No. 
CHAIRMAN REBER: Representative 

Levdansky. 
REPRESENTATIVE LEVDANSKY: No. 
CHAIRMAN REBER: Representative 

Vitali . 
REPRESENTATIVE VITALI: Just a few 

quick ones. I'm not disagreeing with what you 
are saying necessarily with regard to existing 
sites, but I think the key focus of controversy 
with this bill is risk with regard to future 
sites. I come from background of a lawyer and 
I'm sure Representative Feese would know this 
also. In our county, we might spend tens of 
thousands of dollars prosecuting a minor theft 
of a hundred dollars. We do that not based on a 
narrow cost-benefit analysis, but we don't want 
that conduct to happen. We want to serve it as 
a deterrent. 

With regard to future sites, it seems 
to me, isn't there a benefit of requiring a good 



clean-up standard so as to serve as that 
disincentive to industry to act irresponsibly? 

MR. LAVE: The first thing I would 
like to say is, I think that we ought to be 
enforcing a criminal penalty more vigorously 
than we are at the moment. I think that we 
ought to be deterring this behavior. when we 
see the behavior, we certainly ought to be using 
fines. We ought to be using the criminal 
penalties. We have not been doing that to the 
extent we should have been in the past. 

So, I think the first piece of this is 
to urge that we do a better job of that. I 
think that would do a lot to deter things, 
particularly when you reach above the particular 
individual who did it to look at the boss and 
boss's boss who created the climate which got 
the individual to perform that behavior. I want 
to agree with all of that and urge you to be 
still more stringent in it. 

But, it seems to me that when you are 
trying to take a look at these sites that you 
have to draw the distinction between trying to 
deter behavior and trying to do something after 
the fact. The question we need to ask as a 



society is, how clean do you want that site to 
be? Is one in a million good enough for you? 
Why not one in a billion? These are all just 
sort of numbers floating around in the air. We 
have to, you have to, ladies and gentlemen, you 
are our representatives. You are our elected 
people. How safe do you want that site to be? 

I'll remind you that each of us has a 
risk of about 1 in 3 of getting cancer over our 
lifetime. The best epidemiological estimates 
are that, perhaps 2 to 4 percent of that 
incidence of cancer is due to environmental 
exposure; perhaps, 2 to 4 percent of that. Now 
when you start reaching out for these risks of 
10 to the minus 6, or 10 to the minus 4, you are 
way off on the margin of what it is that we are 
trying to do. 

It seems to me that those are not 
where we are in the United states of America, or 
Pennsylvania today. That is not where I would 
spend the scarce amount of social money that we 
have for the environment, either private or 
public. There are many other risks which are 
much larger than that; radon, some of the 
pesticide residuals in food, and so on. That's 



where it is I would want to put my resources and 
my money. These other things, these really 
small risks that come from toxic waste sites 
seems to me that those are not the focus of my 
activity. I would not be asking people to clean 
up to that point. 

REPRESENTATIVE VITALI: Let's focus on 

future sites then. sites that are now farmland 
in Lancaster County, for example, how do you 
calculate risk assessment there? How do you 
calculate if that land is taken out of use 
because it's in the future to spoil and 
prevented from being used for any other purpose? 

How does your calculations fit into 
the fact that these strict risks deter future 
cleanups as opposed to using scarce resources 
for presently contaminated sites? 

MR. LAVE: The first thing I'd like to 
do is, I would like to encourage much more use 
of brownfield sites. Again, as an economist, I 
will tell you that putting the infrastructure in 
to serve the new greenfield sites, putting in 
sewage, putting in roads, developing communities 
around those new plants is extraordinarily 
expensive. We have a lot of that very expensive 



infrastructure in our cities already. 
On the one hand, making all of the 

existing infrastructure part of it worthless and 
then paying to do the new stuff is just crazy 
from an policy viewpoint. I'm not really very 
much in love with greenfield sites when we have 
adequate brownfield sites. Those are the ones 

we ought to be using up first. 
But now to go on to your question, I 

would like to have some of that industrial 
development go on. I think that there are some 
good jobs that are associated with it, some high 
wages. 

What would you like to see in terms of 
the risk analysis of the pollution that comes 
from the industries themselves? Do you 
understand that any time we burn coal that we 
can't burn coal so cleanly that nobody will ever 
be put at risk? What sorts of risk levels would 
you like to entertain about the industrial site 
itself? Would you like to control those down to 
10 to minus 6? We are not doing it. 

Our current air standards, our current 
water standards, and so on, aren't giving us 
that. It seems to me to be just not 



commensurate to say that with respect to toxic 
waste sites, that eventually those are going to 
have to meet a much more stringent standard 
then, for example, the air pollution that goes 
out of a stack over the 10 years or 50 years the 
plant operates. Those things ought to be 
roughly commens urate. 

REPRESENTATIVE VITAL I: Do you think 

we can encourage the use of brownfields by 
having stricter clean-up standards for 
greenfields? 

MR. LAVE: We certainly could. I 
guess I think that the market is kind of a 
fragile place. When we are trying to lure 
investors in, then I think that you don't want 
to put unnecessary hurdles in their place. 

I don't want to roll over and play 
dead and say anything you guys want to do is 
okay if you bring in jobs. I don't want to 
impose any unnecessary burdens. if, in your 
judgment, the Pennsylvania House; if in your 
judgement the appropriate levels of safety, with 
respect to the environment, ought to be 10 to 
the minus 4, 10 to the minus 3, 10 to the minus 
5, whatever it is, then we ought to try and 



achieve that across the board in everything, in 
air quality, in water quality, everywhere. It 
doesn't make any sense to me to stick up some 
particular area like toxic waste sites and 
insist that those be much, much safer than other 
areas around. 

REPRESENTATIVE VITAL I .* I think what I 
thought I heard you say that you, perhaps, could 
support at least conceptually a differentiation 
in clean-up standards with regard to greenfields 
versus brownfields in an effort to encourage 
development of the brownfields, is that correct? 

MR. LAVE: Well, I'm trying to reach 
towards you. I want to do what you want to do. 
I want to encourage the redevelopment of the 
brownfield sites; not the greenfield sites. The 
way in which I would like to do that, rather 
doing the remediation end would be to say to 
people, anytime you to want to develop a 
greenfield site, you've got to put in the 
infrastructure; you've got to put in all the 
other social costs. Don't put that on the 
community. if somebody wants that greenfield 
site so much that they are willing to pay the 
millions of dollars to put in the social 



infrastructure, it's okay with me. what's not 
okay with me is then to pass that off on some 
other taxpayers or some other people. 

That's getting at the beginning of the 
process rather than looking at the end of the 
process and saying 20 years from now you might 
be deterred by things. I'm sorry, I'm 
filibustering. 

The answer to the question is , no, I 
really don't like the difference in standards 
between the greenfield sites and the brownfield 
sites in terms of eventual cleanup. I would 
like to have some rules that encourage 
brownfield sites more than greenfield sites. 

REPRESENTATIVE VITALI: Thank you. 

CHAIRMAN REBER: Representative Feese. 
REPRESENTATIVE FEESE: No questions. 

CHAIRMAN REBER: Representative Smith. 
REPRESENTATIVE SMITH: No. 
CHAIRMAN REBER: Thank you very much, 

professor. I hope you have a pleasant flight. 
I think we got you out in time. 

At this time we would call Brian Hill, 
a Western Pennsylvania Director of the 
Pennsylvania Environmental Council, along with 



the Legislative Council, Tom Scott. 
MR. SCOTT: Good morning, members. 

I'm Tom Scott on behalf of the Environmental 
Council. We are very glad to be here. With me 
is Brian Hill, who is the Director of PEC's 
Western Pennsylvania Office headquartered in 
Pitt sbur gh. 

As you know the Environmental Council 
is a statewide organization. It's been in 
existence for the past 26 years with a goal of 
working toward the development of sound 
environmental legislation and regulation in the 
Commonwealth in a way that is going to be 
protective of our environment and our economy at 
exactly the same time. 

In light of the time that has been 
spent this morning, I'm going to highlight some 
of the portions of our written testimony. All 
of it, obviously, is available for your perusal 
and will be in the record. 

Let me begin by saying that there is 
so much of what Secretary Seif said and so much 
of what Senator Brightbill said that we agree 
with 100 percent. There's so much in Senate 
Bill 1 that is commendable and is deserving of 



enactment into law that we are sincerely hopeful 
that this time the concepts of Senate Bill 1 
will move through the General Assembly and will 
become lav? in the Commonwealth. 

It is clear, however, there are 
several areas of significant disagreement and we 
do want to focus on those areas because we 
believe that the legislation can be improved. 
We are hopeful that as it goes through this 
committee and is considered by you and by your 
colleagues in the House, several salient changes 
will be made which will improve the legislation 
dramat ically. 

Let me begin by saying that the issue 
of how these brownfield sites are to be treated 
is not the issue that is of concern, at least to 
the Environmental Council. The fashion in which 
this legislation treats the existing developed, 
contaminated sites is okay with us. Our concern 
is that this legislation scope reaches 
significantly beyond, not just historically 
contaminated sites; not just currently 
contaminated sites; not even currently developed 
but uncontaminated sites, but reaches to all 
lands within the Commonwealth. That's the 



portion of the legislation with which we find 
significant disagreement. 

One of the things that happens 
sometimes in these debates is how words get 
used. It's one of the things that's been 
interesting in this debate is how the word 
pristine has gone from something that was good 
to being some kind of a slur word. There's been 
a concern that we're trying to keep the 
Commonwealth pristine. I was trying to get a 
different word to talked about that concept and 
it finally came to me, it's Day 8. We are 
talking about a Commonwealth of Pennsylvania 
that was just like it was on the 8th day. 

Now, there's a lot of the Commonwealth 
of Pennsylvania that is just like it was on the 
8th day. Significant amounts of this 
Commonwealth have not been adversely affected in 
any identifiable regard by human activity yet. 
That's good. That's something we should be 
proud of. That's what the constitutional 
amendment charges all of us with preserving. We 
should do nothing that's going to allow Day 8 
lands to be degraded. We have concerns that 
this legislation might unwittingly do that. 



There's another whole category of 
Commonwealth lands that are out there and those 
are what I'm going to call human activity lands. 
It's mostly the areas where many of us live. 
It's the areas where many of us work, where we 
go to school, where our kids play ball and where 
we live and where we recreate. Those lands have 
been impacted by human behavior. If you go out 
there and you look long enough and hard enough, 
you will find some little glib that says yes, by 
gosh, there's contamination here. 

Then there's another category of 
lands, and those are the lands that have been 
significantly impacted by human activity to the 
point where they are now markedly degraded. 
Let's focus legislation on those lands because 
that's what we set off to do in the first place. 

At the present, Senate Bill 1 does not 
do that because it is applicable to all land, 
including that land which is Day 8 today, which 
is going to be developed in the future. We 
would like to see the legislation restricted to 
those lands which are developed now. 

We drafted an amendment, it's at the 
end of the testimony which I would commend for 



your consideration. I think there's a blank in 
the testimony because when we did the testimony 
we didn't know what section we would amend. It 
turns out we would amend Section 106, the Scope 
Section. 

Let me focus for a second on the issue 
of developed lands, because one o£ the concerns 

that has always been raised, and we say let's 
draw a demarcation line, is to say, well, how 
are you going to do it? How are you going to 
determine when it was contaminated? Now you've 
introduced this whole set of variables into the 
equation. The next thing you know you are going 
to have hearings on the variables and the 
simplicity that we were seeking to develop the 
brownfields will be lost. 

It's not difficult to determine 
whether a piece of land has been developed in 
1995. That is a fact that is relatively easy to 
establish. Let me say that by moving the 
demarcation line to 1995, by making the standard 
developed versus undeveloped, we have eliminated 
all those historic concerns about when the 
contamination occurred, who did it, et cetera. 

I want to point out, the bill that's 



drafted is a very inclusive bill. It does 
things that many other states' legislation do 
not do. There's been reference to the 
legislation of other states. 

The legislation in other states 
generally is limited only to those landowners 
who had nothing to do with the contamination. 
This legislation incorporates landowners that 
may have responsibility for the contamination. 
That's okay on brownfield sites because the 
corporations have been operating there for a 
hundred years and caused contamination wants to 
clean it up and stay there, why shouldn't we 
encourage that? That's okay. This bill is 
broader than many states in that area. 

The bill is also broader because it 
allows the landowner to choose the selective 
level of cleanup. That's not a common feature 
in other states' legislation. 

But in those brownfield areas, this 
bill is giving lots of flexibility and being 
very inclusive. If you only limit to those 
areas which are currently developed, then you 
are ensuring that this legislation doesn't do 
anything to adversely affect the Day 8 lands, 



and it doesn't do anything to adversely affect 
those lands which have been habitated but not 
contaminated by industrial activity. 

I would like to address a couple of 
areas that have emerged in the earlier testimony 
because, quite frankly/ at least from our 
position, we disagree with some of the things 
that Secretary Seif and Senator Brightbill have 
said and we are concerned that some of what they 
perceive to be protections aren't really 
protect ions. 

One is the question of whether or not 
standards are or are not changed in this 
legislation. Let me suggest that if this 
legislation didn't do something to establish 
differential standards from what we have today, 
we wouldn't be here. That's one of the things 
that's driving this legislation is to establish 
some different standards, and believe me, they 
are not higher standards. They are less 
stringent standards. In many areas that are 
contaminated, that's okay, but it's not okay for 
Day 8 lands. 

Let me give you an example. The devil 
in these things is always in the details. If 



you want to understand standards in this bill, 
you need to understand background as it is 
defined here. You need to understand, when do 
we determine that background has been achieved 
as it is defined in this legislation. 

Up until now and including now, 
usually background is what it used to be before 
it was degraded at all, Day 8 standard. This 
legislation background is redefined. Background 
is redefined to be the level of contamination 
that can be quantified, the practical 
quantitation limits. Those who are in the area 
of environmental protection are well aware that 
practical quantitation limit in many areas of 
contamination is significantly more than just 
some contamination. 

It used to be we looked for detectable 
levels. I don't want to get into this very far, 
but it is a very important concept. I wish I 
had the right graphic. I tried all morning to 
draw one. I could drop a little wee bit -- I 
could drop a tea leaf into that jug of water, 
and if you looked hard enough you could detect 
that there was tea in the water, but you 
couldn't measure how much. I'd have to put a 



whole bag of tea leaves in there before you 
could say this is measurable tea. 

Today when DER looks for contamination 
at a clean-up site, they look to see if there is 
a single tea leaf anywhere. If there is, you 
better find it and remove it. In many 
industrial areas that's inappropriate. That's 
what drives the high cost; that's what drives 
the risk, and that's what drives people out of 
town. 

This legislation goes well beyond 
saying, you don't have to look for a single tea 
leaf anywhere. It now says, as long as there 
aren't enough tea leaves in here to make it tea, 
it's not contaminated at all. It is background. 
Believe me, if that was pure water and I only 
put half a tea bag into it, it's not tea yet, 
but it isn't pure water yet anymore and you may 
not want to drink it if tea is bad for you. 

When you change the standard of 
background from being whether you can find 
anything in there to, can you find enough to 
count, you move background from where it has 
been to a much different level. When you say, 
as this bill presently does, in some areas we 



are going to talk about the maximum contaminate 
level as being background, you are now saying 
that you can pollute this jug of water right up 
to the point where it wouldn't be safe to drink 
anymore and it's still at background. That's a 
change in the standard. 

Whi le that change may be appropriate 
in industrialized areas, let me suggest to you 
that it is not appropriate in Day 8 lands. It 
is not appropriate in the lands where we live 
that are habitated and has some tea leaves 
floating around in the water, but not 
contaminated to the point where it's right at 
the level and one more tea leaf makes it toxic. 
That's a concern that we have. The legislation 
does change the standards. 

The second point is, what about the 
protection that would otherwise be offered given 
the penalties, both civil and criminal, that the 
existing laws provide? 

First of all, we need to recognize 
that with respect to clean-up standards, this 
law will control. You also, of course, 
recognize that you don't impose a civil penalty 
on someone unless they have done some harm to 



the environment. If you don't have to clean up 
whatever it is you spilled or left behind 
because it is now determined to be in there but 
not enough to count, then by definition you are 
not going to be able to penalize the person for 
leaving it behind. Because, if penalties are 
driven by harm to the environment, as they are, 
and you don't have to clean up whatever it was 
you did, but you wouldn't have to, then how can 
you be penalized? 

CHAIRMAN REBER: Mr. Scott, can I 
interrupt you for a second? 

MR. SCOTT: Yes. 
CHAIRMAN REBER: I apologize for 

breaking your train of thought. I want to ask 
this question while in my mind it is crystal 
clear. As you well know, in either the civil or 
criminal arena, there may very well be, and 
certainly there can be if there's statutory 
authority for such attachment by the Court; that 
in the event that person was being civilly 
penalized or criminally penalized, if this 
statute provided specific guidance to the Court 
of a particular clean-up standard that would 
have to be done at that time, would that be a 



step in the right direction to address your 
concern? 

MR. SCOTT: I think --
CHAIRMAN REBER: I haven • t heard that 

dialogue. I thought of it as I was listening to 
you . 

MR. SCOTT; I think to the extent that 
the statute establishes standards, it certainly 
would be appropriate to utilize those standards 
in those penalty prosecution situations. 

The concern that we have, however, is 
that, you will never get to a penalty 
prosecution situation if you have established a 
standard that while it allows for some 
degradation doesn't reach what is now defined as 
a background or health-risk standard. 

Let me make another point too about 
civil and criminal penalties. 

CHAIRMAN REBER: Let me make sure I 
understand your response to my question. Do you 
think that's a step in the right direction or is 
it surplusage to the act? I understand it's not 
where you are ultimately going. 

MR. SCOTT: Given the fact that the 
act says that it's not designed to reduce the 



civil or criminal penalties in any other 
section, I'm not sure that it needs to be 
specifically tied in that way. But on the other 
hand, you know, a double-fired, cross match, if 
you will, that says not only do we not change 
those penalties, but here are standards that are 
applicable and could be imposed by the Court in 
those penalty situations, I think would be a 
step in the right direction. 

Let me just say one other word about 
penalties. with all due respect to all of you 
who have imposed those provisions in the law, 
they have some effect and they do catch and 
punish some people. But, at huge costs and only 
sporadically, and basically, if we had to rely 
upon civil and criminal penalties to protect our 
environment, we would be in far worse shape than 
we are in. The model that's existed in the 
federal statutes I think is appropriate here. 

In federal law it's RCRA that sets 
what the standards are supposed to be and beyond 
which you can be punished. It's CERCLA that 
says, if you contaminate you clean up. 

CERCLA is what has driven corporate 
industrial America to change the way they do 



business with respect to the environment. I'm 
not endorsing much of what has happened in the 
actual clean-up arena, but if one thing is for 
sure, the fact that if you pollute you may end 
up with huge costs associated with cleanup has 
deterred many people from polluting. It has 
made environmental protection a matter at the 
highest corporate board level of every major 
corporation in this country, and that's why we 
don't have anywhere near the problem today that 
we had a number of years ago. 

So, I think it is appropriate to 
recognize that stringent clean-up standards 
effectively applied will result in lessened 
contamination. I think that's already been 
established. 

I want to deal with one of the issues 
that I think is one of the toughest questions 
the Environmental Council and those who would 
support our position have to answer. That's 
what Senator Brightbill alluded to near the end 
of his testimony when he said, we are passing a 
law for the ages; not just the law for today. 
If you limit the application of this law for 
land which is currently developed, down the road 



somewhere you may have other land that looks 
pretty much like this land and you are going to 
have to deal with it. Why not include it all 
now? 

I think there are several answers to 
that; quite candidly, none of them completely 
adequate. It's one of those darn good questions 
that's hard to answer. The first one that comes 
to mind is, I think that the Senator's reasoning 
as to why we should incorporate all land is 
somewhat self-defeating to the principle that 
says, fines, penalties and civil actions will 
keep new lands from being polluted in the first 
place, because you really can't have it both 
ways . 

I recognize that no matter what we do, 
there will be some new lands polluted. That is 
inevitable. It is a given. However, we should 
not let that minuscule chunk of land that may be 
owned by a future bankrupt corporation polluted 
and abandoned drive the policy that's going to 
affect the millions of acres of Pennsylvania 
that are currently Day 8 lands and that are 
currently habitable, but uncontaminated lands. 
If you just focus on that one teeny, weenie 



exception, that's where you end up. 
I think another reason for not 

including new lands is a physical one. One of 
the problems you have in cleaning up old sites 
is because the contaminants have been there for 
a long time. They have migrated everywhere. A 
site that I happen to represent the people in 
Lebanon, as it turned out it was in Lebanon, the 
contaminants have gone clear down to bedrock. 
The only way to get rid of all of them was to 
dig a gigantic hole in the ground at huge cost. 

If that contamination hadn't occurred 
50 years ago, but it had occurred today or 
tomorrow or next week, you could have hauled 
away the problem in a dump truck because that 
physical migration that has caused a lot of the 
problems simply doesn't exist in new lands. 
It's easier to clean up a fresh spill, everyone 
knows that. So, when you are cleaning up fresh 
spills, why not require cleaning it all up. 
It's a big difference between taking out all the 
dirt around one bad transformer that dumped 
PCB's tomorrow than it is excavating all the 
soil under the factory that made those 
transformers for 50 years. 



I think that there's a physical 
economic reason to say we can have a higher 
standard in new areas than we can have in old 
areas because you can reach it. I don't think 
there's anyone -- And I certainly include the 
Secretary seif and Senator Brightbill in this. 
I don't think there's anyone in this whole 
process that wants to pass legislation that will 
allow someone in the future to basically thumb 
their nose at contamination by saying, hey, 
yeah, it's there, but it's not up to the 
quantitation level yet; or, it's there, but it's 
not up to the NCL level yet; therefore, I'm 
still at background. I've polluted my propery 
but, I'm not above background, so I am free to 
go. We don't think that should happen and it 
shouldn't happen because that's not the problem 
we set out to solve. 

Let me just move as quickly as I can 
to a second point, which is the restricted use 
issue. The question being, should there be any 
set of circumstances under which someone that 
receives a use restriction and therefore is able 
to do a different type of cleanup and gets a 
liability limitation should be restricted if 



that use doesn't materialize? 
We have a concern that in the 

legislation as currently drafted, it is 
conceivable that a property owner could get DER 
approval for a cleanup based on a restricted 
access use when there's no reasonable 
possibility that that use will ever occur, and 
in fact, that use never does occur. What we get 
then is, 1*11 admit, some cleanup. However, it 
may be very marginal cleanup. Most of the 
protection may come from putting a deed 
restriction on the property, building a real 
good chain link fence and walking away from it. 

Where the landowner that does that is 
the landowner that was responsible for the 
contamination in the first place; and if they do 
that and essentially legally land bank that 
piece of property because now it can come off 
their SEC filing; now they no longer have to 
identify it as a contaminated property; now they 
can no longer be held liable for the 
contamination that is on the property. 

If that happens and the use doesn't 
materialize, the social benefits that were 
supposed to flow to the community from cleaning 



up the brownfield don't come, because the land 
doesn't get reused. It just gets -- it's the 
sandpit. It's the environmental equivalent of a 
bankruptcy sale or a tax sale. All the old 
historic liens are now removed, and whoever has 
it, has it pretty much free and clear. That's 
not the objective. 

We have suggested that in those 
instances where the person that wants to do the 
cleanup is also the person that's responsible 
for some of the contamination, and where they 
are seeking a cleanup based on restricted use, 
there should be some reasonable probability that 
that use will actually happen. 

And in the event after 3 years the use 
hasn't happened, then whatever liability 
protection they got from that cleanup they 
should lose because the other half, the quid for 
the quo, didn't materialize. We don't think 
that that is inappropriate. We don't think it 
would have any adverse effect on a real cleanup 
of real brownfields for real reuse. We think it 
might very well deter. 

Let's face it; not everybody that does 
business is scrupulous. Not everybody that does 



business is honest. There are a lot of people 
that are going to look at this act as, how do I 
get through one of these liability protection 
windows, and they will try with reg counsel to 
wiggle through wherever they can. Part of our 
responsibility is to try and make sure that that 
doesn't happen. we think that limitation, which 
again is a suggested amendment there, would have 
a beneficial effect on the legislation and 
would, perhaps, reduce what could otherwise be 
an abusive situation. 

There's just one other point that I 
want to make and it's made in the testimony. 
That is the responsibilities of this legislation 
places on the Department of Environmental 
Resources through the deemed approval process. 
As you know the legislation will require the 
department to respond within 60 or 90 days of 
receipt of an application by a private landowner 
for a cleanup and failure to respond will result 
in deemed approval of that application as 
submitted. 

Secretary Seif was here and endorses 
the legislation. The Governor is endorsing 
legislation. We assume—that is, the 



Environmental Council--that that is because they 
are prepared to devote the necessary resources 
to the review and consideration and approval or 
amendment, or whatever is proper environmentally 
to those applications that are submitted. And 
that we will not see a situation where 
applications are submitted and deemed approved 
without any or adequate review by the 
department. we do not see that as an advocation 
of the department's responsibility, but as an 
acceptance of responsibility. We are in favor 
of quick appropriate action on these 
applicat ions. 

But, in the event it should happen 
that there's inadequate review or there are 
deemed approvals -- I mean, I can't think of a 
worse situation, quite frankly, than someone 
coming in with a plan -- the parcel they 
selected, the plan that they drafted, the 
cleanup they proposed and it gets deemed 
approved without any real input. They do it and 
now they've got all the benefits. 

It is important to maintain a strong 
DER presence in that process. As I say, it's 
not an advocation of responsibility. It's an 



acceptance of responsibility. I hope that we 
are well-founded in seeing the department will 
keep i t. 

I just wanted to defer to Brian for a 
second because Brian was involved in the Avtex 
site and Environmental Council was involved in 
the Avtex Site. I'd like him to bring you some 
of our perspectives on that cleanup. 

MR. HILL: Thank you, Tom. Two years 
ago the council began to look at the Avtex site 
which is located northwest in Pennsylvania. 
It's in Vernon Township just outside of 
Meadville. We came out with a public statement 
indicating that we disagreed with the clean-up 
proposal that the department had proposed for 
that site. 

The clean-up proposal that the 
Secretary has decided on for that site and 
worked out with PMC Corporation, and that the 
community supports, is something we think is a 
good idea. It's less costly than the original 
proposal. It has to do with the calculation of 
some of contamination on that site. 

The Avtex site is a former industrial 
site. It's exactly the kind of site that this 



legislation should focus on. That's where we 
should be looking to pass legislation so more of 
that can occur. We don't need to focus on the 
greenfield sites. 

MR. SCOTT: I just want to make one 
other mention and that's to my graphic that I 
prepared after I got here and you can get these 
things copied downstairs. It's a pretty 
simplistic reproduction of now where you've got 
contaminated industrial sites. I'm going to 
call this industrial land. It has some 
contamination on it and we can live with it 
because it's industrial land and greenfield 
sites. 

Our concern is that if Senate Bill 1 
passes in its present position, we will get some 
cleanup of some of the brownfield sites. we are 
also going to get some contamination in the 
greenfield sites. We believe that if Senate 
Bill 1 is limited in its scope to the existing 
developed land, 20 years down the road, the 
chances are very good that we will have more 
cleanup in the brownfield sites and less 
contamination in the greenfield sites. 

Which brings us to the last point, 



which is, there are 2 benefits to demarcation 
line. One is, you do provide greater protection 
for your greenfields. The other is because you 
now have some industrial land, you have created 
an incentive for some of those industrial 
decision makers to move into that land as 
opposed to taking their facilities to 
greenfields. 

I guess, again, it's a philosophical 
difference, but I do believe that there are 
industry decision makers who do look at whether 
or not they may be held to difficult 
environmental standards in their operations. 
That's part of their decision-making process. 

I believe that if Pennsylvania makes 
it very clear that when you are operating in an 
industrial area, you are going to be held to an 
industrial standard. But if you go into that 
greenfield and you build your factory there, you 
better make very sure that you don't pollute 
what used to be Day 8 lands. I don't think that 
that's inappropriate. I have yet to hear a 
decent argument that really says why we should 
adopt legislation that will allow land that is 
not polluted to be sprinkled with tea leaves. 



There's no good reason as far as we are 
concerned to do that. Thank you. 

CHAIRMAN REBER: Thank you, gentlemen. 
Any questions to my left? Representative 
Ar gall . 

REPRESENTATIVE ARGALL: We were having 
side bars here on this issue. in the Senate, 
this went through unanimously. I guess we are 
here listening to your argument, it makes a lot 
of sense to us. Could you give us an idea as to 
why you failed to convince any Senator that that 
makes sense? 

MR. SCOTT: Let me say that there are 
probably 2 reasons for that; not the least of 
which is the effort and diligence, and hard work 
and thought that senator Brightbill has invested 
personally in this legislation along with Dave 
Hess who, I'm going to acknowledge as, you know, 
I don't think there's anybody that knows anymore 
about this subject than those 2 gentlemen. But, 
there are a couple of policy issues on which we 
disagree. 

When the bill was before the Senate, I 
had a conference with Senator Brightbill's 
office. We also met with members of the 



administration. It became very clear that the 
legislation having passed the Senate in the last 
session in the form of Senate Bill 972 was going 
to pass the Senate this session in the form of 
Senate Bill 1. I think there's probably 
something -- you know, it's no coincidence that 
this is Senate Bill 1. Quite frankly, as matter 
of resource allocation, we determined that the 
best place to -- I mean, we raised all those 
issues. They simply weren't accepted. We made 
the determination that the best place to 
allocate our resources to make what we think 
will be changes to improve the bill would be in 
the House and before this committee. That's why 
we are here today. 

CHAIRMAN REBER: Any questions to my 
r ight? Greg. 

REPRESENTATIVE VITALI: With regard to 

to line of demarcation being the present, let's 
just say January 1, 1996. It's been suggested 
to me that, perhaps, a more logical line of 
demarcation might be the enactment of CERCLA or, 
perhaps, even the enactment in 1980; or, 
perhaps, even the enactment passed in '88, 
because with the enactment of CERCLA, polluters 



were put on notice that a strict standard is now 
applying to them and they should not be rewarded 
for contaminating after that. 

I understand your point about if you 
have it at the present, there's this clear 
distinction between what is polluted and what is 
not polluted. But, consider this; that might 
work for awhile, but let's say you're now in the 
year 2000 and there becomes an issue as to some 
past contamination. We still really don't know 
whether that occurred in 1995 or 1997. So, I'd 
like you to discuss what your thoughts on that 
alternate line of demarcation are. 

MR. SCOTT: Somewhere on the hard 
drive of my computer is the draft amendment that 
we circulated with regard to senate Bill 972 
when it was in the Senate last session. At that 
time the PEC amendment for the line of 
demarcation was 1981. It was based on precisely 
the same logic that by 1981 the essential frame 
work of environmental protection laws was in 
place, not just in the Commonwealth, but also in 
the country. It's appropriate to draw the line 
then and to treat things that happened after or 
before that time differentially. Intellectually 



and conceptually, we still agree with that. 
Two things happened; 1, absolutely no 

one anywhere seemed to salute that concept, 
primarily because of the second problem that you 
raised, how in the devil are you going to go 
back, what is now 15 years and soon it is going 
to be 20 years and make some determination as to 
what happened? If it's going to be an important 
distinction, and we think it should be, then it 
has to be a distinction that has some ease of 
application. Otherwise, it will just get lost 
in the morass that no one wants to be in, which 
is why we came to the present. 

Let me just insert one thing. To 
understand how the Environmental Council Board 
works, it is a broad diverse group of 
individuals coming from the captains of industry 
right on over to those who, if they were present 
I wouldn't refer to as dunk-shoot 
environmentalists. But, it's a broad spectrum 
of individuals and every interest in between. 
There where a lot of people within our own Board 
that felt it would be inappropriate to go back. 
They felt it would cause far more problems than 
it would solve, which brings us to the second 



point of maintaining the demarcation. 
If you look at the amendatory language 

that we have suggested, we don't talk about 
contamination. we talk about property on which 
industrial activities were conducted. I think 
that if you say, if it's an industrial use --
there's almost a presumption there. I don't 
like the presumption but I'll live with it. 
There's a presumption that if the land has 
already been devoted to industrial activities --

First of all, we know darn well it's 
not a greenfield. We're not talking about 
greenfields anymore. We are talking about 
developed properties. 

Secondly, the chances are there is 
going to be some environmental impact of that 
land. You don't want that to go rampant, but, 
hey, let's just crosshatched category in the 
middle. If it's industrial activity, we'll 
accept a level of contamination as long it is 
not gross and it doesn't affect human health and 
it's somewhat protective of the environment. 

The problem is, if you just have one 
standard everywhere, then it seems to us that 
you end up in the middle which is no good for 



anything. You end up with a standard that's 
going to be too stringent in the contaminated 
areas. It's still going to be hard to meet. 
You're not going to get the brownfield 
redevelopment you are seeking, but it's going to 
be too liberal in the greenfield areas and you 
are going to end up with degradation. 

So, it's better to have a broad 
demarcation line, bright line as you can make it 
and then let the standards be what they ought to 
be. You can be as protective as you have to be 
in the environment; at the same time be as, I'm 
going to say developer friendly or industrial 
friendly as you can be in the industrialized 
areas. 

And given all the permits that go into 
industrial development like the building permits 
and use permits, water and air and waste 
permits, we think that it would be fairly easy 
to determine whether land was devoted to 
industrial activity before or after the 
effective date of the statute. 

CHAIRMAN REBER: Representative 
Levdansky. 

REPRESENTATIVE LEVDANSKY: Thank you. 



Mr. Chairman. Mr. Scott, essentially what you 
are saying is that the PEC s position regarding 
the line of demarcation has substantially 
changed over the course of the past year from 
originally a demarcation date of 1981 to one of 
1995, which essentially -- or the effective date 
of the act, which essentially permits a whole 
host of other sites that have been found to be 
contaminated during that 15-year period to 
essentially be incorporated into the lower 
standards, less rigorous treatment 
methodologies, correct? 

MR. SCOTT: That is correct, and let 
me say that there are some respected individuals 
within the environmental community that think we 
were wrong in doing so. 

REPRESENTATIVE LEVDANSKY: You paid a 

big tip of your hat to those captains of 
industries, have you not? 

MR. SCOTT: We prefer to do it as 
maintaining the appropriate moderate position. 
I just have to share this because this is so 
great. I was on a panel Monday in front of the 
Pennsylvania Economic Development Councils. The 
panel was Terry Pitzpatrick, Dave Hess and Tom 



Scott. Terry and Dave were sitting beside each 
other and I was sitting over on the side. As I 
said to them, you know, Dave made the comment 
things can really change in a year. I said, 
yeah, they sure can. 

Last year the Administration was 
sitting over here; senator Brightbill was 
sitting over here, and PEC was sitting in the 
middle. we haven't changed our position. We 
thought we were in the middle then; we thought 
it was appropriate; we thought it was 
responsible. We still think it's appropriate 
and responsible. I'm not going to say 
fortunately or unfortunately, but the political 
landscape has changed. 

We recognize the need to have this 
bill happen and it should happen soon. But, 
none of those sites that are out there waiting 
to be cleaned up will be adversely affected if 
you just limit the scope of this bill to sites 
that are already developed. It's only those 
sites that are out there growing corn and trees 
that haven't even been developed much less 
polluted yet that you are going to be affecting. 

There's no reason to think that 



putting this future limitation on the 
legislation will adversely affect one iota what 
happens at the developed sites. It just wo n't 
happen. 

REPRESENTATIVE LEVDANSKY: Thank you. 

Thank you, Mr. Chairman. 
CHAIRMAN REBER: Do you have any idea, 

quantitatively, or empirical data how many 
pre-1981, 8-Day sites have since been 
contaminated in the Commonwealth of 
Pennsylvania? Excuse me, post-1981, Day 8 sites 
have gone from a greenfield to a brownfield 
categorization? 

MR. SCOTT: Empirical data, no. 
CHAIRMAN REBER: Do you have a guess? 

From your expertise, do you have a guess? 
MR. SCOTT: Some personal anecdotes 

from my private practice, I certainly have some 
that immediately come to mind. 

CHAIRMAN REBER: Can you just give me 
a number as well, we'll take that? 

MR. SCOTT: No, I can't. That's one 
of the reasons we got away from that date, quite 
frankly. It just creates so many problems. One 
of the things came out of this debate is, people 



really haven't focused on greenfields and 
brownfields. As we said at the end of our 
testimony, this legislation won't do it all, but 
it's a step in the right direction. It's part 
of a s olut i on. 

CHAIRMAN REBER: My next question 

would have been, if there were 2 0, in the course 
of the identification of those 20, how many were 
there civil and/or criminal penalties imposed? 
If, in fact, there were court proceedings either 
in the civil or criminal arena, what was the 
particular outcomes relative to the remediation 
over and above the civil and criminal penalties 
that were imposed which brings me back full 
circle to my interrupting of you earlier in the 
day? 

MR. SCOTT: I do feel comfortable in 
answering that one in a way. I think that if 
you had all the sites that have been polluted 
since 1981, and you had the CEO of that site who 
was responsible, I don't think you could fit 
them all in this room because I'm sure that 
there are scores of sites that have been 
polluted since 1981. 

I do believe, however, that you could 



probably put everyone who has been successfully 
civilly and criminally prosecuted -- if the room 
represents polluted sites, you could get 
everybody that's been civilly and criminally 
prosecuted at the dais without any trouble. 

CHAIRMAN REBER: So, I guess we don't 
have enough greenfields' power rangers to go 
around to do the investigation? 

MR. SCOTT: I don't think so. The 
burden of proof is so high. The standard of 
care and the standard of proof is so high, there 
isn't enough money in the mill to adequately 
protect our environment by putting people in 
jail or by fining. Let's face it, they aren't 
there anyhow. They're gone. The guys that ran 
the Lebanon steel plant, the last thing they did 
was strip the copper before those foreign 
corporate owners went overseas. No one is going 
to get anybody for what happened down there. 

CHAIRMAN REBER: I understand that. 
But the debate as I'm trying to focus it in my 
mind is where, in fact, we would theoretically 
draw a line. Then how are we going to go from 
that day forward to police and enforce the Day 8 
standard that you would like to have achieved 



for those? I guess what I say is, if we haven't 
been able to do it heretofore, aren't we in the 
same potential dilemma down the road that we may 
also not be able to do it into the future and 
doesn't this just become a real semantics type 
of an argument? That's what I'm grappling with. 

I'm trying to find some real hard core 
way where, in fact, we find that we might be 
able to adapt your theory, but at the same time 
not frustrate the endeavors of where the prime 
sponsor and the 46 Senators that voted in favor 
of this were trying to go. 

I'd like to remediate and retrofit 
and do whatever we can do, and I have been doing 
it for 14 years, the last 12 in the Minority, so 
I've got a pretty good idea of how you do it. 
We are coming from a little bit different 
direction so maybe we're going to take the 
initiative on the front end instead of the back 
end this time, and that's why I'm trying to get 
that guidance. 

I think you have done your best. To 
be quite honest, I really appreciate the 
prospective that you have brought to us. As you 
probably are aware we invited Mr. Manko also to 



appear. He had been quoted extensively in some 
newspapers around the state and I'm glad to see, 
it appeared to me at least, that the Senate in 
its infinite wisdom did react to some of those 
comments with the amendments they put into the 
bill which was considered immediately after some 
of the fencing statements that were, I thought 
to some extent blown out of proportion and 
sensationalized in some articles. But, I deeply 
appreciate the effort you have taken heretofore 
as well as we'll be taking in the future. 

Any other questions of any members of 
the panel? David. 

REPRESENTATIVE ARGALL: I'm not sure 

where this would fit in your proposal. It's not 
exactly a greenfield, but yet in my mind it's 
not a brownfield yet, either. What about a 
currently designed industrial park? It has 
water, it has sewer, it has rail. It doesn't 
have any tenants yet. Do you have any of those 
across the state? 

MR. SCOTT: I would say that's a 
greenfield. I would say that's land not devoted 
to industrial use. 

REPRESENTATIVE ARGALL: Okay. Is it 



possible then under your amendments, it would be 
much more difficult to fill that industrial 
park? 

MR. SCOTT: I don't think so. This is 
where I think Senator Brightbill and I and the 
Secretary and I, we sort of, you know, the 
distance between us disappears, because I think 
that that land is going to be attractive to 
entities that know that they are going to be 
able to operate without any significant 
environmental impact whatsoever. 

Let's face it. There are plenty of 
industrial activities that can build and operate 
on a greenfield and not pollute; not pollute to 
background, not to pollute to any standards 
because they are clean businesses. They don't 
have pollution really associated with them. 

I do think that that industrial land 
would be less attractive to an industry that 
knows that in the ordinary course of its 
business it deals with hazardous stuff, toxic 
stuff, produces waste, so that even when they 
use best management practices, there is always 
the possibility something can go wrong, somebody 
can screw up, somebody can make a mistake and 



now you have a pollution incident. 
I think that that land would be less 

attractive to those folks, and those folks 
should be more attracted to an area that has 
been reclaimed from worse contamination and now 
they have at least some little comfort margin 
that hey; if somebody leaves a petcock open on 
the truck and it drains out and we have a spill, 
we can clean it up and no one is going to come 
in with a white glove because we are in an area 
where we know that stuff has happened in the 
past and, unfortunately, will happen in the 
future . 

Some pollution is intentional and 
evil. Other pollution just happens. If you 
keep the stuff that just happens in the area 
where it has already happened, we are all better 
off. I think that's appropriate. 

MR. HILL: Mr. Chairman, if I can make 
one last comment. I think that it would be 
advantageous for the committee to hear from some 
other states as to what they have done. 
Michigan, Texas, Massachusetts, their program is 
significantly different than the one we are 
talking about here in Pennsylvania. It might be 



advantageous to have a public hearing and invite 
those folks in to present testimony. 

CHAIRMAN REBER: Thank you. Thank 
you, gentlemen. I would announce that we are 
running a little bit behind schedule. It is my 
intention to break at 1 o'clock for the benefit 
of the court reporter. 

Accordingly, I would ask Craig 
Robertson and Jerry McKelvey, who are the next 
scheduled presenters, to come forward. And with 
all due respect to both those individuals as 
well as Dennis Capella who is scheduled as a 
last presenter prior to our 1 o'clock break, I'm 
going to simply listen to what they have to say. 
Unless there's an absolute urgent need for a 
question by any of the panel members, that will 
be spoken to me privately first before I 
recognize them. We're going to listen and not 
do a lot of talking. I thank you both Mr. Hill 
and Mr. Scott for their presentation. 

I call forward at this point in time 
Mr. Craig Robertson and Jerry McKelvey. Mr. 
Robertson is President of Groundwater Sciences, 
Inc. Welcome, gentlemen. 

MR. McKELVEY: My name is Jerry 



McKelvey. I'm the advocate for Public Policy 
for Pennsylvania Chamber of Business and 
industry. I thank the Chairman and members of 
the committee. Just some brief statements. 

One, the Pennsylvania Chamber supports 
Senate Bill 1 in its present form. We believe 
that Senate Bill 1 is an important stride in 
returning Pennsylvania to a competitive 
position. We believe that it is our most 
important environmental legislative issue for 
1995. 

I brought Craig with us today. He's 
the Chairman of Remediation Advisory Council for 
some brief comments. 

MR. ROBERTSON: Thank you, Mr. 
Chairman, and members of the committee for 
inviting me to testify today. My name is Craig 
Robertson and I'm President of Groundwater 
Sciences, Corporation and Chair of the 
Remediation Advisory Council with the Chamber. 
I have got 2 2 years of experience as a ground
water consultant in the State of Pennsylvania. 
I've done remediation projects, dozens of them 
in Pennsylvania and 21 other states and in 8 EPA 
regions. I've done not only remediation 



projects, but also environmental site 
assessments for real estate transfers and 
t ransact ions. 

I have prepared testimony which has 
been given to the committee previously and I 
won't read that testimony right now. I want to 
say that I and the Chamber both support Senate 
Bill 1 for 3 principal reasons. 

First of all, it encourages the reuse 
of old industrial sites. Secondly, it includes 
standards that are protective of human health 
and the environment. Thirdly, it provides 
standards that are achievable. 

In that regard, I want to get in a 
little bit to some technical realities here in 
terms of what has or can be done to remediate 
sites. The first thing is a question of whether 
or not you can achieve pristine or background 
conditions. The answer to that, and I'll show 
you a study that proves this, answer to that is 
rarely, if ever, can you achieve a background or 
pristine standards. 

Second question is, can you achieve 
low clean-up standards which would be 
essentially equivalent to the statewide 



standards that are proposed? That is done 
occasionally. Obviously, more frequently than 
achieving background standards, but at sites 
that have substantial contamination on them 
that's frequently not possible as well. 

The third question is, can you protect 
human health and the environment by the 
implementation of the technologies that we have 
available? That's almost universally possible. 
It is possible to protect human health and the 
environment. It is not always possible to 
achieve what are essentially generic standards, 
and it is virtually impossible, or rarely 
possible to achieve background. 

The current policies of DER, as they 
have been in place for several years, are 
essentially a try-as-hard-as-you-can policy to 
achieve an unachievable standard, which is 
background. It's been tried extensively in the 
state over and over again by various responsible 
parties. The attitude has been not to learn 
from the lessons in the past and realize that it 
can't be done, but instead to try as hard as you 
can and spend as much money as you possibly can 
trying to do it again, and failing. 



There is an NRC study, National 
Research Council study, that was done over the 
past several years into groundwater cleanup 
alternatives. What I have here is a chart. 
I'll make this available to the committee. It's 
a chart that boils down the results of their 
study. This chart essentially identifies 
different kinds of contaminate chemistry and 
different kinds of hydrogeologic environments. 
I don't want to get into the detail of this, but 
I'll tell you that LNAPL and DNAPL; LNAPL is 
petroleum products like gasoline and fuel oil. 
DNAPL is industrial solvents like 
trichlorethylene and those type of things. 

What you see here are ranges in sites 
from Classification or Category 1 to 4. The 
combination of chemical releases either as 

i 

petroleum products or industrial solvents is 
what we are talking about in terms of regulated 
substances in this bill. 

The geologic environment in the State 
of Pennsylvania is overwhelmingly what's called 
their heterogeneous environment or fractured 
rock environment. So, the shaded area you see 
there which is primarily Category 3 and Category 



4 sites is typical of the conditions that you 
encounter in the State of Pennsylvania when you 
have a release of this type of material, this 
type of chemical. 

Put the second slide up. This was the 
conclusions of the study that was performed by 
the National Research Council, out of 7 7 sites 
that they studied, they found that clean-up 
standards--and these are not background. These 
are low numbers, but not background — were 
achieved at only 8 of those sites. Five of the 
6 unqualified successes where they absolutely 
had the data to prove it were service stations. 
Ihey were not industrial facilities. 

You can see in Categories 1 and 2, 

really they are not very typical of most of the 
environments in Pennsylvania/ but very few sites 
fall into these categories which are ones where 
there is a higher possibility of some success. 
Rather, Pennsylvania is pretty much in the 
Category 3 f Category 4 range. If you look at 
the total numbers there, you will see that 3 out 
of 71 sites in those 2 categories achieved 
clean-up standards. Again, not background, but 
some low cleanup standard. In fact, all 3 of 



those sites were service stations; not 
industrial facilities. 

What was possible at the 77 sites was 
to protect human health and the environment 
through the management of the risk associated 
with the presence of chemicals on those sites. 
It was essentially the equivalent of what is the 
third standard in Senate Bill 1, which is the 
site and specific standard and a risk-based 
standard of one based on management risk 
associated with the presence of these chemicals 
is achievable. 

Many of these sites are Superfund 
sites. I've heard Superfund quoted here as some 
kind of model. In fact, Superfund has achieved 
risk management. Superfund has not, in most 
cases and practically all cases, has not 
achieved cleanup to very low numbers or 
certainly not to background. So, the Superfund 
success as touted here is a success in managing 
risk associated with these sites. 

These, by the way, are all 
pre-existing sites, obviously, because they have 
all been remediated over the past few years. 
But, this picture would not change for sites 



that are developed in the future in terms of our 
ability to achieve standards. we will not in 
the future, if there's a release of what you 
call a greenfield site, be able to return that 
site to quote, pristine or background conditions 
simply because you write a law that says we need 
to. That will not make it happen. 

So, you will not by writing a standard 
that says for future sites you must achieve 
background, you will not make that happen. I'm 
the person that could possibly make it happen, 
myself and my colleagues. As you can see, it's 
just not being done. USEPA is realizing this 
and other states are realizing this. 

So, in effect, what you would be doing 
by imposing a different standard on future 
greenfield sites for remediation is imposi ng a 
monetary penalty. That's all it will amount to. 
It will amount to spending money to try again to 
achieve a standard that's not achievable. You 
will have someone spend money for a purpose that 
will have no ultimate benefit and will not 
improve the protection of human health and the 
env ironment. 

Second thing I wanted to talk about 



today is real estate transactions. I have been 
been involved in quite a few environmental site 
assessments for real estate transactions. I 
have watched the decision-making process on both 
sides, buyers and sellers. I know what they 
think about and how they make their decisions. 
I can tell you that absolutely, categorically, 
I have seen people reject brownfield sites on 
the uncertainty associated with clean-up 
requirements for that site. That's happened in 
Pennsylvania very extensively. 

So I know, based on my experience 
dealing with buyers and sellers, making the 
decisions, watching whether or not they build a 
grocery store in a downtown area or further out, 
I know that they make decisions based on 
environmental uncertainty associated with those 
sites. So, having reasonable, understandable 
and achievable clean-up standards in the State 
of Pennsylvania will facilitate the reuse of 
brownfield sites, and I know that. I know that 
from experience. 

I would like to comment on a few other 
things that have been discussed this morning. 
The Senate Bill 1 is, in my view anyway, because 



it's my business I guess, primarily are 
Remediation Standards Act. It has, obviously, a 
very strong corollary effect in facilitating the 
reuse of old industrial sites. But to try use 
remediation standards as some kind of blunt 
instrument to augment other penalties that are 
available in the law or to achieve land-use 
planning objectives for greenfield sites seems 
to me like an awfully indirect way to go about 
it. 

The Senator is correct that 20 years 
from now we might all be sitting here and I'll 
be telling you that the greenfield sites that 
you made us -- or may make us try to achieve 
stricter standards, we weren't able to do that 
and now we have a problem trying to reuse those 
sites. That's a very real concern that I think 
we should have. 

I don't see that the remediation 
standards are the way to go about either 
imposing additional penalties or accomplishing 
land-use objectives. If you want to do that, 
pass stiffer penalties or enforce the current 
penalties more rigorously, or pass the plan-use 
planning legislation that would accomplish the 



same goals. 
I'm a long time resident of 

Pennsylvania. I was born here. I love the 
State of Pennsylvania. I have worked here for 
my entire adult career as well and we have a 
very beautiful state. But, I don't think we 
have any Day 8 lands and certainly not an awful 
lot of them. I don't mean to smear the State of 
Pennsylvania, but the State of Pennsylvania has 
been impacted almost throughout its entire land 
area by the activities of man. 

I don't want you to get the impression 
that we're sitting here in the middle of State 
of Alaska. We are not, but I think you all know 
that. The state has been forested. The state 
is affected by acid rain. it would be difficult 
to go in any part of this state and find air 
quality that is pristine. Acid mine drainage 
has degraded 5,000 miles of our streams. We 
have agricultural chemicals, including nitrates 
and other chemicals, on our agricultural lands. 
We have combustion products from our power 
plants, just from burning of coal in domestic 
residences that have contaminated the land. 
Therefore, it seems questionable to single out 



remediation standards as the area where you want 
to, quote, protect Day 8 conditions of which, in 
fact, don't exist. 

One other thing in terms of background 
being defined in Senate Bill 1, including the 
PQL. I read the definition of it and I don't 
see -- PQL is not included in the definition of 
background in Senate Bill l. PQL is in the bill 
and is used in the bill, but it's not part of 
that definition. I wanted to set that straight. 

As far as chemical migration over time 
is concerned, statement was made that if only we 
get this quickly it may not spread. Point in 
fact, I'm a technical person; not a lawyer. 
Point in fact is, that the release of chemicals 
moves very quickly to where it's going to go to. 
These LNAPL's and DNAPL's that I showed you on 
this chart, move pretty quickly to whatever 
repository they are going to be in, and then 
it's very difficult to get them out; whether you 
try to get them out after 2 weeks, 2 months, 2 
years, or 2 decades. 

So, the feasibility of being able to 
return to background is not necessarily 
something that is enhanced if you try to do it 



very quickly. On the other hand, if it is the 
case that in your judgment you could return the 
area of that release to either the statewide 
standards or background, there is plenty 
motivation in Senate Bill 1 for you to do that, 
because, to go through the sites-specific 
standards in Senate Bill 1 is anything but 
painless. 

First of all, you pay me an awful lot 
of money to do it. Because there's a lot of 
remedial investigation involved, risk 
assessments involved, feasibility studies 
involved, a lot of interaction and transaction 
cost to the agency involved that you don't want 
to go through if, as has been suggested, you can 
easily clean up a spill. So, in fact, Senate 
Bill 1 will work to motivate people to clean up 
spills that can be easily cleaned up on either a 
new greenfield site, or an old site for that 
matter. It really doesn't make any difference. 

The other thing that I have heard in 
the past and I heard it again today is the idea 
of the calibrated release on the part of an 
industrial concern; that is, if the standards 
are raised to MCL's instead of background and 



groundwater you will release just enough to make 
sure that you don't exceed the MCL's. I don't 
know of a single, solitary environmental 
corporate manager who would buy into that logic 
at all or even think about releasing something 
purposely because they think they can predict 
what the impact is going to be on the 
environment. We just don't know that much about 
what the impact would be. We wouldn't begin to 
do that. That is not the current culture of 
environmental protection. 

The current culture environmental 
protection is pollution prevention; not pollute 
to the limit that you think you can pollute to 
to get away with it. If we are talking 25, 30, 
40 years ago, we might be saying things that 
would ring true. Today they things do not ring 
true. 

As far as restricted access use and 
the fact that the use may never occur, my 
understanding of the bill is, if I'm on a 
nonresidential site, I can clean up the 
nonresidential and restrict the use to 
nonresidential. If I ever want to convert that, 
if someone in the future wants to convert it to 



residential, they must clean up to the 
residential standard. 

If I'm on a residential property for 
some reason and I have to clean up, I cannot 
clean up to an nonresidential standard and say 
I'm going to restrict the use of this 
residential property to nonresidential. So, I 
don't understand that comment and I don't think 
it's meaningful in terms of what Senate Bill 1 
actually requires. 

That's my testimony. I'm available to 
answer questions. 

CHAIRMAN REBER: Thank you very much, 
gentlemen. Dennis Capella. 

MR. CAPELLA: Thank you, Mr. Chairman. 
Members of the committee, good afternoon. I 
will say that I plan to be here for the entire 
day. Depending upon what your schedule now 
requires a break, I can accommodate any intent 
that you have. 

CHAIRMAN REBER: Why don't you proceed 
and see how that leads us? Obviously, you can 
make it as brief, points that may not have been 
touched, that would be deeply appreciated. You 
will certainly be available for some side bar 



comments from any members that feel so disposed 
to necessitate that type of questioning of you, 
we can probably accomplish a lot more that way. 

MR. CAPELLA: That will be just fine. 
CHAIRMAN REBER: Proceed. 
MR. CAPELLA: I have an entire 

statement that I presented and would like that 
entire statement put in the record, but I will 
do just that. I will just briefly summarize 
some of the points that are made there. 

I am here today on behalf of PECO 
Energy Company to offer our unqualified support 
for the legislative package consisting of Senate 
Bills 1, 11 and 12. Just for those of you who 
do not know, PECO Energy is formally the 
Philadelphia Electric Company. It is a combined 
electric and gas utility serving over 3.5 
million people in southeastern Pennsylvania. We 
do appreciate the efforts of the General 
Assembly. 

In a point in our support of the 
legislation, I would concentrate on the issue of 
brownfields reuse and primarily through an 
example that we have had in southeastern 
Pennsylvania. We feel that reusing old 



industrial sites rather than developing open 
space make inherent sense. Old properties often 
come pre-packaged with buildings, utilities, 
other infrastructure which industry would 
otherwise need to construct and install if open 
space siting where selected. By reusing old 
sites, industry and municipalities can minimize 
capital expenditures on infrastructure and 
redirect the capital towards other productive 
uses . 

PECO Energy has encountered a number 
of situations over the past several years in 
which a very promising economic development 
opportunity was lost to some extent, perhaps a 
great extent, because the potential buyer of the 
property could not be assured that there would 
be a limit to the environmental liability of the 
site or sites being considered. 

As an example, a major international 
manufacturer of corrugated boxes visited 
southeastern Pennsylvania in search of a 
location to construct a $100 million recycling 
mill and associated manufacturing plant. The 
manufacturer found what was thought to be an 
ideal location. The location had everything for 



which the manufacturer was looking, a ready 
supply of waste paper and fresh water, and an 
electric utility that was willing to work with 
the manufacturer on price and delivery needs; 
sewer connections, access to rail lines and 
major interstate highway. 

Upon closer investigation, however, it 
was found that a portion of the property 
contained environmental contamination from an 
unknown source. Identification and 
quantification of the required remediation and 
the time it would take to complete the effort 
were difficult to determine. The manufacturer 
opted to build its recycling and manufacturing 
plant in the south. Today that property 
continues to sit idle and is still contaminated. 

Furthermore, the same manufacturer has 
just released a business perspective for another 
new plant in our area, but this time proposing 
to build in a neighboring state. 

Senate Bills 1, 11 and 12 will not 
solve all of Pennsylvania's economic development 
concerns, but they will allow property owners 
and potential property owners to quantify the 
costs of redeveloping used properties, by 



setting achievable and environmental standards, 
a rational implementation process, and a 
framework for limiting future liability for 
cleanups. The bills encourage current and 
potential landowners to take responsibility for 
cleaning up properties today and bringing these 
properties back into productive use. 

I would like to thank the committee 
for considering our comments and would be glad 
to answer any questions either at this moment, 
or during the break, or afterwards. 

CHAIRMAN REBER: Thank you, Mr. 
Capella. Any questions? Greg. 

REPRESENTATIVE VITALI: Just a quick 
comment. I don't want you to misinterpret my 
remarks or you don't even need to respond. PECO 
was nice enough, in conjunction with the DER of 
giving a tour of one of your sites in southern 
Delaware County. I just want to point out, I 
know you're an advocate for a position, but it's 
my understanding that PECO will save many 
million of dollars should Senate Bill 1 be 
enacted due to your save money in clean-up 
costs, and so forth. 

MR. CAPELLA: We do not know what kind 



of savings it will be. Our concerns certainly 
with that site and other sites is that, the 
standards that are established are achievable 
standards; that they are viable safe standards 
for the purpose of the site, and we will 
continue as in the past seek to achieve those 
standards and clean up the site to the extent 
necessa ry. 

REPRESENTATIVE VITALI: Thank you. 

CHAIRMAN REBER: Any other questions? 
( No response ) 
CHAIRMAN REBER: The committee will 

stand in recess until 1:35 and resume promptly 
at 1:35. 

( Short recess taken for lunch ) 
* * * * 

CHAIRMAN REBER: I'd like to reconvene 
the Environmental Resources Committee Hearing on 
Senate Bills l, 11 and 12. At this time I would 
like to call our next testifier, Mr. Vince 
Kristobak, Senior Vice President of the Lending 
Division of Johnstown Bank and Trust Company. 

MR. KRISTOBAK: Good afternoon. Thank 
you for taking the time to listen to what I have 
to say. I have prepared a written testimony 



which I would prefer to submit for the record 
rather than take the time to read; keep you on 
your time frame a little bit better. 

CHAIRMAN REBER: Thank you very much, 
we'll so note that. I do have a copy of it and 
we will submit it in its totality for the 
reco rd. 

MR. KRISTOBAK: I prefer to maybe just 
make a few comments summarizing the content and 
then maybe we could fastforward to the question 
and answer session. 

As you indicated, I come from a 
community bank located in Johnstown, very much 
in the quote, Rust Belt area of the state. We 
deal with these problems on a regular basis. 
I'm not an attorney nor am I an environmental 
expert. what I bring to this committee is some 
lending expertise. I represent the line lenders 
across the state who deal with these issues on a 
daily basis. 

My testimony is on behalf of the 
Pennsylvania Bankers Association, and all banks 
both large and small across the state. And 
collectively what we are seeking is certainty 
and relief from environmental liability for 



actions or from events that we aid not play a 
part in their occurrence, specifically where we 
did not directly cause or exacerbate the 
release . 

we feel that this is very much an 
economic development issue. I might add that my 
testimony is specifically directed to Senate 
Bill 11. we do believe that this is very much 
an economic developmental issue. 

The current environment of 
environmental liability and the allocation of 
liability to lenders did not necessarily play a 
direct role in any sort of release does have a 
disproportionate effect on small businesses over 
large. They do not have necessarily the 
environmental expertise in-house and do not have 
access to the capital markets that are 
necessarily available to the larger businesses 
out there. 

In my role as a lender, I make 
decisions both on the front end to either make 
or reject a loan request, and on the tail end if 
we do get into a workout and/or possibly a 
foreclosure situation. These decisions are a 
series of cost-benefit analysis for the bank, 



not necessarily all relating to the environment, 
but where there's a hint of environmental 
contantinat ion. 

In that cost-benefit analysis, we deal 
with costs that, in most cases, far exceed and 
to a great degree actually, the size of the loans 
that we deal in. I can relate to you a specific 
example where, had we opted to get involved in a 
foreclosure situation, we could have been 
dealing with remediation costs 5 and 6 times 
over the loan balance. And that was always very 
clear, in my case, to make a cost-benefit 
decision not to foreclose. You may have a 
bankrupt borrower; therefore, you end up with an 
abandoned site. 

I guess at this point I would just 
strongly recommend that these pieces of 
legislation be passed. I would like to open it 
up for any questions that you may have. 

CHAIRMAN REBER: Representative 
Vitali. 

REPRESENTATIVE VITALI: No. 
CHAIRMAN REBER: Representative Feese. 
REPRESENTATIVE FEESE: No questions. 
CHAIRMAN REBER: Representative Smith. 



REPRESENTATIVE SMITH: No. 
CHAIRMAN REBER: Representative 

Levdansky. 
REPRESENTATIVE LEVDANSKY: With all 

the attention focused to Senate Bill 1, I 
haven't gotten into the details of Senate Bill 
11. Maybe you could answer this one question 
for me. Does Senate Bill ll then exempt banks 
and financial institutions from past 
environmental liabilities, or does the bill just 
exempt you from liabilities incurred from the 
effective date of the act forward? 

MR. KRISTOBAK: It would exempt us 
from this day forward, but it could be for 
environmental contamination that would have 
occurred in the past. 

For instance, in a typical situation, 
and then I could probably just relate one that's 
recently occurred. We had a situation where we 
had a property* mortgage on a property; the 
business sold tires; did not manufacture them; 
didn't nothing with them but have a showroom to 
sell tires. It happened to be the site of a 
former service station with underground tanks. 
We all know what sort of sirens and bells that 



sets off. 
Business failed. We were in a 

position to foreclose and sell the property. 
The property would have maybe -- The loan 
balance was $105,000. Property was probably 
worth maybe about that amount. In the course of 
our preparation for the foreclosure, we had an 

environmental study done, discovered that there 
was groundwater contamination. 

The estimates on the costs were rather 
excessive; well in excess of what we could 
possibly gain by remediating the property and 
selling it. So, we charged off the loan 
balance. The property remained in the title of 
the borrower, who had no assets or no 
wherewithall to recover. in that case the 
contamination occurred a long time ago, the 
event, with the current situation. 

Under this legislation where we would 
not have necessarily had that liability, well 
into the mid-six figure range, we could have at 
least tried to do something to make something 
out of that property. It would have been 
another owner down the road. 

It also does deal with contamination, 



and I can direct you to the section -- Actually, 
it's not very long legislation. It's not very 
difficult to read through it. It specifically 
deals with allocation of liability where there 
is causation. That's our basic tenant. 

We believe we should have the 
responsibility for any contamination that we 
either caused or exacerbated the situation. It 
also deals with the issue of compelling the 
borrower to do something to either cause or 
exacerbate a situation, or compelling them to 
violate the environmental law or act. 

REPRESENTATIVE LEVDANSKY: In Other 
words, if I can paraphrase, there seems to be 
some lawsuits to which banks and lending 
institutions are parties right now, which, if 
this legislation passes, would basically exempt 
them from that liability that's being attempted 
to be brought against them presently? 

MR. KRISTOBAK: I can't really answer 
that. I don't know where the losses and profits 
would be. I would defer that to an attorney. 

What we're looking for is, this 
legislation to open the channels to lend to 
maybe service stations. I can cite examples 



where we've had — obviously, petroleum 
companies are not interested in owning real 
estate and in a lot of cases they currently do. 
The operator of that service station is the 
tenant. May be a very good customer of ours; 
may be very financially capable. But, we also 
know that property that we would be placing the 
mortgage on has underground storage tanks. It 
might be very safe. You'll find that most of 
the smaller community banks are going to walk 
away from those projects and not finance them. 

What we are looking for is in the 
future, a situation where we can do that 
financing and take a mortgage. Right now that 
mortgage is a very little, if any, value to us, 
because we know if it comes down to it, there's 
a default we are not going to foreclose it. 

REPRESENTATIVE LEVDANSKY: I think it 
is important, just one last statement, Mr. 
Chairman, I think it's vitally important that 
this piece of legislation dealing with the banks 
and the financial institutions, while it's not 
as much discussed in the context of this larger 
issue, it is probably as, if not more important, 
than Senate Bill 1 insofar as from my 
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perspective, the whole goal is to get capital 
formation to occur, to reinvest in brownfields. 
I mean, that's my whole goal. 

MR KRISTOBAK: Exactly. 
REPRESENTATIVE LEVDANSKYi That's not 

going to happen unless we make little changes to 
Senate Bill 1, as well as pass the legislation 
to — move the liability from the financial 
institutions as well. 

MR. KRISTOBAK: I might add as it 
relates to Senate Bill 1, the banking industry 
is seeking the certainty that isn't there now. 
That's a part of that criteria that I had 
alluded to in very explicit term, cost-benefit 
analysis; whether it's liability occurred by us 
or liability occurred by our borrower that could 
ultimately lead to a default because of this 
enormous amount of financial resources that 
could go delinquent in trying to get some 
background where maybe it's not achievable. 
That's an issue we are seeking certainty there 
which I think Senate Bill 1 addresses pretty 
well. 

REPRESENTATIVE LEVDANSKY: Thank you. 

CHAIRMAN REBER: Just a couple Of 



statements for the record. Senate Bill 11, its 
topical matter was massaged very heavily last 
session. There was a lot of work done by 
Representative Lescovitz and Representative 
Hasay. It should be noted on the record that 
we, the members of the Environmental Resources 
Committee, do, in fact, recognize the work that 
they put into that bill working with member 
associations like yourself. It has certainly 
made our job a lot easier in the deliberations 
of Senate Bill 11. 

For the edification of the members of 
the committee, in my review of Senate Bill 11, I 
noted on the first page in Section 1 where the 
act was delineated, it cites it has the economic 
development agency and the lender environmental 
liability protection act. It's my intent to 
offer a technical amendment to encompass the use 
of the word fiduciary in the short title of the 
act so it conforms with the intent of the 
legislation. Because I'm sure you, as a lender, 
also act in many instances in fiduciary 
capacities vis-a-vis your trust department, et 
cetera. I do want to make sure that the import 
of that is contained. There will be an 



amendment to that extent even though it's 
technical in nature. 

Finally, I think it is important what 
you suggested to Representative Levdansky 
concerning how Senate Bill 1 is an integral part 
of the risk management aspects relative to the 
particular lending institution business, if you 
will, and the fact that it does provide some 
certainty to that. We hope that whatever we do 
we continue to maintain that integrity and that 
correlation in the final product when Senate 
Bill 1 does come to the floor for final 
consideration and, hopefully, for final passage. 

Are there any other questions of this 
witness? 

{ No re sponse ) 
CHAIRMAN REBER: Thank you very much. 

Next we'll call Mr. Harold Miller, Director of 
the Southwestern Pennsylvania Growth Alliance. 

MR. MILLER: Thank you, Mr. Chairman, 
and members of the committee. I appreciate the 
opportunity to be here. I have a detailed 
statement which I think you have copies of. It 
is brilliantly written and I would love to read 
it to you, but I'm sure you would appreciate it 



if I focus on the high points. So, I will try 
to do that. 

There is an attached copy that has 
some of the major points that I would like to 
make using that as part of my presentation. 

Let me first just explain what the 
Growth Alliance is. The Southwestern 
Pennsylvania Growth Alliance is a 9-county 
partnership in southwestern Pennsylvania. Each 
of the counties in southwestern Pennsylvania has 
a committee, and each of those committees is 
co-chaired by a public sector representative, 
one of the county commissioners; typically, the 
chairman of the county commissioners in that 
county and one of the private sector 
representatives in that county. They all come 
together as a steering committee, including the 
Mayor of Pittsburgh to look at issues that will 
affect the economic development and economic 
growth in southwestern Pennsylvania and to try 
to identify where we could get assistance from 
Harrisburg and Washington in terms of doing 
those things. 

The Growth Alliance, in fact, has 
looked carefully at the issue of industrial site 



reuse legislation over the past couple of years 
and tried to look seriously at what is necessary 
to try to bring industrial sites back into 
productive use, as well as some of the concerns 
around the legislation. 

One particular thing that I did want 
to point out to you was that, in the course of 
our analysis we tried to get some quantification 
of the kinds of advantage that the more 
reasonable risk-based standards that are 
described in Senate Bill 1 would have. 

If you look at the second page of this 
chart handout, we got a local environmental 
engineering firm to take a couple of case 
studies for us and to analyze what the cost 
differentials would be. You can see if you look 
at this chart with 2 different sites, one of 
which had soil contamination but no groundwater 
contamination; one which had both soil and 
groundwater contamination, but under the --
trying to achieve the traditional DER background 
standards would be an inordinately expensive at 
those sites; on the order of 20 to more than. 
$30 million each; whereas, using more reasonable 
risk-based standards the costs would be much 



less . 
I'd also like to just emphasize in 

terms of these costs that even under risk-based 
standards there are still some substantial costs 
associated with the remediation of these sites. 
Clean-up costs do not go away with these sites 
even under the kind of standards that are 
expressed in Senate Bill l. There would still 
be substantial costs associated with the 
cleanup, but they would be much more reasonable, 
much more affordable and much more likely to 
result in cleanup at the site and reuse of the 
site. 

We also considered at length what we 
felt was necessary as part of legislation in 
order to be able to move cleanups forward. We 
identified 4 principles that we thought were 
important for successful legislation. 

One was reasonable risk base clean-up 
standards which Senate Bill 1 has. 

Second was having predictable costs 
and time frames for cleanup. I'd like to just 
focus on that for a second because a lot of the 
testimony this morning and a lot of the 
questioning this morning seemed to focus heavily 



on the issue of what the standards were and 
whether they were being lowered. 

I think far less attention has been 
given than it should to the fact that what 
Senate Bill 1 does is, it make those costs 
predictable. I think Secretary Seif pointed out 
that while DER has at least nominally stated a 
background standard, that when one looks at many 
of the successful site conversions that have 
been done, they have been done to lessen the 
background standards. That has only come, 
though, after an extensive period of negotiation 
with the department. 

What Senate Bill 1 would do, would be 
able to simply put those standards in place so 
that a company that owns the site, a company 
that's looking to buy a site would know what 
those standards are upfront, and one would not 
have this uncertainty associated with those 
costs and would be able to do it much more 
expeditiously and certainty. 

The other provisions that we had 
emphasized, I think you are familiar with the 
finality in clean-up efforts and the protection 
from liability for past contamination for 



pur chase r s . 
We also in our examination felt that 

it was critically important to make sure that 
the legislation did focus both on owners as well 
as buyers. I heard some people this morning 
talk about the fact that other states have only 
focused on buyers or innocent purchasers. In 
order to move sites forward, one has to focus on 
owners of the site, because only a very small 
proportion of sites are what are often referred 
to as orphan sites where there is no viable 
owner that's currently in place. 

We have heard a number of the concerns 
about the legislation that had been raised and 
we have tried to look at them seriously, because 
the Growth Alliance is not a business advocacy 
group. It is not an environmental advocacy 
group. We are a group that is interested in 
civic action in the southwestern Pennsylvania 
area to try to promote growth and do so 
responsibly. So, we try to look seriously at 
some of the concerns that have been raised. 

One of the most serious that we've 
heard a lot about today has been that somehow 
this legislation is actually going to encourage 



the contamination of greenfield sites and it is 
going to discourage the brownfield sites from 
actually being cleaned up; that they are simply 
going to be fenced and left alone. We looked at 
this seriously and tried to asked ourselves 
whether or not this was likely to be true. 

In order to think that those concerns 
are valid, one has to make one of a series of 
assumptions. We looked at those assumptions. 
The first assumption would be that, somehow, 
businesses are actively looking for a place to 
pollute. So that, whenever we change the 
standards that businesses are going to be 
attracted to greenfield sites because somehow 
the clean-up standards are lower. 

I think most businesses, frankly, 
would be offended at the notion that they are 
looking for a place to pollute. My familiarity 
with the site-selection process for businesses 
suggests that there are a lot of things that 
businesses look at, but somehow looking for the 
place that they can pollute is not one of the 
criteria that they use in terms of trying to 
decide where to locate. 

Responsible businesses try to prevent 



pollution. You heard this morning at great 
length about the various procedures that are in 
place and the penalties that are in place to try 
to help businesses prevent pollution. The 
penalties even for those that might consider 
irresponsible actions are very significant. 

I'd also like to point out, in fact, 
that there was one serious inaccuracy that was 
raised this morning. A suggestion was made that 
somehow penalties that are under the various 
laws that were described depend on whether or 
not there was some impact on the environment. 
By reducing the clean-up standards in this bill 
that that would make it less likely that 
penalties are imposed. That is simply false. 

The penalties that exist both under 
state and federal law apply to releases. Those 
penalties apply based upon the amount of the 
release; not on its impact on the public; not on 
its impact on the environment. For example, 
they may be expressed in terms of the number of 
pounds of contaminants. As much as a tenth of a 
gallon of certain kinds of contamination, the 
release of that inappropriately causes the 
imposition of the penalty. So, to say that this 



bill is somehow going to change that is simply 
false. 

You may also assume in order to 
believe the criticism that's been raised that 
somehow businesses when they locate on a 
greenfield sites are going to be less vigilant 
somehow about preventing pollution because they 
know the clean-up standards are less. Now, 
Senate Bill 1 doesn't say explicitly anywhere 
that you have to clean up less. What it says is 
that, the cleanup has to be based on a risk 
assessment in terms of the impact on human 
health and the environment. 

Unless a business wanted to pay in 
advance, somehow, for risk assessment for any 
potential spill that it was going to have so 
that it could determine in advance what impact 
that was going to have, and you heard Craig 
Robertson say that we don't' simply have the 
knowledge to know what impact a particular 
contaminate is going to have in advance. The 
business is not going to take the chance that 
somehow its pollution is going to fit within 
these standards and not require any cleanup. 
So, to say that somehow by changing these 



standards businesses are going to make a 
calculated decision to pollute because they know 
it's going to cost less is simply false. 

As I pointed out earlier, the clean-up 
costs that would still exist are not trivial 
costs. One still has to pay for the risk 
assessment; one still has to pay for the various 
costs that are associated. They are not trivial 
costs, and any business that has any kind of 
rationality is going to work to try to prevent 
those kinds of incidents rather than relax them 
because the clean-up costs are going to turn out 
to be somewhat lower, maybe. 

I think that, in fact, this notion 
that somehow having high potential clean-up 
costs is acting as a deterrent is a little bit 
like saying that we should impose the death 
penalty for running red lights, and that that is 
going to somehow keep people from running red 
lights. I think the people don't run red lights 
because they are afraid of getting hit in the 
intersection, and that's why they stop at the 
red light and wait until it turns. 

Even if we did have a death penalty 
for red lights, maybe some people might be a 



little less likely, but I think that you would 
find as a practical matter that no one was 
willing to impose the death penalty when someone 
did run the red light. 

You're finding the exact same 
situation right now in terms of environmental 
cleanups. we have a very extreme penalty that 
exists, but it cannot be enforced and it isn't 
imposed so it's not exactly doing us a lot of 
good in terms of actually changing people's 
behavior . 

The third assumption that one could 
make in terms of this argument is that somehow 
brownfield sites are less likely to be cleaned 
up and reused under these senate Bill 1 
standards. I think it's difficult to imagine 
that we are going to have any less cleanup of 
brownfield sites than we do today. But Senate 
Bill 1 certainly doesn't do anything to make 
that any worse. 

First of all, Senate Bill 1 explicitly 
says that you cannot use fencing and 
institutional restrictions just as adequate in 
order to meet the risk assessment standards that 
are in the bill. in fact, it goes on to say 



that DER can disapprove a site for specific 
remediation plan that consists solely of fencing 
or land use restrictions. I think the concern 
that somehow the bill is specifically allowing 
that is simply false. 

Second of all, when one looks at the 
issue of risk pathways, and this was raised 
earlier, if one has contamination in the soil, 
there are 3 ways, really, basically that one can 
be affected by it. You can breathe it, you can 
eat it and you can drink it. Contamination in 
the soil can certainly migrate to groundwater, 
and that's one of the real issues in terms of 
cleanups. 

Capping a site, fencing a site, 
imposing land use restrictions on the site does 
absolutely nothing to prevent contamination in 
the soil from migrating into groundwater. So, 
in terms of looking at these cleanups and the 
risk assessment, there's always going to have to 
be some serious consideration of some kind of 
either cleanup or some kind of more significant 
controls to prevent that from occurring. 
Capping and fencing simply will not do the trick 
in a lot of the cases. 



Third, I think it's important to think 
about, why would a company spend all the money 
that it would have to spend to do a risk 
assessment, to do what it had to do in terms of 
the site, in terms of the cleanup to meet these 
risk-assessment standards simply to fence the 
property and walk away. It isn't in their 
economic interest to do that. They are going to 
want to try to recover their --

If they are not going to use the site 
anymore, they are going to want to try to 
recover their costs by trying to do something to 
sell that property, so they are going to want to 
sell it and they are going to want to clean it 
up to a standard which let's them reuse it. 

To have a company simply choose an 
industrial reuse standard when there isn't any 
reasonable prospect of reusing it for industrial 
standards is simply an irrational decision for 
the company to make. They are going to want to 
have to look at how that site might be reused, 
who it might be sold to and what kind of a 
clean-up standard would be adequate for that 
purpose. 

The final thing that I'd like to 



address, and that is, something that has been 
discussed at great length this morning and that 
is, that somehow the standards in this bill are 
creating an incentive to use brownfield sites. 
I think it is somewhat far-fetched to suggest 
that somehow any business is going to choose a 
brownfield site to locate on because of the 
clean-up standards, or that this is going to 
create an incentive, or that businesses will 
somehow be flocking to the Hon Valley in 
Pittsburgh or Aliquippa because there are lower 
clean-up standards. 

Businesses look at a whole lot of 
factors that are critically important to their 
business in terms of its location, access to 
highways, access to work force, and other 
things. The clean-up standards that exist at 
the site are not something that are going to 
serve as an incentive. What they do do and why 
this bill is important is that they remove a 
disincentive. 

Right now the extremely high clean-up 
costs that exist and the liability attached to 
that service is a disincentive for businesses. 
So, what we're doing there is removing it. 



We're certainly not creating an incentive for 
people to go. I would certainly hope that we 
are not going to take out ads in the New_Yo rk 
Times advertising in the Mon Valley that somehow 
we have lower clean-up standards in the Mon 
Valley. Come locate your business here. I 
don't think that's what businesses want 
necessarily to even come to a community that's 
advertising itself as having somehow 
attractively low clean-up standards. 

The idea is to be able to get the site 
converted into reuse and to do that in a in a 
way that is safe for the people that will work 
there, the people in surrounding community and 
the like. I think also one has to understand 
that the best way to promote economic 
development is really to have the maximum number 
of sites that are available for businesses. 

Businesses have very different needs 
in terms of the kind of site that they are 
looking for. For us to think about somehow 
arbitrarily restricting this kind of legislation 
to a small number of sites doesn't recognize the 
economic realities. If Pennsylvania had a 
captive market of businesses then we could say, 



the only way you will locate or expand in this 
state is to locate on a brownfield site. I 
guess we could do that, but we certainly don't 
have a captive market of businesses. 

Businesses can choose to locate in 
Pennsylvania, or they can choose to locate in 
Ohio, or they can choose to locate in any other 
state. For us to somehow say that we are only 
going to allow you to locate on a certain site 
or we are going to create significant penalties 
for locating on greenfield sites is not the way 
to do economic development in the state. 

in fact, I think there is one 
important way in which this bill will, in fact, 
encourage development in both greenfield and 
brownfield sites, and that's by making the whole 
process of environmental regulation more 
reasonable and rational in Pennsylvania than it 
has been been. 

I don't think it's the case, in fact, 
that companies have been deterred from locating 
in Pennsylvania because of high clean-up 
standards per se, or that they are going to be 
attracted by low clean-up standards per se. 
What they had been deterred by is the story 



after story about the difficulty that they have 
had, the time, the cost, and everything else 
associated with battling with DER over what the 
clean-up standards are going to be in an 
individual case, the uncertainty associated with 
that, the time, the hassle. That's what we are 
really trying to solve in many ways with this 
bill, is to give a clear sense of what the 
standards are and understanding that it's going 
to be dealt with quickly and fairly; not to 
somehow solve the problem what the standards are 
per se. 

As I mentioned a moment ago, it's been 
suggested that somehow we should only use these 
clean-up standards where there is some 
reasonable probability that the site is going to 
be used for industrial uses in the future. I 
don't frankly know how one can even measure that 
probability. I think many sites in many 
communities want to have industrial uses in the 
future. They are zoned industrial. We have 
industrial parks, this was mentioned earlier, 
which are sitting vacant which we are trying to 
attract development to. I'm not sure what that 
probability is that we are trying to assign to 



it, and I don't think it's reasonable to try to 
do that. It's only adding one more complexity 
to the process that's going again to deter 
businesses from even considering sites, or 
considering the state if they have to figure out 
which kind of category that they fall into. 

It was mentioned earlier, and I won't 
go into it in any greater detail, about the 
reasonableness of the risk standards. I did 
provide you with a chart showing some of the 
various risks that exist. Some of these were 
mentioned by Lester Lave in his testimony this 
morning. If you look at everything from the 
risk of dying from cancer to dying in an 
automobile, they are far higher than even the 
riskiest standard that is proposed under this 
bills. 

You should realize that these are 
lifetime risks that we're talking about here. 
These are the lifetime additional risks. So, if 
one says the lifetime risk of dying from cancer 
is 1 in 4.4 at the present fact when one thinks 
about it in any event. And what it is doing 
under this bill is at worst, adding a 1 in 
10,000 additional chance to that. It doesn't 



mean a whole lot in terms of someone's real risk 
of having cancer. 

To conclude, it's important that while 
we debate about what the clean-up standards 
should be and which site should be eligible and 
the like, that right now we have many sites that 
are sitting uncleaned up, unused. That's what 
we are trying to solve. I don't think that we 
should do anything to delay the process of 
trying to get those sites cleaned up and reused; 
nor should do I think we should do anything that 
would create the same problem again 10 or 20 
years down the road by trying to create another 
category of sites that are going to have the 
same kind of unworkable standards that we have 
right now. 

The standards in the bill make sense. 
They will help to facilitate the reuse of the 
sites that we have now. They will help to 
facilitate the reuse of sites that might occur 
in the future despite all of the existing 
standards that are in place, and I think that 
makes it a good piece of public policy to 
support. I'll be glad to take any questions. 

CHAIRMAN REBER: Thank you, Mr. 



Miller. The rapidity of your delivery, I would 
hate to hear what it sounds like if you read it. 
I say that with all due respect. Very, very 
good delivery, extemporaneously, it was that. 
Representative Vitali, any questions. 

REPRESENTATIVE VITALI: No. 
CHAIRMAN REBER: Representative Feese. 
REPRESENTATIVE FEESE: No questions. 

CHAIRMAN REBER: Representative Smith. 
REPRESENTATIVE SMITH: I appreciate 

your testimony very much. 
CHAIRMAN REBER: Only one question. 

As my recollection of the professor's testimony, 
dying of cancer was 1 in 3. I like yours 
better. Thank you very much. 

MR. MILLER: I think it depends on 
what year you measure. It's getting better 
eve ry year. 

CHAIRMAN REBER: That's what I like to 
hear. Thank you. At this time we would call 
for Ron Buchanan of DuPont. 

MR. BUCHANAN: I am Ron Buchanan. I 
work for DuPont Environmental Remediation 
Services, which is a wholly-owned subsidiary of 
DuPont. They've asked me to come here and 



testify today. I have distributed some 
testimony. I'm just going to summarize it. I'm 
not going to go through all the details. I'd 
just like to thank the committee for allowing us 
the opportunity to provide our perspectives. 

In brief, I want to cover 5 points, 
most of which have been more than adequately 
covered this morning. Basically, they cover use 
of site specific, risk-based approaches; an 
appropriate, clear endpoint to remediation 
obligations; consideration of future and current 
land use, predictability, efficient and 
voluntary implementation. 

Some of you may be aware that DuPont 
does have a number of facilities within the 
Commonwealth; dunbar, Philadelphia, and some 
other locations and approximately 1500 
employees. I myself have been a long time 
resident of the Commonwealth. 

Parenthetically, I am also Chairman of 
the Department of Environmental Resources Solid 
Wastes Advisory Committee. I'm Chairman of the 
Joint Subcommittee on Clean-Up Standards, and 
I'm also have been giving advice to the 
scientific panel to DER that have been 



discussing clean-up standards. I have been 
involved in this area for quite awhile. 

To the issues and the points that we 
have made, first, the use of site specific, 
risk-based approaches, this is something that we 
think will bring balance regulation with 
definitive and attainable standards; something 
that we believe in the past have generally been 
lacking. You've heard that echoed this morning. 

The risk-based approach is a good 
method to apply to this type of legislation. We 
believe it will enhance not only the economic 
perspective, but also the protectiveness , 
protective of human health and the environment 
as noted in the bill. I'm particularly 
referring to Senate Bill 1. 

There are other states who have 
legislation either enacted, or pending, or 
regulations that basically look at 
predictability and flexibility which are 
probably the 2 key points. Among others, 
Massachusetts is one. They have a 3-tiered 
method similar to what is here. Their method 
for the first here is Method l, which is a 
statewide generic standard. Method 2 adds some 



flexibility to that, and then Method 3 it cites 
specific risk assessments. 

Other states who parallel 
Massachusetts is Texas with their risk reduction 
rule that they have passed within the past 
couple of years. In addition to that, Indiana, 
Michigan, Oregon, Tennessee, Washington, New 
Jersey and Ohio, also have legislation that have 
passed regarding industrial sites, reuse, and 
these topics. 

The second point, appropriate clear 
endpoint to remediation. These endpoints need 
to be defined. That's probably the theme that 
I've heard the most this morning. Those 
obligations need to be defined so that one knows 
when one has fully satisfied those obligations. 
It needs to be definitive and attainable 
endpoints so that businesses can make informed 
decisions. Without that type of situation, it 
really fosters litigation. I think we have seen 
that in the past more than it does remediation. 
And also, without firm and appropriate endpoints 
with restrict probably transfers, defer and 
detour site reuse and probably increases the 
likelihood of abandoned sites. 



Third point is consideration of 
current and future land use. This is something 
directly addressed in the bill. Reasonable 
current and foreseeable future use is something 
that's needed. It encourages not only the reuse 
of property, but it is also protective. We 
believe it will help to enhance and create new 
j obs . 

For those of you who this morning 
heard in reference to the Superfund, I have 
included a quote from EPA, testimony back in 
1993 before Congress, where they have, in fact, 
decided to change their policy in Superfund on 
this notion of land use to make it more 
realistic, to make determinations of future land 
use with a lot of input from the public, as well 
as the local authorities involved. They do that 
as early as possible upfront, and likewise 
consider the current land use to be that which 
would be in the future unless there is some 
prevasive evidence in the contrary. 

Those are important issues. This goes 
to the notion of how the land would be used in 
the future and then to the levels of which you 
are going to be cleaning it up, the standards 



that apply. 
The fourth point is on predictability. 

This is again something that was just mentioned 
and that was a current theme this morning. 
Definitive and predictable standards are 
necessary. Really something that business will 
know how to make decisions. It will focus their 
decisions. They will be able to eliminate a lot 
of the uncertainty that currently exists, and 
those then decisions on reuse of sites and where 
they are going to put their facilities can be 
made in a much more informed way. 

The fifth pointed and the last point 
is efficient and voluntary implementation. 
There has been an absence, I think, of a 
voluntary program. That has, I believe, impeded 
businesses from undertaking voluntary cleanups. 
In particular, there is little certainty in the 
past as to what the clean-up standards would be. 
Without that certainty, it's difficult to know 
when one attains the final endpoint for 
remediation. if you can't demonstrate that, 
then it is difficult to get lenders involved or 
buyers for a particular site. 

Having definitive standards that are 



attainable I think will have a better chance of 
restoring some of that economic value as well as 
being able to transfer some of these sites, and 
probably having industry's a little bit easier 
time to retain financing for those sites when 
they go into that type of scenario. 

In summary, the 5 points that I have 
touched on today are identified, developed, an'd 
we believe adequately addressed in the current 
legislation. That concludes the prepared 
remarks that I have. If you have any specific 
questions, 1*11 be glad to answer them as best I 
can. 

CHAIRMAN REBER: Representative 
Vitali . 

REPRESENTATIVE VITALIj Just a few 

quick ones. you mentioned endpoints and having 
companies know when they are going to be 
shielded from liability. We talked a little 
earlier about the advisability of different 
levels of liability for different actions on the 
part of the company. In other words, giving the 
company complete liability from future action if 
they clean up the background versus giving them 
much less if they only meet their obligation 



using institutional control. Do you support 
that concept? 

MR. BUCHANAN: My reading of the 
legislation particularly --

REPRESENTATIVE VITAL I: The 
legislation does not do that, but it's been 
suggested that, perhaps, it should. 

MR. BUCHANAN: I think in Sections 
302, 303 and 304, my reading of that, it clearly 
says that you cannot use institutional controls 
alone, such as putting up a fence and then 
walking away from it. I think that's very clear 
in the legislation when I went through it. I 
think that point is in there. I think that's 
something that responsible industry would not 
just try to put up a fence and walk away. I 
think that is covered. 

REPRESENTATIVE VITALI: Just for the 

sake of argument, I think what that paragraph 
reads is, if institution controls are the sole 
remedy then the department may reject. Let's 
say you have a situation where it's not the sole 
remedy, but it's 90 percent institutional 
controls. Would you agree that, perhaps, in a 
situation where you have primarily institutional 



controls that that person who undertook that 
cleanup is probably less worthy of a complete 
sheilding of future liability as opposed to a 
party who cleaned up to background? 

MR. BUCHANAN; I think it goes back to 
if he has or has not met the standards. 

REPRESENTATIVE VITALI: You don't 

think how he met the standard cleaning up versus 
fencing off? It should be a factor. 

MR. BUCHANAN: I think it's a factor. 
But I think fencing is not the primary mechanism 
for cleanup. The way I read this, it's, in 
fact, very clear that that's not allowed to be 
the primary mechanism. 

I think sites would have to undergo 
the investigation, the risk assessment, and then 
a determination would need to be made as to what 
the clean-up standards are; and, obviously, what 
the risks are, and then how those should be met. 
They maybe met by, for instance, slurry wall, 
distraction system and fencing. That maybe one 
of the scenarios just so that it's protected, if 
you will, or engineering controls are added. I 
think that's a viable solution. 

REPRESENTATIVE VITALI: YOU don't feel 



it really matters whether it's a total cleanup 
versus a primarily institutional controls as 
opposed to the issue of what sort of liability 
one could get into? I'm just trying to 
understand what you are saying. 

MR. BUCHANAN: Maybe I'm missing the 
point. I think if the risks that are 
controlled, that's definitely an important 
issue. There are a number of mechanisms to 
control that risk. Once that risk is controlled 
and it meets the standards, then I think the 
obligation for remediation has been satisfied. 

REPRESENTATIVE VITALI: You mentioned 
the 3-tiered system in Massachusetts and other 
states, and that reminded me of, one, how the 
current system in DER uses and also in the 
administration of the last session, but I 
understand those bills, it was not the party, 
the contaminating party. It shows those tiers. 

It was, if you can make Tier-1, you 
have to have this higher cleanup effort. If you 
can't you will slip down to Tier-2. If it's 
still not feasible you slip down to Tier-3. 
This 3-Tier in Massachusetts, who selects what 
tier? Is it the Department of Environmental 



Protection of its counterpart, or is it --
MR. BUCHANAN: To be honest with you, 

I don't know. We haven't done specific work in 
Massachusetts. I am aware that's their system, 
and I just wanted to bring that to your 
attention. Specifically who chooses is a matter 
of that legislation. 

CHAIRMAN REBER: Thank you. Couple 
questions, on the Massachusetts 3-tiered system, 
the second tier, could you give me a little bit 
of background on that one? 

MR. BUCHANAN: My understanding of it 
is, you add some flexibility to the Method 1 
where you can use site specific model parameters 
for assessing potential impacts, primarily to 
the groundwater. 

In other words, you would take a site. 
They have a model that's developed. You would 
put site specific parameters in that model and 
then determine what impacts there would be to 
the groundwater. So, it's getting more site 
specific as you go down the tier. For the first 
one is very generic across the state. The 
second one is a little bit more into the site 
specific, and the third one is totally site 



spec if ic. 
CHAIRMAN REBER: I see, okay. So the 

second one really is a blend of l and 3? 
MR. BUCHANAN: In a way it is, yes. 

It modifies actually the first one, but has some 
site specific modeling parameters that are added 
into them. 

CHAIRMAN REBER: I think you have a 
copy of senate Bill 1 in front of you. Page 29 
the language delineated on line 25 which gets 
into the area Representative Vitali was talking 
about on the site-specific remediation plan that 
consists solely of fencing. Let me ask you this 
quest ion. 

Do you feel there has to be some 
additional clarification of that language which, 
in fact, was attempted to be clarified in the 
Senate. That's why it's in bold print; that the 
site-specific remediation plan that consists 
solely of fencing can in no way, shape or form 
be an approved plan, where, in fact, there is 
some form of contaminate that would continue to 
be remaining on the fenced-in area that has 
potential migration, of leachage, or anything of 
that nature? 



Do you think there should be a 
clarification, from a professional standpoint, 
when you feel comfortable in allowing someone to 
get away, I guess is what I'm saying, fencing, 
where, in fact, a contaminate is being fenced, 
if you will, has a potential of potentially 
migrating or leaching, however you want to 
characterize it, outside the fenced area? 

MR. BUCHANAN: Let me answer the 
question this way. I think that, first of all, 
the language is very clear that fencing, in this 
section, and I believe it's in each of the other 
sections as well, that fencing is not allowed as 
the ultimate only solution. I think if the 
situation that you refer to, it sounds like that 
they would probably not meet a risk-based 
standard. in that case they would have to take 
other remedial action. 

CHAIRMAN REBER: You feel if that 
argument is made, it is self-defeating when you 
look at other aspects of the act which go to the 
risk-based standard?. 

MR. BUCHANAN: I think it's there now. 
It's in a different section --

CHAIRMAN REBER: Let me ask you this. 



Am I being overbearing by making sure that it is 
there, and is there in conjunction with that 
particular paragraph? Because my concern is, it 
says that the department may disapprove. 
Obviously, the converse is the department may 
approve. I'm one of dotting the I's and 
crossing the T ' s . 

MR. BUCHANAN: That's fine. This can 
be strengthened in that fashion. 

CHAIRMAN REBER: If everything I hear, 
that's what we want to do, right? 

MR. BUCHANAN: Right. 
CHAIRMAN REBER: I'd like to cut down 

on the amount of debate of fallacious arguments 
that I have to put up with when these things 
come to the floor of the House. 

MR. BUCHANAN: I understand. 
CHAIRMAN REBER: Thank you very much. 
At this point the committee calls Mr. 

Dave Carver of the Pennsylvania Economic 
Development Association. We have a copy of your 
testimony which we will, obviusly, enter into 
the record in toto. we're running just about on 
time finally after struggling all day, and if at 
times you would care to summarize that will be 



appreciated from the Chair. But, again, we will 
be more than willing to listen to what you have 
to present. 

MR. CARVER: Thank you, Mr. Chairman, 
and good afternoon. My name is David B. Carver 
and I am President of the York County industrial 
Development Corporation and a member of the 
Board of the Pennsylvania Economic Development 
Association (PEDA). 

PEDA is a statewide association of 275 
economic development practitioners representing 
community-based industrial development 
corporations, industrial development 
authorities, railroads, utilities, banks, 
realtors, et cetera. Our members are 
instrumental in the formulation, implementation, 
and promotion and delivery of economic 
development initiatives aimed at the selective 
attraction of new industries to the 
Commonwealth, the retention and expansion of 
existing businesses, and the start-up of new 
enterprises. Virtually all local strategies are 
coordinated closely with the Department of 
Commerce. Our goal is to facilitate community-
supported strategies which are conducive to 



capital investment and employment creation and 
retention. 

For the last 35 plus years in 
Pennsylvania, economic development trends and 
strategies have mirrored housing 
characteristics; namely, inner city flight-to-
suburbia. In this case inner city equates to 
any incorporated borough or city; suburbia 
generally reflects adjoining townships. 

The development of our transportation 
network and water and sewer infrastructure have 
fueled the suburban sprawl. Like the multitude 
of housing projects which have sprung up on 
former farms, so too have most of the industrial 
park projects throughout the Commonwealth. 
Virtually all new growth has been the result of 
greenfield development. 

What has been the result of the last 
35 years? When assessing individual projects 
they run the gamut of outstanding to, quote, 
should never have been done, end quote. 

Oftentimes, the success of local 
projects is dependent on local resources and 
expertise. Clearly, there are prototype 
industrial parks throughout the Commonwealth, 



especially in southcentral and southeastern 
Pennsylvania. RIDC, in Allegheny county, has a 
national reputation for excellence. 
Unfortunately, there are many examples of 
ill-conceived and developed projects. However, 
good or bad, our policies for the last 35 years 
have several commonalities: 

1. They have described to the decline 
of our cities by creating tremendous inequities 
in the distribution of wealth. There is 
generally a major disparity between townships 
and cities with respect to educational systems 
and taxes. More importantly, there are 
tremendous inequities regarding the 
opportunities for growth—townships can, most 
cities cannot. 

2. They have eliminated thousands of 
acres of agricultural land, which will obviously 
impact the long-range role of agriculture in the 
Commonwealth. 

3. They separated economic 
development from community development; however, 
the two are intrinsically interrelated. 
Community and economic development policies in 
Pennsylvania are a reflection of our 



Jeffersonian system of local government. 
Although, we all speak of and encourage planned 
strategies, Pennsylvania is probably the most 
difficult state in which to actually do it. 
Until some structural changes are made, our 
strategies will remain fragmented and the 
inequities between suburbia and the inner cities 
will continue to grow. 

The point of this introduction was to 
preface the need for economic development 
legislation which bridges the gap between 
community and economic development, which 
lessens the development of prime farmland, and 
which creates the opportunity for renewed urban 
redevelopment, and with it the long-range 
opportunity for the redistribution of wealth. 
The introduction and passage of industrial and 
commercial land recycling legislation is a major 
step in the proper direction. 

PEDA is fully supportive of the 
individual pieces of legislation which have been 
introduced as Senate Bill 1, n and 12. 
Regarding specific legislation, Senate Bill 1 is 
clearly in need of enactment as it defines a 
process for the reuse of abandoned industrial 



sites. Senate Bill 12 sends a positive signal 
to the economic development and business 
community and creates realistic opportunities 
for the recycling of industrial and commercial 
properties. PEDA endorses far-reaching 
objectives of this legislation which include: 

Encourages the reuse of industrial 
sites by innocent landowners who had no 
responsibility for contamination on a site and 
permits voluntary cleanup by responsible 
property owners where they bring contamination 
to the attention of DER. 

It also requires DER to review and 
approve voluntary clean-up plans and responsible 
owner clean-up plans for properties which assess 
the public health and environmental risks of 
contaminants on the site and propose cleanup or 
containment measures to eliminate significant 
risks to the public from exposure to 
contaminants. We support giving the local 
citizenry the opportunity to review and comment 
on environmental studies, assessment, and clean 
up plans. 

Establishing a $5 million voluntary 
cleanup loan fund is created to provide grants 



and loans to help finance 75 percent of the cost 
of voluntary cleanups under the innocent 
landowners and abandoned sites. 

Establishing a special program to 
encourage the redevelopment of abandoned 
industrial properties where there are no viable 
parties capable of doing a cleanup; 

Establishing environmental assessment 
standards by using appropriate statistically and 
scientifically valid procedures and by requiring 
that environmental professionals be registered 
with DER. 

By authorizing DER to issue no action 
determination to property owners where it does 
not intend to take enforcement actions to 
require cleanup of contamination based on an 
environmental assessment or transaction screen 
analysis. 

We have reviewed the general 
provisions, remediation standards, and review 
procedures' background and site-specific 
standards, and believe they are satisfactory. 

We believe the special industrial site 
provisions contained in Senate Bill 1 are 
particularly beneficial to induce the 



redevelopment of industrial properties. There 
exists in every city in the Commonwealth at 
least one, if not more than one, land property 
that awaits adaptive reuse. In every 
legislative district there is an opportunity for 
bringing to life these commercial and industrial 
wastelands that have laid fallow for many years. 
The benefit to the Commonwealth is widespread. 

The key to this activity and reuse 
rests not only in the acceptance by the DER of 
the proposed environment remediation activities, 
but equally important is the clean-up liability 
protection afforded the existing or new 
landowner. Appropriate safeguards to ensure no 
person can use the act to create a defense 
against illegal disposal or fraud exist within 
the legislation. 

To ensure some general and equitable 
distribution throughout the Commonwealth of the 
$5 million industrial land recycling fund, we 
recommend that language be included or 
department policy created that no site projects 
may access more than ?500,000 of grants or loans 
per year. Should such a provision be excluded, 
the first few in line could take all funding. 



Recall that potential housing and commercial 
sites are also available for reuse. The purpose 
again is to benefit many sites in many cities in 
many legislative districts. 

As one who knows of 2 sites in York 
City and 2 in York County, I can assure you of 
our interest to rejuvenate one or more of these 
locations, we believe the passage of Senate 
Bill 11 and senate Bill 12 will allow for a 
noticeable increase in business development and 
job creation by economic development agencies in 
urban areas. 

We urge the passage of Senate Bills 1, 
11 and 12 without modification for any minor 
discrepancies. The passage of these bills 
places the implementation of these beneficial 
legislative initiatives as a co-partner in the 
new economic development initiatives proposed by 
the Ridge Administration. Again, let me state 
as succinctly as I can articulate, PEDA 
recommends immediate passage of State Bills 1, 
11 and 12. 

In closing, the Commonwealth of 
Pennsylvania has long been known as the leader 
in economic development programs throughout the 



United states. The passage by the House of 
these 3 bills without long debate and delay can 
only insure that we retain our rightful position 
as the innovator of economic development and 
revitalization programs within the united 
States. Let other states look to the 
Commonwealth's legislature as the leader to 
follow. 

In future years, you will have the 
self-satisfaction of knowing that literally 
thousands of Pennsylvanians owe their jobs, 
their salary, the education of their children, 
to the fact that hundreds of now-vacant and 
underutilized tax and job-generating urban land 
sites are again productive. You can make it so. 
Thank you. 

CHAIRMAN REBER: Thank you very much, 
Mr. Carver. Brett. 

( No response ) 
CHAIRMAN REBER: You must have 

answered all their questions. It doesn't happen 
too often. Thank you very much. 

For the record, I would like to note 
that we have 3 particular pieces of 
documentation that have been submitted for 



consideration of the committee and made part of 
the record, made available to members of the 
committee. We have testimony from the 
Pennsylvania Manufacturers Association, as well 
as correspondence from the Citizens Advisory 
Council, and the City of Philadelphia. Chief 
Counsel Taylor will submit copies of that to the 
reporter at the conclusion of the hearing for 
inclusion in the record. 

( whereupon, written testimony was 
submitted and attached hereto ) 

CHAIRMAN REBER: I would also be 

remiss if I did not state for the record that 
State Representative Mike Veon, who last 
session, I know the members of the panel recall, 
was the prime sponsor of House Bill 3060 was 
invited to testify today and be present. 
Unfortunately, he had prior commitments that 
would not allow him to be here. I know he has a 
genuine and sincere concern for this 
legislation. I want the record to reflect his 
particular response following my invitation for 
him to participate. It was unfortunate that he 
did have a long-standing prior engagement. I 
would be remiss also if I did not say that he 



also had a staff present here today and has been 
present during the entire proceeding. 

At this time then, I would ask Mr. 
Jeff Schmidt, Sierra Club, and Mr. Sam Spofforth 
of Clean Water Action to please come forward. 
Good afternoon, and thank you very much for 
waiting. 

MR. SCHMIDT; Mr. Chairman, thank you 
very much for the opportunity to testify and 
thank you all for your patience in sticking with 
this hearing. I think it's very important that 
this hearing is being held, and I really 
congratulate the Chairman for his willingness to 
do that and to invite us to testify. 

Legislation dealing with the subject 
of industrial sites has been considered in the 
Senate previously, previously in the House 
committee, but no hearing held on this piece of 
legislation has ever been held before. In fact, 
the last time a hearing was held on legislation 
similar to this, it was when Senate Bill 972 was 
originally introduced and it has taken a 
significant turn since it was introduced. I 
appreciate the opportunity to testify today 
because of that. 



The Sierra Club is on the record in 
support of reasonable incentives to encourage 
the reuse of industrial sites. Because of that 
you may wonder why we are urging you to oppose 
this bill in its current form. Senate Bill 1 
has been charaterized as a bill that would help 
preserve greenfields, or open space by 
channeling industrial development to previously 
contaminated sites or brownfields. In fact, the 
last witness I think made that point very clear 
in his closing testimony. That may have been 
the case when predecessor bills to Senate Bill 1 
were introduced in previous General Assemblies, 
but it is not true with this bill today. 

We believe this bill represents a 
weakening of existing law for those who have in 
the past and are today and will in the future 
contaminate sites in Pennsylvania. I'd like to 
provide a few examples of why we believe that. 

In the current form the bill 
encourages disuse of sites by removing people 
instead of contamination. Section 304 allows 
the use of fences and deed restrictions to 
attain a cleanup standard, instead of treatment, 
removal, or immobilization of waste. If you 



want to reuse a site, you would want to prohibit 
fencing and deed restriction to attain cleanup; 
not authorize it as the bill currently does. 

Senate Bill 1 revokes existing 
authority to consider environmental as opposed 
to only human health goals in cleanup. This is 
a significant change in Pennsylvania law. 
Often, a clean-up protective of human health 
will not be protective of ecosystems or animals 
such as grazing cattle, or deer, or fish, under 
federal law cleanup must be protective of both 
human health and the environment. 

We believe this may actually run into 
constitutional challenges with the Pennsylvania 
Constitution, Section 27 I think was mentioned 
earlier today. Wildlife is a public resource. 
Wildlife that is not protected in this 
legislation means that a public resource is not 
being protected, and the Constitution does call 
for Pennsylvania's public natural resources are 
the common property of all the people including 
generations yet to come. As trustees of these 
resources, the Commonwealth shall conserve and 
maintain them for the benefit of all the people. 

Other examples, the bill will 



establish clean-up levels for groundwater used 
for drinking water that are less stringent than 
existing Pennsylvania law and federal law. 

Senate Bill 1 makes cleanup of 
groundwater used for drinking meet maximum 
contaminate levels, or MCL, under the Safe 
Drinking Water Act. Existing Pennsylvania law 
makes legal liability for groundwater 
background. Federal law makes non-zero maximum 
contaminant level goal, MCLG, which is a more 
protective requirement. The clean-up standard 
for non-carcinogens, while this bill makes MCL's 
a standard for all pollutants. MCLG's are 
usually more protective than MCL's. 

Another example, the bill removes the 
current ability of citizen neighbors of 
contaminated sites to undertake lawsuits to 
protect themselves from inadequate cleanups. 
The reopener provisions of Section 501 give all 
responsible parties releases regardless of the 
success of cleanup. The bill should require a 
cleanup that is as technically and economically 
feasible as possible. 

We believe the bill should require 
opportunities for meaningful public involvement 



in the choice of clean-up options; not just 
public notice. This could eliminate litigation 
entirely. I think that's something we would all 
like to see. 

Also, Senate Bill 1 does nothing to 
require or encourage cleanups over leaving waste 
in place. Even where treatment or removal is 
relatively inexpensive, the bill does not 
require it if capping the waste will reduce 
exposure. While using a cap will significantly 
reduce the possible future uses, the public and 
DER have no way to influence this choice. 
Permanent solutions are given no more weight 
than what someone calls sweeping it under the 
rug. 

Point of compliance is an issue too. 
In Senate Bill 1, it allows vast areas of 
groundwater to remain contaminated even if that 
aquifer is the major source of drinking water. 
Federal law assumes the point of compliance is 
everywhere in the contaminated plume. Senate 
Bill 1, however, establishes the point of 
compliance as the property boundary. 

Final example, the process to 
establish acceptable clean-up standards errs on 



the side of those who cause contamination; not 
on the side of public health or the environment. 
Because of current scientific uncertainity over 
the impacts of toxic substances, government 
should take a conservative approach. 

Because the bill requires peer-
reviewed science, quote unquote, a block to 
action is created where there is scientific 
cause for concern, but uncertainty of 
consequences. We suggest an alternative 
approach, which would be utilizing the 
Precautionary Principle which was adopted at the 
1992 United Nations Earth Summit in Rio. As it 
relates to hazardous substances it would read, 
where sites contaminated with hazardous 
substances create threats to human health or the 
environment, lack of full scientific certainty 
shall not be used as a reason for not taking 
cost-effective clean-up action. 

As more and more studies are done on 
the effects of hazardous substances, these 
findings have generally resulted in the 
tightening of exposure standards. I believe it 
is arrogant for us today to think that a 10 to 
the minus 4 exposure or 1 in 10,000 might not 



need to be tightened sometime in the future. If 
we let those responsible for this contamination 
walk, which this bill would do, that shifts the 
burden to future taxpayers to undertake future 
cleanups that might be necessary. 

Finally, the issue that seems to have 
gotten the most attention today is the one 
about, are we really protecting greenfields? 
Senate Bill 1 makes no effort to differentiate 
between past contamination that may have 
occurred when different weaker laws regulating 
hazardous substances were in place at sites that 
may be contaminated in the future. This is 
probably the most misunderstood impact of this 
law. 

By saying Senate Bill 1 will protect 
greenfields by channeling development to older 
contaminated industrial sites, we believe 
proponents are clearly guilty of false 
advertising. Senate Bill 1 is a wholesale 
weakening of clean-up standards across the 
board, now and in the future. 

By maintaining more protective 
clean-up standards for greenfields, we provide a 
disincentive to their development. This would 



truly channel more development to the old 
industrial sites. 

In summary, we urge the committee to 
look past the slogans and misleading statements 
about Senate Bill 1 protecting greenfields by 
encouraging the reuse of brownfields. With a 
number of amendments, this bill could actually 
serve to achieve that goal. In its current 
form, Senate Bill 1 could very easily work 
against the very purpose its promoters purport 
to support. 

I do want to mention a couple of items 
in response to witnesses that I wouldn't have 
in my original testimony. 

First of all, we understand that the 
reach of this bill goes far beyond what is being 
contemplated or has been enacted in other states 
so far. To give you an example, the discussion 
about the State of Massachusetts, it's our 
understanding that in Massachusetts you do get 
to choose between the 3 different clean-up 
options. However, if you use the site-specific 
standard, you do not get a release from 
liability. This bill would give you that 
release. 



237 

We also want to echo the concerns 
earlier identified by the Pennsylvania 
Environmental Council that the bill would allow 
for a cleanup that is being planned by a company 
that's either doing it voluntarily on their 
site, or to cleanup someone else's mess, to have 
a deemed approved concept. 

This means, in our view, that no one 
at DER would be required to conduct a review and 
make a determination as to whether or not a 
cleanup was in the public interest. By having 
an automatic approval if DER fails to act, the 
default is to err on the side of those who are 
proposing the contamination cleanup instead of 
on the side of the public, we think that the 
deemed approved provision in its current form 
ought to be revised. 

CHAIRMAN REBER: Can I interrupt you? 
What section is that that you are referring to? 

MR. SCHMIDT: I do not have the 
specific — 

CHAIRMAN REBER: Do you know offhand? 
MR. SPOFFORTH: It's in Section 304. 

I know that. 
MR. SCHMIDT: It's lines 20 really and 



21. That concludes my remarks. 
CHAIRMAN REBER: Sam, if you would. 
MR. SPOFFORTH: Thank you, Mr. 

Chairman. Just to let you to know from the 
outset, instead of reading through my prepared 
remarks I will attempt to speak extemporaneously 
and hit on some of the points that were made 
earlier or respond to those, and then also 
return to my points and the summary. 

First of all, I would like to echo 
Jeff's and others commendations of you and this 
committee for your decision to hold hearings on 
this bill. There was a number of statements 
made earlier by witnesses saying that there have 
been a number of hearings held over the past 
several years on this issue and on this 
legislation. In fact, all the hearings held in 
the Senate on Senate Bill 972 took place before 
the bill was substantially overhauled to include 
matters pertaining to the clean-up standards. 
Since that time no hearings have been held on 
this legislation. As far as I know, this is the 
first one and is very welcome. 

Our general views on the bill are as 
follows: First of all, we believe that this 



legislation is bad economic policy because of 
the liberal use or the allowance of use of the 
institutional controls such as fences, deed 
restrictions, and so forth, actually act as 
disincentive for the cleanup and reuse of these 
sites, and an incentive for cyclic contamination 
and abandonment to continue. 

Secondly, this bill is, in fact, a 
dramatic weakening of existing clean-up 
standards. As such, does leave Pennsylvania 
residents across the Commonwealth, especially 
those in urban areas at this time much more 
susceptible to adverse health effects, not only 
cancer, but certainly cancer as well as other 
diseases. That should be a matter of concern 
for all of us. 

In terms of some specific points and 
response, the assertion that this bill does not 
let a party simply put up a fence and walk away 
from the site of contamination, I think the 
point has been made that that assertion is not 
true. In fact, this bill would allow as it's 
currently written responsible parties or any 
party to simply erect a fence and walk away. If 
the proponents of the legislation feel that that 



should not been allowed, then I would assume 
that they would not object to an amendment which 
would specifically preclude that course of 
action. 

Also, if the proponents are serious 
about the intent of actually encouraging the 
cleanup and reuse of these properties, I'd also 
assume that there would be no objection to 
inserting an actual preference for the cleanup, 
which is something that Repesentative Vitali and 
others have mentioned. 

Secondly, there also have been 
assertions that the cleanup of the site, the 
condition of a site with respect to how clean it 
is does not really make that much of a 
difference in terms of whether the site is 
developed or not. I would certainly beg to 
differ there based upon our experience in 
working with community organizations and others 
who are interested in getting sites redeveloped. 

Specifically, our organization works 
with — or has in the past worked with 
organizations, community organizations as part 
of North American streets, business corridor in 
the City of Philadelphia. There's a particular 



site there known as the Chevron Oil Site. That 
site a couple years ago was capped off. Some of 
the contaminated oil tanks were drained away. 
Basically, the site was simply capped and 
fenced. It became impossible at that point for 
the site to be redeveloped. No one was 
interested in that. 

The Department of Environmental 
Resources, using industrial redevelopment funds 
as part of the economic incentive package for 
that business corridor went in and did a 
remediation of that site. Now there are 
businesses there and elsewhere, sites that have 
been cleaned up who are interested. So, cleanup 
does make a difference. 

The next point. Senator Brightbill in 
his comments mentioned that, as he put it, 
so-called acts of contamination by industry and 
whomever are maybe only one percent now, and 
over the past 20 years of what they were 20 
years ago. The individual from the Chamber 
Business and Industry mentioned that there's a 
new culture of environmental responsibility, 
concerning advoiding contamination of properties 
and so forth. 



The main reason that that is the case 
is the federal Superfund law and also Resource 
Conservation and Recovery Act and similar laws 
at the state level, when, especially, the 
federal Superfund was passed in the early 1980's 
that sent us a strong signal which has acted as 
a deterrent for that type of behavior, what we 
are talking about doing here in terms of a 
dramatic weakening of standards, allowing the 
use of fences, deed restrictions and so forth, 
is to return us to that earlier day where there 
was no effective disincentive to that type of 
behavior. 

This is not an accident. It is a 
miracle that has occurred that all of a sudden 
everyone is enlightened and now we * re not going 
to cause any more contamination. There are 
specific reasons based upon laws that these 
changes in attitude and practice have occurred. 

The next point that I would make in 
terms of risk assessment, there's been a lot of 
talk about risk assessment. Basically, I can't 
represent myself as an expert on risk 
assessment, but from what I do know it is as 
much at this stage in the development of the 



sciences as much an art as it is a science. The 
advocates of risk assessment even themselves 
acknowledge that it is not a good predictor in 
terms of other kinds of health impacts besides 
cancer in which there are many; damage to the 
reproductive system, the immune system, the 
effect of synergistic effects, you know, many 
substances acting in combination with one other; 
and also, risk assessments are often based upon 
impacts to healthy adult males, not more 
sensitive subpopulation such as infants, fetuses 
of pregnant women, the elderly and people who 
are already sick tend to be disproportionately 
impacted or more adversely impacted by being 
exposed to the same levels of contamination. A 
lot of risk assessments often do not take those 
effects into account. 

I just wanted to make few other points 
briefly from my testimony itself. First of all, 
under page 3 of suggested changes, something 
that's known as mentioned thus far is the 
definition of carcinogen in the bill. Earlier 
version, an amended version actually last year 
at the time Senate Bill 972 changed the 
definition of carcinogen to be consistent with 



the EPA's definition. A carcinogen which 
includes not only known human carcinogens, but 
suspected carcinogens. 

The way the bill is currently defined 
only known human carcinogens would be covered. 
The problem with this, it sounds reasonable, you 
know, we shouldn't be worried about cancer to 
animals. We're mostly concerned about the human 
being. The problem with this is that human 
beings are not used as guinea pigs in cancer 
experiments. Most, or all cancer 
experimentation is done on animals, so there are 
a few substances that we know that cause cancer 
in humans. The vast majority of these 
substances we think are likely to cause cancer 
in humans, but they are not known. Under the 
present definition of carcinogen in this bill, 
those substances which are likely to cause 
cancer in the view of most scientists would not 
been covered. 

Last point that I wanted to make, I 
mentioned the concern about the importance that 
if we are to use risk assessments that they be 
based upon impacts on actually protecting the 
health of all Pennsylvania citizens; not simply 



healthy adult males, we think that that should 
be written into the legislation to ensure that 
all Pennsylvania citizens, including the most 
susceptible are protected. Thank you very much 
for your time. 

CHAIRMAN REBER: Thank you. Do you 
have any questions? 

REPRESENTATIVE VITALI: No. 

CHAIRMAN REBER: Brett. 

REPRESENTATIVE FEESE: Two questions. 

Thank you, Mr. Chairman. Mr. Schmidt, I have 2 
quick questions. Help me understand 2 of your 
comments that you made during your testimony. 

You indicated that Senate Bill 1 would 
revoke existing authority to consider 
environmental as opposed to only human health 
goals. I'm trying to understand that because 
when I was reading Section 301, I think it was 
when it talked about — the bill refers to 
site-specific standards and statewide health 
standards, at least the bill to me mentions that 
it's to be considered — you are to consider the 
probable future risk to human health and the 
environment. Doesn't that indicate to consider 
the environment in implementing the statute? 



MR. SCHMIDT: I think that the way it 
is used in that context/ in that section, 
doesn't require them to deny clean-up standards 
that have demonstrable impact on ecosystems, for 
instance. it does make a kind of a throw-away 
reference to the environment, but it' s not 
legally binding that they deny a cleanup that 
may have a significant impact on the 
environment. It is not referenced throughout 
the bill as health standards are, for instance. 

REPRESENTATIVE FEESE: Your concern is 
that, when it says human health and the 
environment that's not mandatory? It's 
permissive is really what you're saying? 

MR. SCHMIDT: It does not include the 
reference to environment repeatedly as human 
health is referenced throughout the bill. It's 
used in that one place. We don't think that 
that would require the department to deny a 
cleanup plan that did not take them into 
account. 

REPRESENTATIVE FEESE: The only Other 

question I had is, when you had mentioned the 
point of compliance would be the property 
boundary. I read the definition, it also said 



that DER could designate the point of compliance 
as other than the property boundary. I'm trying 
to understand why you are saying the point of 
compliance is property boundary. 

MR. SOFFORTH: Actually, our 
understanding of that — I'm not familiar with 
the exact page of that reference, but I remember 
reading that. My interpretation was that, DER 
would be able to use the actual tap in a 
person's home as point of compliance; that that 
would be permissible, if I'm understanding your 
reference properly. 

But, basically, by installing a water 
filtration system in a person's home when it was 
not necessarily judged to be feasible or 
cost-beneficial to treat the groundwater, then 
simply by installing a water filtration system 
in a person's home, a party could meet that 
standard. 

REPRESENTATIVE FEESE: The example 

that I'm referring to is on the bottom of page 2 
of Mr. Schmidt's testimony. He had indicated 
that the point of compliance allows vast areas 
of groundwater to remain contaminated even if 
the aquifer is a major source of drinking water. 



Testimony then goes on to state that Senate Bill 
1 establishes a point of compliance at property 
boundary; stating that we would allow vast areas 
of the aquifer to be untreated. 

But the point of compliance definition 
on page 8 of the bill says, property boundary or 
such point beyond the property boundary as the 
department may determine to be appropriate. To 
me it says that the department can look at this 
situation and say the point of compliance is 
beyond the property boundary and you must take 
action to clean up the aquifer. Is that not 
correct? 

MR. SCHMIDT: If you are talking about 
allowing the point of compliance to go beyond 
the property boundary, that's even less 
protective as opposed to at the property 
boundary. 

Our concern is here, to just impose 
the proposed standards here against federal 
requirements which generally create the point of 
compliance in the plume itself of contamination. 
Generally, if there is waste that is left in 
situ at the site, they only allow the water 
underneath that waste, directly underneath it to 



remain contaminated. But as soon as you are 
getting away from where the waste is — 

I mean, the property boundary could be 
hundreds or thousands of feet from the actual 
waste site. The bill would allow for vast areas 
of an aquifer to become contaminated as long as 
it does not go beyond the boundary. 

As an earlier witness pointed out, the 
earlier you can get this cleaned up, the less 
extensive the contamination becomes. By 
allowing the property boundary to be the point 
of compliance, that's virtually guaranteeing 
that eventually the plume is going to move to 
the property boundary. 

REPRESENTATIVE FEESE: So what you are 
indicating is, is that you would rather see it 
be, again, mandatory rather than discretionary 
with the department? The department can expand 
the point of compliance, but you'd rather see 
that mandatory rather than within the discretion 
of the department? 

MR. SCHMIDT: Yeah. We would prefer 
that this would be consistent with the federal 
law in this area. 

REPRESENTATIVE FEESE: Thank you. 



Thank you, Mr. Chairman. 
CHAIRMAN REBER: Just a couple Of 

observations and responses. First of all, Jeff, 
on your first page, the first example regarding 
the use of fences instead of. I think you 
probably heard some of my comments already that 
I certainly feel that the immobilization issue 
of migration outside the fences, as my dialogue 
with Mr. Buchanan earlier, goes to hopefully 
alleviating that particular concern. We hope to 
look in the direction of clarifying that. 

I'll make sure that if, in fact that's 
an institutional criteria that is established, 
in conjunction with that is the immobilization 
of the waste so there is no fear of 
contamination, migration, or leachage or 
otherwise. I just want to point that out. I 
think that has been hit home today and I think 
it has duly been noted. 

Secondarily, I have to agree with 
Representative Feese on the language in the bill 
that talks about, quote, human health and the 
environment, end of quote. As I looked at, when 
you look at Section 301 on page 14 of the bill, 
the language and the environment, as you 



expressed a concern, is not discussed in 
paragraph sub l where background is used for 
obvious reasons. I don't feel it has to be. 

when you go to page 15 in subparagraph 
2/ and again in subparagraph 3, or so-called 
lesser type standards, if you will, are being 
applied; in both instances where the main thrust 
of the standards test is talked about, as I read 
it, risk that human health and the environment 
are both categorized as being prerequisites for 
consideration of finalization and certification 
by the department. 

So, I do think it's there. But again, 
in my opinion, I want to make sure that it's 
abundantly clear that it should be there. That 
being the case, in my estimation all 3 standards 
are being used or that are proposed as written 
in the bill do go to that particular aspect. I 
want to assure you that it is our intent to make 
sure that that's crystal at the end, 

I also have some concern about the 
example where you talked about sweeping it under 
the rug. In conjunction with that particular 
example, I think to a great extent, again making 
sure that where the immobilization of the waste 



has taken place, that at least if it's swept 
under the rug it doesn't leachage out from 
underneath the rug at some date in the future or 
migrate from the rug at some date in the future. 
Again, I am hopefully that we can address that 
concern with specificity and clarity and not 
allow it to be hanging out there as a word game, 
at least, the potentially to be played with by 
anyone in the future date, so it is clear. 

I'm looking at it from the standpoint 
that down the road, whereby, defense counsel in 
a criminal or civil proceeding might seize upon 
ambiguity that exists in the statute for 
purposes of defense, affirmative defense or 
otherwise in an action. I think those are 
points well taken and certainly have been looked 
at. I can tell you it will certainly be 
massaged if I have anything to do with the 
process. 

MR. SCHMIDT: Mr. Chairman, I 
appreciate your remarks. Maybe I should 
apologize for the apparent flip remark, under 
the rug. 

CHAIRMAN REBER: No, I didn't mean it 
that way. I understand what you meant. 



MR. SCHMIDT: No, but I would like to 
be a little more clear, we believe that capping 
of waste and immobilizing of the waste in some 
limited circumstances may be appropriate. 
However, we may develop in the future 
technologies to do a more thorough destruction 
of the toxins in that immobilized waste. 

We would hate to see a capping and 
immobilization of the waste be a permanent 
solution that allows for the responsible party, 
where we have one, to be completely released of 
liability. It's a different story when we're 
talking about an innocent purchaser or something 
like that. 

Clearly, the goal first is to prevent 
any exposure to the public and to the 
environment. The long-term goal for us is to 
try to affect some kind of permanent cleanup, if 
we can, that is not reliant on a cap and 
retaining walls. That's a long-term goal. 
There are many sites where that may not been 
feasible in the near — 

CHAIRMAN REBER: I think when you go 
to the third alternative, the 304 scenario where 
it says site-specific standard, I view that word 



exactly what it is, site specific and specific 
to remediation, and remediating that particular 
site. 

I can't help but not allow this 
hearing to be concluded without saying that if 
you hang around here long enough, some of the 
things that people like myself talked about in 
1985 when we first back in April of '85 proposed 
an amendment which was then the state Superfund 
proposal I put forth, 2 of the things that I 
advanced in those proposals were remediation 
standards and what do we do with remediated soil 
and other toxic substances vis-a-vis appropriate 
hazardous waste depository. 

As I said, you hang around long enough 
you feel like you're the Oracle Delphi and we're 
slowly getting to that point. I just hope that 
we can get it resolved during these next few 
months and move in the direction that some of us 
wanted to move in about 10 years ago. 

Again, gentlemen, I thank you for your 
time. Sam, you have — 

MR. SPOFFORTH: Just a brief comment, 
Mr. Chairman. I also appreciate your 
willingness to consider how contaminants can 



migrate off site and contaminate groundwater. I 
live in the City of Philadelphia and I work with 
a number of different citizen groups, and so 
forth, who reside in the city. It's the 
condition of densely populated urban areas like 
Philadelphia where you have literally an 
industrial site directly adjacent to residences. 

An additional factor that's not often 
considered in that situation, because usually we 
think of industrial sites, we think of far away 
properties that no one can see. Some of these 
sites are actually right next to residences. I 
would also encourage you to consider impact of 
the dust blowing from the site onto residences, 
onto school grounds if they are adjacent to an 
industrial site; the sort of impact on health 
that can be caused under those circumstances 
also. 

CHAIRMAN REBER: I can empathize and 
appreciate what you are saying, in proximity., 
having a nuclear power plant, a Superfund site 
federally listed, as well as one of the largest 
landfills in the Commonwealth all in about 3 
square miles of where I live. I get the message 
and it hits home. 



Also from the standpoint of migration, 
a number of years ago I traveled to a small 
community in South Carolina known as Barnwell. 
We went right down in the pits and also took a 
look at the migration issue as it related to 
that particular facility. The fence didn't stop 
the migration, as the saying went with the 
locals down there. We do appreciate it. we're 
looking at it and we will continue to look at it 
as this bill moves in the deliberative process. 
Again, thank you very much. 

I'd like to take this opportunity to 
thank all of those in attendance. We will 
certainly keep the record open for about another 
5 or 6 days from this particular hearing date in 
the event there is any additional testimony that 
anyone would want to supplement to this 
particular proceeding. 

Seeing no other business before this 
committee, this public hearing is adjourned. 

( At or about 3:25 p.m. the deposition 
concluded ) 
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